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In this FELA case, the plaintiff alleges that he
devel oped bil ateral carpal tunnel syndrome while working for
Conrail and CSX. The defendant has noved for summary judgnent,
arguing that the plaintiff filed suit too |ate.

There is no dispute that the conplaint was filed on
April 8, 2005, and that the statute of |imtations is three
years, 45 U S.C. § 56; thus, the cause of action cannot have
accrued before April 8, 2002. It is also undisputed that the
plaintiff was diagnosed with carpal tunnel syndrone in 2002
(al though he did not have surgery until 2007); the defendants
argue that before his diagnosis the plaintiff was experiencing
weakness in his hands that he knew or should have known was
caused by the tools he used at work.

For injuries that occur over tine, such as the
plaintiff’s, the specific date of injury is difficult to
determ ne. The Suprene Court has held that "when the specific

date of injury cannot be determ ned because an injury results



fromcontinual exposure to a harnful condition over a period of
time, a plaintiff's cause of action accrues when the injury

mani fests itself." Ulie v. Thonpson, 337 U. S. 163, 170 (1949).

The plaintiff bears the burden of proof at trial, but to prevail
on the notion for summary judgnent the defendants nust show t he
absence of a genuine issue of material fact as to whether the
plaintiff knew or should have known of the existence and cause of

the injury before April 8, 2002. MCain v. CSX Transp., lnc.,

708 F. Supp. 2d 344, 347-48 (E. D. Pa. 2010).

The plaintiff testified in his deposition that he
underwent testing after a union neeting "sonmewhere in the tine
period" of March of 2002 and received a report diagnosing car pal
tunnel syndronme dated April 12, 2002. Dep. at 16. At the tine
of the testing the weakness in his hands did not bother the
plaintiff, and he did not knowif it was arthritis. Dep. at
16-17. Many of the questions posed in the deposition asked what
the plaintiff knew in 2002; but because the critical date for the
statute of limtations is April 8, 2002, these questions are not
speci fic enough to hel p determ ne whether the action was tinely.

The defendants al so point to a 2007 nmedical report in
whi ch the doctor wote that the plaintiff "had simlar problens
seven years ago and was di agnosed with mld carpal tunnel
syndronme." Ex. D (report of Dr. Hornback). This notation does

not establish as a matter of law that the plaintiff knew of his



injury in 2000 (seven years before the doctor’s visit),
especially when the record is clear that the diagnosis was made
in 2002, not 2000. The plaintiff will have to prove at trial
that he did not file this case too |late, but the evidence
produced with the notion for summary judgnment does not establish
as a matter of |law that he cannot do so.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

D. E. BOSVEELL ) Cl VIL ACTI ON
V.
CSX TRANSPORTATION, INC., et al. ; NO. 05-1653
ORDER

AND NOW this 18th day of January 2011, upon
consi deration of the defendants’ Motion for Summary Judgnent and
the response thereto, IT IS ORDERED

That the notion is DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




