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| NTRCDUCTI ON

Plaintiff Charles E. Cuttic (“Plaintiff”) conmmenced
this action as a putative collective action! agai nst Defendants,
Crozer-Chester Medical Center (“CCMC' or “Defendant”), Crozer-
Keystone Health System Del aware Menorial Hospital, Tayl or
Hospital, Springfield Hospital, Comrunity Hospital, and Crozer-
Keystone Health Network. Pursuant to this Court’s Order dated
Decenber 27, 2010, all clains have been dism ssed as to Crozer-
Keystone Health System Del aware Menorial Hospital, Taylor
Hospital, Springfield Hospital, Comrunity Hospital, and Crozer-

Keystone Health Network. Consequently, the only Defendant

! Notices of the putative collective action were sent to

all putative collective action nmenbers, but no additional nenbers
opted into the lawsuit. As such, only Plaintiff’s particul ar
ci rcunstances are before the Court.



remaining in this case is CCMC

Plaintiff alleges that Defendant violated the Fair
Labor Standards Act of 1938 (“FLSA"), 29 U.S.C. § 207(a), by not
conpensating himat a rate of one-and-a-half tines his regular
hourly rate of pay for all hours worked in excess of forty hours
per week. Defendant clains that Plaintiff was not entitled to
overtinme because, as a physician assistant (“PA’), he falls into
the FLSA' s professional exenption.? The issue before the Court
is whether, pursuant to the FLSA s professional exenption, PAs
are exenpt fromthe overtine requirenents nmandated by the FLSA
The parties have filed cross-notions for summary judgnent. Based
on the foregoing, Plaintiff’'s notion wll be granted and
Def endant’ s notion will be deni ed.
1. BACKGROUND

A Plaintiff’'s Empl oynent

Plaintiff is enployed by CCMC as a PA in the cardi ac
surgery service. (Pl. Dep. at 5.) Plaintiff testified that he
practices medici ne under the supervision of his attending
physi ci ans and has been doing so, at CCMC, for fifteen years.
(Ld. at 54.)

Plaintiff has a Bachel or of Health Science Degree from
Duke University and is certified by the National Conm ssion of

Certification of Physician Assistants (“NCCPA’). (ld. at 4-5.)

2 See infra discussion of 29 C.F.R 88§ 541. 300, 541. 304.
-2 -



Accordingly, he is licensed to practice nedicine under the
supervi sion of a physician in the Conmmonweal th of Pennsyl vani a,
and i ndeed so practices. (ld. at 50, 54); 49 Pa. Code §

18. 151(a) (“The physician assistant practices nmedicine with
physi ci an supervision.”). At CCMC, in addition to Plaintiff’s
general privileges, Plaintiff has various cardi othoracic
privileges. (WIlliamKrieder Dep. ("CCMC Dep.") at 66-76, Exh.
8.) GCenerally, procedures that Plaintiff perfornms as a PA nust
be perfornmed under the supervision of a physician. (Pl. Dep. at
45.)

B. Plaintiff’'s Conpensation

Plaintiff, at all times, has been conpensated by
Def endant on an hourly basis and, accordingly, his wages are
whol | y dependent upon how nuch tinme Plaintiff works. (CCMC Dep.
at 47-48.) Plaintiff is not paid on a “salary” or “fee”
basi s and does not receive overtine conpensation from Defendant.
(ILd. at 48, 56.) Over the last three years, his hourly rate of
pay has been approximately $50.00 per hour. (ld. at 48-49, Exh.
4.)
I11. LEGAL STANDARD

A. Summary Judgnent St andard

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(c). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
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of some disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-48 (1986)). A fact is

“material” if proof of its existence or non-existence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the court views the facts
proffered by the non-noving party as true and considers the facts
in the light nost favorable to the non-noving party. “After
meki ng all reasonable inferences in the non-noving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. &NJ., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d GCir. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, the non-noving party “my
not rely nerely on allegations or denials in its own pleading;
rather, its response nust—by affidavits or as otherw se provi ded
in [Rule 56] —set out specific facts show ng a genuine issue for

trial.” Fed. R Cv. P. 56(e)(2).

B. FLSA Exenpti ons

The FLSA requires that enpl oyees receive overtine pay

for all hours worked in excess of forty hours per workweek, and
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the overtinme pay nust be at | east one-and-one-half tines the
“regular rate” of pay. See 29 U S.C. § 207(a)(1).® Three
exceptions apply to this general rule. Individuals enployed “in
a bona fide executive, adm nistrative, or professional capacity”
are exenpt fromthe FLSA s overtinme requirenents and need not
receive overtine wages. 29 U.S.C. 8§ 213(a)(1l). These exenptions
are to be construed narrowl y agai nst the enpl oyer, and the

enpl oyer bears the burden of proof that a given enployee falls

wi thin the scope of an overtinme exenption. See Pignataro, 593

F.3d 265, 268 (3d Gr. 2010); Davis v. Mwuntaire Farns, Inc., 453

F. 3d at 556; Madi son v. Res. for Human Dev., Inc., 233 F.3d 175,

183 (3d Gr. 2000) (citing Mtchell v. Ky. Fin. Co., 359 U S.

290, 295 (1959)).

At issue in this case is the exception for bona fide
professionals. The term“bona fide . . . professional” is
defined by the Departnent of Labor (“DOL”). See 29 C.F.R 88§
541. 300, 541.304. The first definition of professional, and the
first exception fromthe FLSA's overtinme requirenents, is found

in 8 541.300. A person is enployed in a bona fide professional

3 “Except as otherwi se provided in this section, no

enpl oyer shall enploy any of his enpl oyees who in any workweek is
engaged in commerce or in the production of goods for comrerce,
or is enployed in an enterprise engaged in commerce or in the
production of goods for commerce, for a workweek | onger than
forty hours unl ess such enpl oyee receives conpensation for his
enpl oyment in excess of the hours above specified at a rate not

| ess than one and one-half tines the regular rate at which he is
enployed.” 29 U S.C. § 207(a)(1).
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capacity if two criteria are net. First, the person nust be
“[c] onpensated on a salary or fee basis at a rate of not |ess

t han $455 per week.” 29 C.F.R § 541.300(a)(1). Second, the
court nust exam ne the enployee's “primary duties” and determ ne
if the enployee perforns work “[r]equiring know edge of an
advanced type in a field of science or |learning customarily
acquired by a prolonged course of specialized intellectual
instruction.” 29 CF.R 8 541.300(a)(2). It is undisputed that
Plaintiff was not conpensated on a salary or fee basis.
Consequently, Plaintiff cannot neet the conjunctive test
enunciated in 8§ 541. 300, and he is not exenpt fromthe FLSA s
overtime requirenents on that basis.

The second definition of professional, and exception
fromthe FLSA s overtinme requirenents, is found in 8 541.304. |If
an individual falls within this exception he or she is exenpt
fromthe FLSA s overtinme requirenents and 8 541.300(a)(1)’s
salary requirenent. This exenption provides:

(a) The term enployee enployed in a bona fide
pr of essi onal capacity in section 13(a)(1) of the Act al so
shal | nmean: (1) Any enpl oyee who is the holder of a valid

license or certificate permtting the practice of |aw or

medi ci ne or _any of their branches and is actually engaged
in the practice thereof;

(b) In the case of nedicine, the exenption applies to



physicians and other practitioners licensed and

practicinginthe field of nedical science and healing or

any of the nmedical specialties practiced by physicians or
practitioners. The term physicians includes nedical
doctors including general practitioners and specialists,
ost eopat hi c physi ci ans (doctors of ost eopat hy),
podi atrists, dentists (doctors of dental nedicine), and
optonetrists (doctors of optonetry or bachelors of
science in optonetry).

(d) The requirenents of 541.300 and subpart G (salary
requi renents) of this part do not apply to the enpl oyees
described in this section.

29 CF.R 8 541.304 (enphasi s added).

Section 541.600(e) reiterates that the salary
requi renents set forth at subpart G do not apply to those
enpl oyees described in 8 541. 304:

In the case of professional enployees, the conpensation
requi renents of this section shall not apply to .

enpl oyees who hold a valid license or certificate
permtting the practice of |aw or nedicine or any of
their branches and are actually engaged in the practice
thereof. . . . In the case of nedical occupations, the
exception fromthe salary or fee requirenent does not

apply to pharnmacists, nurses, therapists,



technol ogi sts, sanitarians, dieticians, social workers,

psychol ogi sts, psychonetrists, or other professions

whi ch service the nedical profession.

29 CF.R 8 541.600(e) (enphasis added).
V. ANALYSI S

A. The Parties’ Argunents

The issue in dispute is whether PAs are intended to be
included within 8 541. 304 and, thus, exenpt fromthe salary
requi renent in 8 541.300(a)(1). In particular, the parties
cont est whet her the | anguage “other practitioners |icenced and
practicing in the field of nedical science” includes PAs. See 29
C.F.R 8 541.304(b).

Def endant argues that PAs are explicitly included anong
those who qualify for the sal ary-basis exenption enunciated in 8
541. 304 because the regul ati on makes an exception to the sal ary-
basis requi renent for enployees holding valid |icenses or
certifications permtting the practice of nedicine and actually
engaging in the practice thereof. 29 CF. R 8 541.304(d).
Def endant states that because Plaintiff admtted he possesses a
valid licence to practice as a PA in Pennsylvania and that he
“practice[s] nmedicine under the direct supervision of [his]
attendi ng physicians,” Plaintiff is a “practitioner |icensed and
practicing in a field of nedical science” and qualifies under the

sal ary-basis exenption. (Def.’s Mdt. for Summ J. at 9-12.)



Plaintiff, on the other hand, argues that the salary-
basis exenption is narrow in scope and does not include PAs. To
support this argunment, Plaintiff conpares the exanples given in §
541.600(e) and 8 541.304(b). Section 541.600(e) states that
“[1]n the case of nedical occupations, the exception fromthe
salary or fee requirenent does not apply to pharnmaci sts, nurses,

t herapi sts, technol ogi sts, sanitarians, dieticians, social

wor kers, psychol ogi sts, psychonmetrists, or other professions

whi ch service the nedical profession.” 29 CF.R 8 541.600(e)

(enphasi s added). Section 541.304(b) states that “the exenption
applies to physicians and other practitioners. . . . The term
‘physicians’ includes doctors including general practitioners and
speci alists, osteopathic physicians . . ., podiatrists, dentists
., and optonetrists . . . .” 29 CF.R 8 541.304(b).

Plaintiff argues that a PAis nore akin to one of the
named professions which “service the medical profession” as
opposed to a doctor, osteopathic physician, podiatrist, dentist,
or optonmetrist. Plaintiff points out that any work he does as a
PA nmust be performed under the direct supervision of a physician,
and his main function “is to serve and provi de support to the
medi cal profession.” (Pl.’s Mot. for Sunm J. at 8.)

B. Examination of § 541.304

In interpreting the | anguage and neani ng of § 541. 304,

the Court nust first determ ne whether the terns used in 8



541. 304 are anbiguous as to PAs. Defendant argues that PAs
unanbi guously practice nedicine or a branch of nedicine within
the nmeani ng of 8§ 541.304, and Plaintiff maintains that the
regul ati on does not speak to this issue. “Aregulation is

anbi guous when it is not free fromdoubt . . . and where no
particular interpretation of the regulation is conpelled by the
regul ation’s plain |anguage or by other indications of the
[agency’ s] intent at the tinme of pronulgation of the regulation.”

Sec'y of Labor v. Beverly Healthcare-Hllview 541 F.3d 193, 198

(3d Gr. 2008) (internal marks omtted) (holding the term“cost”
i n Bl oodbor ne Pat hogens Standard regul ati on was anbi guous based
on preanbl e | anguage and fact that neither party “pointed to any
i ndi cati on contenporaneous with pronul gati on unequi vocal |y
stating the agency’'s intent to interpret the provision in a
particul ar way”).

Here, the regulations do not define the ternms used in §
541.304. In particular, the term*®“other practitioners |licensed
and practicing in the field of medical science” is broad and

undefined. See Belt v. Entare, Inc., 444 F. 3d 403, 409-12 (5th

Cr. 2006) (finding 8§ 541.304's | anguage i s anbi guous and

resorting to DOL for interpretative guidance); Gark v. United

Energency Animal dinic, Inc., 390 F. 3d 1124, 1127 (9th G

2004) (considering the applicability of § 541.304 to

veterinarians); Parker v. Halpern-Ruder, MD., No. 07-401S, 2008




WL 4365429, at *1 (D.R 1. Sept. 16, 2008) (considering the
applicability of 8 541.304 to registered nurse practitioners and
hol di ng nurse practitioners do not fall within 8§ 541.304).
Consequently, the Court must construe the | anguage of § 541. 304
by giving controlling weight to the agency’s interpretations

unl ess they are “arbitrary, capricious, or manifestly contrary to

the statute.” Chevron U.S.A. ., Inc. v. Natural Res. Defense

Council, Inc., 467 U. S. 837, 842-44 (1984). An agency’s

interpretation is controlling “unless plainly erroneous or

inconsistent wwth the regulation.” Auer v. Robbins, 519 U S

452, 461 (1997) (internal marks omtted).

There is limted | aw on the question of whether PAs are
exenpt fromthe overtinme requirenents of the FLSA pursuant to 8§
541.304. The Fifth Crcuit, the only circuit to consider the
matter, gave deference to the DOL's informal interpretative
statenments because that court held that there was limted | aw on
the matter. Belt, 444 F.3d at 405 (using DOL interpretative
statenents to determ ne that PAs are not exenpt fromthe sal ary-

basis test); see also Parker, No. 07-401S, 2008 WL 4365429, at *4

(denying Defendant’s notion to dism ss because Defendant did not
establish that nurse practitioners are subject to sal ary-basis

exenption in 8 541.304). This Court will do the sane.*

4 The Court finds that the analysis in Belt is persuasive

and rejects Defendant’s argunents that Belt is distinguishable
because it alludes to Texas law. The Belt Court’s holding is not
dependent on Texas |aw, and the | anguage considered in Belt is
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The DOL has consistently interpreted the regul ations
set forth in 8 541 to require a PAto satisfy both the duties
test and the salary-basis test, as set forth in 8§ 541.300(a)(1)-
(2), in order to qualify for an exenption fromthe FLSA s
overtinme requirenents. The DOL has refused to extend 8 541.304's
exception to the sal ary-basis requirenent beyond act ual
physi ci ans and has consistently taken the position that the
sal ary-basi s exception does not apply to PAs. The DOL issued an
interpretative regulation in 1949, which was revised in 1973,
regardi ng the nmeaning of 8 541.304(a)’s phrase “or any of its
branches”. See Belt, 444 F.3d at 413 (exam ning DOL’ s
interpretative regulations to interpret 29 CF. R 8 541.3(e)
which is a predecessor to 29 CF.R 8 541.304). This
interpretative regul ation stated:

Exception for physicians, |awers, and teachers.

(a) . . . The exception applies only to the traditional
prof essions of |aw, nedicine, and teaching and not to
enpl oyees in related professions which nerely serve

t hese prof essions.

(b) I'n the case of nedicine:

(1) . . . The term physicians neans nedi cal doctors

i ncl udi ng general practitioners and specialists, and

osteopat hic physicians. . . . Qher practitioners in

the sane as that considered in this case.
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the field of medical science and healing nmay include
podi atrists . . ., dentists . . ., optonetrists .

(2) [omtted]

(3) In the case of nedical occupations, the exception
fromthe salary or fee requirenment does not apply to
phar maci sts, nurses, therapists, technol ogists,
sanitarians, dieticians, social workers, psychol ogists,

psychonetrists, or other professions which service the

medi cal prof essi on.

Id. (quoting 29 C.F.R 8 541.314(a), (b)(1)-(3) (1973)) (enphasis
added). This | anguage indicates that the DOL intended for the
sal ary-basi s exenption, set forth in 8 541.304, to only apply to
the “traditional professions of |aw, nedicine, and teaching.

" Defendant does not assert any argunents as to why PA's shoul d
be consi dered nenbers of the “traditional professions of |aw,
medi ci ne, and teaching.” The PA occupation did not devel op until
1960; as such, it could not have been within the traditional
practice of nedicine when the exception was first enacted in
1940.

The 2004 anmendnents to the regul ations continue to use
a salary-basis test to determ ne whether an enpl oyee qualifies
for the “bona fide professional” exenption pursuant to 8 541. 300.

Addi tionally, the 2004 anendnents specifically reference PA s.

Section 541.301(e)(4) states that PAs who neet certain



educational and certification requirenents “generally neet the
duties requirenents for the | earned professional exenption.” 29
C.F.R 8 541.301(e)(4). The |learned professional exenption that
is referenced is found in 8 541.300, and this exenption requires
an enpl oyee to neet the duties and salary requirenents. O her
occupations explicitly recognized in 8 541. 301 include registered
or certified nmedical technol ogists and nurses. See 8§
541.301(e)(1)-(2). These recogni zed professions are explicitly
excluded from § 541.304's sal ary-basis exenption in 8 541. 600(e).
Further support for the Plaintiff’s position is found directly in

the DOL's statenents. In Belt, the DOL, as am cus curi ae,

“unanbi guousl y adopt[ed] the position that [nurse practitioners]
and PA's do not qualify for the professional exenption.” 444

F.3d at 415; see also Auer, 519 U. S. at 462 (finding that

Secretary’s am cus brief sufficed to show how the DOL interpreted
its own anbi guous regul ation).

Under these circunstances, the Court will give
deference to the DOL's position which is consistent wwth the 1973
interpretative regul ations and 2004 anmendnents. In deferring to
the DOL's interpretive statenents, the Court holds that PAs are
not included in the salary-basis exenption found in 8§ 541. 304.
V. CONCLUSI ON

Based on the foregoing, the Court will grant summary
judgnent in favor of Plaintiff and deny summary judgenent as to

Def endant. An appropriate Order will follow.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES E. CUTTI C, : ClVIL ACTI ON
) NO. 09-1461
Pl aintiff,

V.

CROZER- CHESTER MEDI CAL
CENTER,

Def endant .

ORDER
AND NOW this 4th day of January, 2011, it is hereby
ORDERED t hat Defendant's notion for sunmary judgnent i s DEN ED.
(doc. no. 28.) It is FURTHER ORDERED that Plaintiff’s notion for

sumary judgnent is GRANTED. (doc. no. 26.)

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



