I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSE BURGOS, : ClVIL ACTI ON
) NO. 08-1179
Pl aintiff,
V.

PH LADELPHI A PRI SON
SYSTEM et. al.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. January 3, 2011

| NTRODUCTI ON
Proceeding pro se, Jose Burgos (“Burgos”) brings this

action against Philadelphia Prisons Systems,! Prison Health

'Phi | adel phia Prisons Systens is not |egal entity but
instead is a departnment of the City of Philadelphia. It is not a
person which may be sued under § 1983. Thus, neither the
Phi | adel phia Prison Systens nor the City of Philadel phia were
properly served. Were a plaintiff is proceeding in fornma
pauperis, as Burgos is, the court nust order that service be nade
by a United States marshal, deputy narshal, or another
court-appointed person. Fed.R Cv.P. 4(c)(3). 1In this instance,
“[t]he officers of the court shall issue and serve all process.
. .7 28 U.S.C 8 1915(d). As such, Burgos cannot be “penalized
for failure to effect service where it failed through no fault of
his own.” Young v. Quinlan, 960 F.2d 351, 359 (3d G r. 1992),
superseded in part by statute on other grounds, 42 U S.C. 8§
1997e(a), as stated in Grhana v. Holland, 226 F.3d 175, 184 (3d
Cr. 2000). The Court will order that the Cty of Phil adel phia
be substituted for Defendant Phil adel phia Prison Systens and
properly served.
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Services, Inc. (“PHS"),? Dr. Skliros,?® Linda Maher, Major GCsie M
Butler, Corrections Oficer Jose Castro (“Castro”), and

Li eutenant Lake. Plaintiff alleges that he was deni ed adequate
health care when he was not taken to an orthopedi c surgeon for
over forty days when he was suffering froma broken arm
Plaintiff clainms that this delay in treatnment violates his
constitutional right to be free fromcruel and unusual punishnment
as applied through the Fourteenth Amendnent of the United States
Constitution.

Currently before the Court are Defendants’ two notions
for summary judgnent: (1) filed by Defendants Prison Health
Services, Inc., Linda Maher, and Dr. Skliros, and (2) filed by
Def endants Major Butler and Lieutenant Lake. First, the Court
w Il address the applicable law. Second, the Court will apply
the law to each Defendant to determ ne whether or not sunmary
judgnent is appropriate.

For the reasons set forth below, the Court concludes
that summary judgnent will be granted for Defendants Dr. Skliros,
Maj or Butl er, and Lieutenant Lake. Meanwhile, sumrmary judgnent
wi |l be denied as to Defendants Prison Health Services, Inc. and

Li nda Maher.

riginally named incorrectly in the Conplaint as
Phi | adel phia Health Services, CW\D.

*ariginally named incorrectly in the Conplaint as Dr.
Skliras
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1. FACTS

Bel ow are the facts taken fromPlaintiff’'s affidavit
and his deposition testinony as they are viewed in the |ight nost
favorable to Plaintiff as the non noving party. On Novenber 3,
2005, Burgos was shot in the armduring an incident with
Phi | adel phia Police Oficers. (PIf.’s Dep. at 9-10.) Burgos was
treated at Al bert Einstein Medical Center where a netal rod was
surgically inplanted into his armto repair the fracture by Dr.
Laurie H rsh, an orthopedic surgeon. (PIf.’s Dep. at 11.)
Burgos was rel eased to the Philadel phia Prison System on Novenber
9, 2009. (PIf."s Dep. at 11- 12.)

On March 8, 2006, Burgos fell fromthe top bunk of his
cell, causing a re-injury to his arm (PIf.’s Dep. at 13-14 &
17-18; PIf. s Aff. 9 33.) Burgos’ cellmte helped himto the
cell block’s staff desk where Castro was sitting. Burgos
requested that he be allowed to go to “nmedical”* but Castro
denied his request. (PIf.’s Aff. 33.) Burgos and his cellmte
t hen asked the other staff nenber, who called Lieutenant Lake.
After seeing Burgos and his injuries, Lake granted Burgos’
request to go to Medical. (PIf. s Aff. T 34.)

Once at nedical, Dr. Skliros physically exam ned
Burgos. Then, he instructed Burgos to return to his cell to
retrieve his identification card. A staff nmenber unl ocked his

cell so that he could get his card but Castro tried to close the

“Medi cal ,” neaning, the nedical unit where inmates are seen
by Prison Health Services (“PHS") staff.
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door before Burgos could exit. Burgos put his foot in between
the door and the frane to block Castro fromcl osing the door

Bur gos began to | eave and Castro then pinned himand his injured
armin the door frane, causing Burgos pain. (PIf."s Aff. § 39.)

An x-ray of Burgos’ armwas taken the next day, March
9, 2006, revealing that he had fractured it. (PIf.’ s Dep. at 26,
31.) Dr. Skliros wote a referral for Burgos to go back to
Al bert Einstein for surgery because it was inportant for the
continuity of care for Burgos to return to the orthopedi c surgeon
who had originally operated on his arm stating that “it had to
be done imediately.” (PIf.’s Dep. at 35.)

Dr. Skliros sent this referral to Linda Maher, who then
forwarded it to Dr. Kalu, Regional Medical D rector, who approved
it on March 9, 2006. Dr. Skliros also prescribed a sling for
Bur gos, which he did not receive until after March 17, 2006.
(PIf.”s Aff. § 40 & 41.) At the tinme of Burgos’ injury there was
a contract dispute between the Gty of Philadel phia and Al bert
Ei nstein which caused Al bert Einstein to suspend services to
inmates until these contract matters were resolved. (Kalu Aff. 1
16.)

On March 16, 2006, Burgos conpl ai ned of bruising and
possible internal bleeding in his broken arm On March 17, 2006,
Dr. Skliros saw Burgos again and noting that Burgos had not yet
received the sling he had prescribed, he re-ordered it. (Kalu
Aff. at 20.) On March 19, 2006, Burgos told a Sergeant Anderson

that his armwas bl ack and red. Anderson notifi ed Defendant
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Maj or Butler. (PIf.’s Aff. at 27.) Burgos was seen by a nurse
practitioner and Dr. Skliros who inmediately sent Burgos to the
Frankford Hospital Enmergency Roomto rule out deep vein
thronbosis. Burgos was then transferred to the Prison Health
Services Wng (PHSW on March 20, 2006 and remai ned there until
March 27, 2006, when he requested to be placed back in general
popul ation. (PIf. s Dep. at 43 and 51.)

On March 21, 2006, Dr. Smith exam ned Burgos and
ordered Burgos warm conpresses. Smth al so i ssued Burgos a pass
to receive extra blankets and pillows to assist himin elevating
his armfor confort. (PIf. s Dep. at 22.) Burgos was not given
these itens so on March 22, 2006 he went to retrieve themon his
own froma closet. Corrections Oficer Fallen told himto put
the itens back in the closet and that Burgos could not have them
Then, Corrections Oficer Brian ordered himto “lock it up,”
meaning to return to his cell and shut the door so that it could
be | ocked wi th himinside.

When Burgos responded by telling Brian that he should
not have to because he did nothing wong, Brian began throw ng
Burgos’ personal itens into the hallway. Wen Burgos again
refused to “lock it up” until after he retrieved his itens, both
Brian and Fall en physically grabbed Burgos, pinned his arns
behi nd his back, and handcuffed his wists. Burgos alleges that
both Fallen and Brian were aware of his broken arm Fallen and
Brian hel d Burgos pinned down by his back while Burgos was

“scream ng” and “crying” on the floor of his cell floor because
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of the pain, when Corrections Oficer Rivera sprayed Burgos’ face
with mace. (PIf.’s Aff. at 13-16.)

On or about March 24, 2006, Burgos’ nother and step
father visited himin prison. During the visit they noticed the
bad bruising of Burgos’ armand that he was in a | ot of pain.
VWiile in the visiting room they had pictures taken of Burgos’
armas evidence. (Velez Aff.; Rivera Aff.; PIf. s Dep. at 77.)

According to Burgos, he wote nmany grievances
concerning his lack of effective nedical treatnment. In response,
Maj or Butl er nade arrangenents for Burgos to be transferred to
t he Detention Center to receive treatnent in the Prison Health
Services Wng. (PIf.’s Dep. at 77.) Around April 5 or 6, 2009,
Maj or Butler called Burgos to her office to discuss the
grievances he had filed concerning his nmedical care and assi sted
himin conpleting an appeal to the Case 2:08-cv-01179- ER Docunent
47 Filed 10/09/09 Page 4 of 11 Conm ssioner. (PIf.’s Dep. at
58.) On April 19, Burgos received a |letter from Conm ssi oner
King in response to his grievance appeal filed April 6, 2006
informng himthat he would be taken to Albert Einstein the
followi ng day. (1d.)

Burgos was taken to Al bert Einstein and exam ned by a
doctor at that facility on April 20, 2006. The sane orthopedic
surgeon that operated on Burgos before, Dr. Hi rsh, exam ned
Bur gos and asked the corrections officers that escorted hi mwhy
he had not been brought in earlier. X-rays were taken that

showed that the bone was re-healing over the rod. She told
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Burgos that he had the option of undergoing a surgery where his
arm woul d be re-broken and there would be a chance that he would
permanently lose all feeling in his arm The alternative, Dr.
Hirsch explained, was to leave his armas it was wth pernmnent
limted nobility. Burgos chose not to have the surgery. (PIf.’s

Dep. at 60.)

I11. PROCEDURAL BACKGROUND

Pro se Plaintiff, Jose Burgos, filed this 8§ 1983 action
agai nst the Phil adel phia Prison System the Prison Health
Services, Inc. and individuals associated with those
institutions, including Dr. Skliros, ® Linda Maher, Major Gsie M
Butler, C O Castro, and Lieutenant Lake, alleging these
Def endants violated his constitutional rights by failing to
provi de adequate nedical treatnent for his broken armwhile he
was i ncarcerated at the Curran Fromhold Correctional Facility
(“CFCF").

I n Septenber 2008, this case was placed in civil
suspense to accommodate Plaintiff as he nade the transition from
i nmprisonnent to parole. (Doc. no. 21.) In Decenber 2008, after
a status and scheduling conference with the parties, this case
was returned to the active docket. At that tine, Defendants were

instructed to take Plaintiff’s deposition and to file any notions

°Dr. Skliros “no longer resides in the United States, has
not been served, and has asserted failure to serve as a defense.”
(Defs.” Qpp. at 2, Doc. no. 39.)
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for summary judgnment by February 13, 20009.

On February 13, 2009, Defendants filed a notion to
dism ss for lack of prosecution, arguing that they had been
unable to take Plaintiff’s deposition, or otherw se proceed with
the case, because Plaintiff had absconded from a hal fway house
and was a fugitive. (Doc. no. 24.) On March 24, 2009, Plaintiff
filed a notion seeking |eave to reschedule his deposition to a
| ater date. The Court granted Plaintiff’s notion, and directed
Def endants to reschedule Plaintiff’s deposition. (Doc. no. 29.)
Def endants’ notion to dismss for |ack of prosecution was denied
as moot. (Doc. no. 30.)

On May 19, 2009, the Court granted Defendants’ notion
for leave to take Plaintiff’'s deposition, and directed the Warden
at the State Correctional Institution at Forest to produce
Plaintiff for a deposition. (Doc. no. 35.)

On Cctober 9, 2009, Defendants Prison Health Services,
Inc. and Linda Maher noved for summary judgnent. (Doc. no. 46).
On the sane day, Defendants Butler and Lake al so noved for
summary judgnent. (Doc. no. 47.) Requests for extensions of
time were granted and Plaintiff responded on February 22, 2010.
(Doc. no. 58.) Defendants Prison Health Systens replied on March
23, 2010. (Doc. no. 59.) Defendants’ Mdtions for Summary

Judgnent are currently before the Court.

| V. SUWMMARY JUDGVENT STANDARD
Summary judgnent is appropriate if there are no genui ne
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i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(c). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of sonme disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-exi stence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the court views the facts
proffered by the non noving party as true and considers the facts
in the light nost favorable to the non-noving party. “After
meki ng all reasonable inferences in the nonnoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. &NJ., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Gir. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, the non-noving party “my
not rely nerely on allegations or denials in its own pleading;
rather, its response nust—by affidavits or as otherw se provi ded
in [Rule 56] —set out specific facts show ng a genui ne issue for

trial.” Fed. R Cv. P. 56(e)(2).



V. DI SCUSSI ON
A. § 1983 Standard

To state a claimunder 42 U.S.C. § 1983 a plaintiff
must all ege sufficient facts to show that: (1) the conduct
conpl ai ned of was commtted by a person acting under col or of
state law, and (2) the conduct deprived himof rights,
privileges, or inmmunities secured by the Constitution of |aws of
the United States.

Here, Defendants do not deny that they were acting
under col or of state law. ® Additionally, Burgos’' claimthat they
failed to provide himconstitutionally required nedical care is
an alleged violation of his rights under the Fourteenth

Amendnent . ’

B. Fourteenth Anmendnent dainm?

A pretrial detainee nay assert a claimof deliberate

i ndi fference under the Due Process O ause of the Fourteenth

°l't is well established that private entities that contract
with nmunicipalities to provide services to prison inmates, as
wel | as enpl oyees of those entities, are acting “under color of
state law.” See West v. Atkins, 487 U S. 42, 55 (1980)
(physi ci an under contract to provide nedical services at prison
acted under color of state |aw).

‘Burgos’ claimfalls under the Fourteenth Arendnent instead
of the Ei ghth Anendnent because he was a pretrial detainee at the
tinme.

8Al t hough Burgos seens to assert an excessive force claim
agai nst Corrections Oficer Castro and the Phil adel phia Prisons
Systens, these Defendants have not noved for sunmary judgnent so
the Court will not address Burgos’ excessive force claim
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Amendnent. See Bell v. Wlfish, 441 U S. 520, 535 n.16 (1979).

Because the Ei ghth Amendnent provides the m ni num standard for

determining the rights of a pretrial detainee, Cty of Revere v.

Mass. Gen. Hop., 463 U. S. 239, 244 (1983), the standard for

deli berate indifference under the Ei ghth or Fourteenth Amendnent

is the sanme, Simmons v. Gty of Phila., 947 F.2d 1042, 1067 (3d

Cr. 1991).

The Ei ghth Anendnent, through its prohibition of cruel
and unusual puni shment, inposes a duty on prison officials to
provi de humane conditions of confinenent, including adequate

medi cal treatnent. Estelle v. Ganble, 429 U. S. 97, 103-04

(1976). A violation of the Anendnent occurs when (1) a nedi cal
need is serious, and (2) the acts or om ssions by prison
officials denonstrate “deliberate indifference” to the inmate's

health or safety. See id. at 104-06; Mnnouth County Corr

Institutional Inmates v. Lanzaro, 834 F.2d 326, 346 (3d Gr.

1987), cert. denied, 486 U S. 1006 (1988).

For the first element of the Estelle test, the Third
Circuit has defined a serious nedical need as: (1) “one that has
been di agnosed by a physician as requiring treatnent;” (2) “one
that is so obvious that a |ay person would recogni ze the
necessity for a doctor’s attention;” or (3) one for which “the
denial of treatnment would result in the unnecessary and want on
infliction of pain” or “a life-long handicap or permanent | o0ss.”

Atkinson v. Taylor, 316 F.3d 257, 272-73 (3d G r. 2003) (internal

guotations and citations omtted); see also Lanzaro, 834 F.2d 326
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at 347. In this case, Burgos had a serious nedical need as his
armwas broken and the netal rod in his arned was di spl aced by
the injury. Indeed, his treating physician, Defendant Dr.
Skliros determ ned that Burgos’ nedical need was serious,
referring Burgos to an orthopedi c surgeon for inmediate surgery
for this injury.

The second el enent of the Estelle test requires an
inmate to show that prison officials acted with deliberate

indifference to his serious nedi cal need. See Natale, 318 F. 3d

at 582. In Farner v. Brennan, the Suprene Court expl ained that

the term*“deliberate indifference” |lies “sonmewhere between the
pol es of negligence at one end and purpose or know edge at the
other.” 511 U.S. at 836. The Court instructed that “a prison

of ficial cannot be found |iable under the Ei ghth Anendnent

unl ess the official knows of and disregards an excessive risk to
inmate health or safety.” [d. at 837. That is, “the official
nmust both be aware of facts fromwhich the inference could be
drawn that a substantial risk of serious harm exists, and he nust
also draw the inference.” 1d.

However, a claimthat a doctor or nedical departnent
was negligent does not state a claimfor nedical m streatnent
under the Ei ghth Arendnent. 1d. at 106. Al so, nere di sagreenent
as to the proper nedical treatnent will not support a clai munder

the Eighth Amendnent. Spruill v. Gllis, 372 F.3d 218, 235 (3d

Cr. 2004). Courts wll “disavow any attenpt to second-guess the

propriety or adequacy of a particular course of treatnent
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(which) remains a question of sound professional judgnent.”

|nmates of Allegheny County Jail v. Pierce, 612 F.2d 754, 762 (3d

Cr. 1979) (citations omtted).
I nstead, the deliberate indifference standard requires

“obduracy and wantonness,” Wiitley v. Al bers, 475 U.S. 312, 319

(1986), which has been likened to conduct that includes

reckl essness or a conscious disregard of a substantial risk of
serious harm See Rouse, 182 F.3d at 197. Accordingly, when
some nedical care is admnistered by officials, even if it
arguably falls below the generally accepted standard of care,
that nedical care is often sufficient to rebut accusations of
deliberate indifference. Prison officials and doctors wll be
given wwde latitude to address the nedical needs of inmates and
“it is well established that as | ong as a physician exercises
prof essi onal judgnent his behavior will not violate a prisoner's

constitutional rights.” Brown v. Borough of Chanbersburg, 903

F.2d 274, 278 (3d Gr. 1990).

Where a prisoner argues that the defendants failed to
provi de adequate nedical treatnent, deliberate indifference can
be shown by a prison official “intentionally denying or del aying
access to nedical care or intentionally interfering wwth the
treatnent once prescribed.” Estelle, 429 U S. at 104-05; see
al so Rouse v. Plantier, 182 F.3d 192, 197 (3d G r. 1999). The

Third Crcuit has held that deliberate indifference exists where
a prison official: (1) knows of a prisoner's need for nedica

treatnment but intentionally refuses to provide it; (2) delays
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necessary nedi cal treatnment for non-nedi cal reasons; or (3)
prevents a prisoner fromreceiving needed or reconmended
treatnent. See Rouse, 182 F.3d at 197.

Additionally, the Third G rcuit has held that prison
officials are show deliberate indifference where needl ess
suffering results fromthe denial of sinple nmedical care, which
does not serve any penol ogi cal purpose. Atkinson, 316 F.3d at

266; Durnmer v. O Carroll, 991 F.2d 64 (3d Cir. 1993); Wite v.

Napol eon, 897 F.2d 103 (3d Cr. 1990). Deliberate indifference
al so exists where “prison authorities prevent an inmate from
recei ving recomended treatnent for serious nedical needs or deny
access to a physician capable of evaluating the need for such

treatnent.” Lanzaro, 834 F.2d at 346; Durner v. O Carroll, 991

F.2d 64 (3d Gr. 1993); Wite v. Napoleon, 897 F.2d 103 (3d Cr

1990) . °

C. Application by Defendants

Accepting Burgos’ well pleaded facts as true and after

°Def endants al so argue in the alternative that even if
liable, they were not the cause of Burgos’ pernmanent danmage to
his armor his pain and suffering. |In Hedges v. Misco, the Third
Crcuit held that a “8 1983 action, like its state tort anal ogs,
enpl oys the principles of proximate causation,” and expl ai ned
that “*[t]o establish the necessary causation, a plaintiff nust
denonstrate a ‘plausible nexus’ or ‘affirmative |link’ between the
[ defendant' s action] and the specific deprivation of
constitutional rights at issue.’”” Burgos easily satisfies a
showi ng that the delay in his surgery caused, at a mninum sone
pain and suffering. Indeed, he received pain nedication, was
prescribed pillows for confort, and there are nmany grievances
docunenting the pain he was continuing to feel.
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drawi ng all reasonable inferences in Burgos’ favor, the Court
anal yzes each Defendant separately to determ ne whether there is
a genuine issue of material fact fromwhich a reasonable jury

could find the particul ar Defendant |iable.

1- Prison Health Services, Inc.

An entity such as PHS may be |iable under 8§ 1983 only
if it adopted a policy or customthat deprived Burgos of his

constitutional rights. Monell v. Departnent of Social Servs. of

New York, 436 U S. 658 (1978); Natale v. Canden County Corr

Facility, 318 F.3d 575, 583 (3rd G r. 2003) (applying Monell to
Prison Health Services). First, the Court will determ ne whether
or not PHS s actions, as alleged by Burgos, constitute a policy
or custom Second, the Court determ nes whether or not that
policy or custom as alleged and viewed in the |ight nost
favorabl e to Burgos, violates Burgos’ constitutional rights.
First, the Court determ nes whether or not a policy or
customexisted in this case. “Not all state action rises to the
| evel of a customor policy. A policy is nmade when a
deci si onmaker possess[ing] final authority to establish nunici pal
policy with respect to the action issues a final proclamtion,
policy or edict.” Natale, 318 F.3d at 584. “A customis an act
‘“that has not been formally approved by an appropriate
deci si onmaker,’ but that is ‘so wi despread as to have the force

of law.’” 1d. (quoting Bryan County, 520 U. S. at 404).

The Third Circuit has identified “three situations
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where acts of a governnment enpl oyee may be deened to be the
result of a policy or customof the governnental entity for whom
t he enpl oyee works, thereby rendering the entity |iable under §
1983.” Natale, 318 F.3d at 584.

[1] The first is where the appropriate officer or

entity promul gates a generally applicable statement of

policy and the subsequent act conplained of is sinply

an inplenentation of that policy. [2] The second occurs

where no rul e has been announced as policy but federal

| aw has been violated by an act of the policymaker

itself. [3] Finally, a policy or custom may al so exi st

where the policymaker has failed to act affirmatively

at all, though the need to take sonme action to control

t he agents of the government is so obvious, and the

i nadequacy of existing practice so likely to result in

the violation of constitutional rights, that the

pol i cymaker can reasonably be said to have been

deliberately indifferent to the need.

Id. (internal quotations and citations omtted).

Here, Burgos does not specifically point to a policy or
custom that constitute a constitutional violation. However, as
the Court reads pro se filings liberally, the facts all eged nust
be carefully analyzed to see if any such policy or custom exists.

In this case, the alleged constitutional violation is
nost like the third scenario where the Third Grcuit applies
muni cipal liability. 1In the third scenario, the policymaker has
failed to act where the existing practice is likely to result in
the violation of constitutional right. PHS followed its policies
and procedures for the approval of Dr. Skliros' referral to an
ort hopedi ¢ surgeon at Al bert Einstein. Dr. Skliros nade his
referral, Defendant Maher sent his referral to Kalu who approved

it. Then, PHS staff attenpted to nake an appoi nt nent.
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However, according to Burgos, PHS knew that its phone
calls to Einstein to schedul e an appoi nt nent went unanswer ed
because of a contract dispute between the City of Phil adel phia
and Al bert Einstein. Burgos also alleges that PHS knew t hat he
had a broken armthat was going untreated despite their own
physician’s referral for inmedi ate surgery. A reasonable juror
could find that PHS knew that its usual policy or practice was
not effective because of this contract dispute but did nothing
(that has been alleged) to alter the practice or policy. They
did not make a decision to act when it was obvious that the
current policy was ineffective as it was resulting in over a
forty day delay for what their physician deened as a need for
i mredi ate surgery.

These facts, as alleged, raise a genuine issue of
material fact as to whether PHS s actions qualify as a policy for
muni ci pal liability. PHS s policynakers cannot hide behind the
excuse that they followed their procedures by referring Burgos to
Al bert Einstein when they knew that he was not being seen for a
serious injury in which their own nedical staff stated required
i mredi ate surgery. Thus, because PHS s actions, as all eged,
qualify as a policy, municipal liability may apply.

Second, the Court wll determne if the facts all eged
raise an issue of material fact as to whether or not Burgos’
constitutional rights were violated. This case is unlike the
many unsuccessful cases where prisoners chall enge the chosen

treatnment prescribed by the nedical staff. Here, it was PHS s
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own physician that concluded, in his nedical opinion, that Burgos
needed i nmedi ate referral to the orthopedic surgeon at Al bert
Einstein for surgery. Defendant PHS does not offer any show ng
that Dr. Skliros’ nedical opinion changed.

Further, the Third Crcuit has found constitutional
viol ations under the deliberate indifference standard where
nmedi cal care is delayed for non-nedical reasons. Here, under the
facts all eged, Burgos’ nedical care was significantly del ayed by
over forty days. Although Dr. Skliros prescribed i medi ate
referral to Albert Einstein on March 9, 2006, Burgos did not get
to Albert Einstein or to any other orthopedic surgeon until April
20, 2006. During this tinme he filed grievances, inquired about
del ays, and suffered pain as described in the record. This delay
was due to the contract dispute with Al bert Einstein, not for any
medi cal reasons.

There is evidence in the record that PHS knew of this
nmedi cal need (indeed, a PHS doctor prescribed it and nultiple
hi gh I evel staff approved the referral) and the inference can
reasonably be drawn that PHS knew that |eaving a broken arm
untreated creates a serious risk of harm Under these
circunstances, there is an issue of fact as to whether
pol i cymakers at PHS knew of Burgos’ serious nedical need but did
nothing to address it. The Court finds that PHS s policy to
ignore the situation and | eave Burgos with a broken armand a
di sl ocated rod, as alleged by Burgos, violated his right to be

free fromcruel and unusual punishnent.
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PHS may be held |iable under the theory of nunici pal
liability because there is a genuine issue of material fact as to
whet her or not there was a policy and if that policy violated
Burgos’ constitutional rights. Thus, summary judgnment is denied

as to Defendant Prison Health Services, I|Inc.

2- |1 ndividual Defendants

In 8 1983 cl ains, individuals cannot be held

vicariously liable for the actions of others. See Parratt v.

Taylor, 451 U. S. 527, 537 n.1 (1981). Instead, individuals nust
be personally involved in the alleged violation of plaintiff’s

rights. See Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cr.

1988) .
a) Dr. Skliros

First, Defendant Skliros argues that summary judgnent
shoul d be granted in his favor on the nerits. Dr. Skliros
exam ned Burgos the day of his injury on March 8, 2006. He also
ordered x-rays and referred Burgos to get imrediate surgery by an
ort hopedi c surgeon at Al bert Einstein, a referral approved by
March 9, 2006. Burgos does not allege that Dr. Skliros had
anything to do with PHS s delay of Dr. Skliros’ referral. As the
Court’s role is not to second guess a course of treatnent
prescri bed by a nedical professional, and because Dr. Skliros
actions in imredi ately exam ni ng and subsequently referring
Burgos to Al bert Einstein, the Court concludes that Dr. Skliros’

actions do not nmanifest deliberate indifference. Wiile it is
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clear that Dr. Skliros knew of Burgos’ serious nedical needs, Dr.
Skliros addressed them by treating Burgos and submtting the
referral. Thus, summary judgnent is granted in favor of
Def endant Dr. Skliros. ™

b) Linda Maher

Li nda Maher is the a Health Adm nistrator for Prison
Heal th Services, Inc. and Burgos all eges that Maher was
responsi ble for his referral to see an orthopedi c surgeon at
Al bert Einstein and responsible for referrals generally. After
Dr. Skliros referred Burgos to Al bert Einstein for surgery on his
broken arm Maher transmtted that referral to Dr. Kalu and Dr.
Kal u approved the referral all in one day.

However, Burgos alleges that Maher is responsible for
overseeing referrals. Maher does not assert any facts except
that she transmtted the original referral to Dr. Kalu for
approval . Maher does not deny that she is responsible for
ensuring referrals are carried out. Nor does Maher state why she
failed to get an appointnent at Al bert Einstein for Burgos for 42
two days except to point to the fact that “the scheduling del ay
was due to the dispute between Al bert Einstein and the Gty of

Phi | adel phi a.”

Dy, Skliros argues in the alternative, that summary
j udgnent should be granted in his favor because he was not
properly served. Even if the Court found that Dr. Skliros was
not properly served, the Court could not grant summary judgment
in favor of Dr. Skliros on this ground because Burgos cannot be
penal i zed for any failures to effect service where the narsha
service was responsi ble for effectuating service.
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Maher al so does not assert any facts for why she
allegedly did not followup with Dr. Skliros regarding the
referral or schedule Burgos to see an alternative orthopedic
surgeon. She only asserts the opinion that the delay “was out of
Maher’s control.” (Def. Maher Mdt. Sum Judg. at 11.) As the PHS
enpl oyee responsible for referrals and aware of Burgos’ situation
there is an issue of fact as to whether she was deliberately
indifferent by significantly delaying his nedical treatnent for
non nedi cal reasons.

Thus, summary judgnent is denied as to Defendant Maher.

c) Major Gsie M Butler

M. Burgos does not allege any facts agai nst Defendant
Butler. |Indeed, the only evidence provided shows that Butler
responded to a grievance filed by Burgos and recommended that he
be referred to nedical for his arm This referral was nade the
day that Burgos was sent to the Frankford ER  Burgos does not
all ege that he told her about the Albert Einstein referral and
that she did nothing in response. Burgos Conplaint and
addi ti onal docunents do not allege nuch of anything regarding
Butler. Further, Butler cannot be held responsible sinply
because she is a supervisor at the prison as there is no
vicarious liability in § 1983 clains. Thus, sunmary judgnent is
granted in favor of Defendant Butler.

e) Lieutenant Lake

Burgos al |l eges that Lieutenant Lake was the Lieutenant

on duty when Oficer Castro refused to | et Burgos go to nedi cal
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for his broken arm He further alleges that when he told anot her
staff nmenber that he wanted to speak to the Lieutenant on duty
about this, Lieutenant Lake nmet with Burgos and ordered that
Burgos be allowed to go to nedical. Burgos also states that

Li eut enant Lake was the Lieutenant on duty when Oficer Castro
subsequent |y grabbed and pul |l ed Burgos by his broken arm when he
returned to his cell to get his IDto bring back to nedical, as
instructed by Dr. Skliros.

However, Lieutenant Lake cannot be held vicariously
liable for Castro’s actions. Thus, the only allegation which
personal |y involves Lake is that when he saw Burgos and his
injuries on March 8, 2006, he inmmediately sent himto nedical.
This act certainly does not qualify as show ng deliberate
indifference. Thus, summary judgnent is granted in favor of

Def endant Lake.

VI. CONCLUSI ON

For the reasons stated above, summary judgnment will be
granted in favor of Defendants Butler, Lake, and Skliros.
Meanwhi | e, summary judgnent for Defendants Prison Health
Services, Inc. and Linda Maher will be denied as there are
genui ne issues of material facts to be determned by a jury. An

appropriate order wll follow
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSE BURGOS, : ClVIL ACTI ON
) NO. 08-1179
Pl aintiff,
V.

PHI LADELPHI A PRI SON
SYSTEM et. al.,

Def endant s.

ORDER

AND NOW this 3rd day of January, 2011, it is hereby
ORDERED t hat :

1. Defendants’ Prison Health Systens, Inc., Linda
Maher, and Dr. Skliros Mdtion for Sunmary Judgnment (doc. no. 46)
is GRANTED in part and DENIED in part. Sunmary Judgnent is
GRANTED in favor of Defendant Dr. Skliros and is DENIED as to
Def endants Linda Maher and Prison Health Services, Inc.

2. Defendants’ OGsie M Butler and Lieutenant Lake
Motion for Sunmary Judgnent (doc. no. 47) is GRANTED.

3. Counsel shall be appointed by the Court to represent

the Plaintiff.??

YA District Court can appoint counsel sua sponte, at any
point in the litigation pursuant to 28 U. S.C. § 1915(e)(1). See
Tabron v. Grace, 6 F.3d 147, 153 (3d Gr. 1993). The Court
exerci ses broad discretion in what circunstances indigent civil
litigants shoul d be appointed counsel. Mntgonery v. Pinchak,
294 F.3d 492, 498 (3d Cir. 2002). A court nust first determ ne
whet her the plaintiff's case is of “arguable merit in fact and
|aw.” Tabron v. Grace, 6 F.3d 147, 155 (3d Cr. 1993). If so,




4. This case shall be placed in suspense until counse
has been appointed for the Plaintiff.

5. A status and scheduling conference is SCHEDULED f or
Tuesday, February 1, 2011 at 10:00 A M, in Courtroom 11A, United
States Courthouse, 601 Market Street, Phil adel phia, Pennsyl vani a.

6. The clerk of the court shall substitute the City of
Phi | adel phia for Defendant Phil adel phia Prison Systens. A

representative fromthe City Solicitor’s Ofice of the Gty of

the Court nust assess the foll ow ng:

(1) the plaintiff’s ability to present his or her own

case;
(2) the difficulty of the particular |egal issues;
(3) the degree to which factual investigation will be

necessary and the ability of the plaintiff to pursue

i nvestigation;

(4) the plaintiff’s capacity to retain counsel on his
or her own behal f;

(5) the extent to which a case is likely to turn on
credibility determ nations; and

(6) whether the case will require testinony from expert
W t nesses.

|d. at 155-57.

Appl ying the Tabron factors to this case, the Court
determnes that it is appropriate to appoint counsel to assist
Plaintiff in the trial of the remaining claimof excessive force
and the unconstitutional denial of nmedical treatnent. One, as to
the nerits, Burgos’ clainms have survived sunmary judgnent and, as
such, the claimw |l proceed to trial before a jury. Two, with
two clains and nultiple defendants this will be a conplicated
trial which Plaintiff wll have difficulty dealing with on his
own. Three, plaintiff is in prison and has little ability to
conduct any type of factual investigation. Fourth, the plaintiff
is proceeding in forma paupris and thus, cannot likely afford to
retain counsel. Fifth, Plaintiff will likely need to be expert
testimony regardi ng nedical treatnment and acceptabl e practices
and procedures for referring patients.
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Phi | adel phia Law Departnent attend this status and schedul i ng
conference to discuss the matter of service on the Gty of
Phi | adel phia as the Cty has been substituted for Defendant
Phi | adel phia Prison Systens.

7. The clerk of the court shall serve the City of

Phi | adel phia with a copy of this Oder.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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