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VEMORANDUM

McLaughlin, J. Decenber 14, 2010

Before the Court is the plaintiffs’ notion to renmand
for lack of subject matter jurisdiction, pursuant to 28 U. S.C. §
1447(c). The plaintiffs originally filed a conplaint in the
Court of Conmmon Pleas for Montgonery County, Pennsylvania. In
their el even-count conplaint, the plaintiffs assert state tort
clainms and viol ations of Pennsylvania |aw, arising out of alleged
fraud in connection with a hone nortgage.! Specifically, the
plaintiffs allege that the defendants fraudulently forged
plaintiff Mchael E. Cain’s signature on nortgage docunents, or
negligently accepted said forged docunents.

O particular inportance to the present notion is Count

|V of the conplaint, a state law claimfor violation of the

The el even counts are: fraud (Count 1); negligence (Count
I1); good faith and fair dealing (Count 111); violation of
Pennsylvania's Fair Credit Extension Uniformty Act (Count 1V);
i nvasi on of privacy and false light (Count V); accounting (Count
VI); noney had and received (Count VII1); abuse of process (Count
VII1); violation of Pennsylvania Act 6 of 1974 (Count 1X);
viol ation of the Pennsylvania Notary Public Law (Count X), and
resci ssion (Count Xl).



Pennsyl vania Fair Credit Extension Uniformty Act (“FCEUA"), 73
Pa. Stat. Ann. 8§ 2270.1, et seq. The FCEAU incorporates the
federal Fair Debt Collection Practices Act (“FDCPA’), and
provides in relevant part:

It shall constitute an unfair or deceptive debt

coll ection act or practice under this act if a debt

coll ector violates any of the provisions of the Fair

Debt Col | ection Practices Act.
73 Pa. Stat. Ann. 8§ 2270.4(a). On the basis of the federal
el ement contained in 8 2270.4(a), the defendants filed a notice
of renoval in this Court, arguing that the conplaint raises
guestions of federal law. On Novenber 12, 2010, the Court issued
an Order to Show Cause why the case should not be remanded for
| ack of subject matter jurisdiction. |In response, the plaintiffs
filed a notion to remand, arguing that the FCEAU, as a state-
created cause of action, does not confer federal question
jurisdiction. The defendants contend that the federal conponent
i ncorporated by the FCEAU is an “essential elenment” of the
plaintiffs’ claim thereby establishing federal question
jurisdiction.?

A court has federal question jurisdiction over an

action when it “aris[es] under the Constitution, |aws, or

treaties of the United States.” 28 U.S.C. 8§ 1331. I n

determ ni ng whether an action “arises under” federal |law, “courts

2The Court does not have diversity jurisdiction under 28
U S. C 8§ 1332 because the parties are not conpletely diverse.
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are instructed to ook to the plaintiff’'s ‘well-pl eaded

conplaint.”” U.S. Express Lines, Ltd. v. Hi ggins, 281 F.3d 383,

389 (3d CGr. 2002) (quoting Merrell Dow Pharm Inc. v. Thonpson

478 U. S. 804, 808 (1986)). Federal-question jurisdiction is nost
frequently invoked by plaintiffs pleading a cause of action
created by federal |aw. However, “in certain cases federal-
question jurisdiction will lie over state-law clains that

inplicate significant federal issues.” Gable & Sons Metal

Prods., Inc. v. Darue Eng’g & Mg., 545 U S. 308, 312 (2005).

Nonet hel ess, the presence of a federal issue is not a “password”
t hat opens federal courts to any state actions involving
guestions of federal law. Instead, the relevant inquiry is:

[Dloes a state-law cl ai mnecessarily raise a

stated federal issue, actually disputed and

substantial, which a federal forummmay entertain

wi t hout di sturbing any congressionally approved

bal ance of federal and state judicial

responsi bilities.

ld. at 314.

The Supreme Court has since clarified these factors and
has expl ai ned why the assertion of federal question jurisdiction
was proper in Grable. Specifically, federal question
jurisdiction was established in Gable because

[t]he dispute there centered on the action of a

federal agency (IRS) and its conpatibility with a

federal statute, the question qualified as

“substantial,” and its resolution was both

di spositive of the case and would be controlling
i n nunerous ot her cases.
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Empire Heal t hchoi ce Assurance, Inc. v. MVeigh, 547 U S. 677,

700-01 (2006). The Court went on to caution that Gable should
be read narrowy, and its factors warrant federal question
jurisdiction in only a “special and small category” of cases.
See Enpire, 547 U.S. at 699.

Appl ying the G able factors, the Suprenme Court found
federal question jurisdiction to be lacking in Enpire, a case
deci ded one year after Gable. First, the Court noted that the
decision in Grable affected the actions of a federal agency. In
contrast, Enpire involved a state | aw rei nbursenent clai mthat
arose between private parties, and which did not inplicate “the
action of any federal departnent, agency, or service.” |d. at
700. Moreover, whereas Grable presented a “nearly ‘pure issue of
law ” that required the Court to interpret the neaning of a
federal tax provision, the issue in Enpire was “fact-bound and
situation specific,” whose resolution was unlikely to govern
subsequent cases. See i1d. Finally, the Court noted that the
rei nbursenent claimin Enpire, which arose out of an insurance
contract dispute, did not inplicate significant federal
interests. |d. at 701.

The Court concludes that this case does not fit within
“the slimcategory G able exenplifies.” Enpire, 547 U.S. at 701.
The action involves private parties and does not inplicate “the

action of any federal departnent, agency, or service.” See id.



at 700. Moreover, although resolution of the plaintiffs’ FCEAU
claimw |l require application of the federal Fair Debt
Col l ection Practices Act (“FDCPA’), it does not appear that the
interpretation of the FDCPA is in dispute; instead, the dispute
is over whether the defendants viol ated the FDCPA as incor porated
by the FCEAU. Therefore, instead of a “nearly ‘pure issue of
law,”” the issue in the present case is “fact-bound and situation
specific,” whose resolution is unlikely to have a precedenti al
ef fect on subsequent cases involving the FDCPA. See id. at 700-
01. Finally, the Court is not convinced that the underlying
di spute, arising out of alleged fraud in connection with a
nort gage agreenent, inplicates significant federal interests that
justify turning this action into a federal case.

The Court’s analysis is unaffected by the cases that
the defendants cite in support of their argunent against renmand.

The defendants rely on U.S. Express Lines, Ltd. v. Hi ggins, where

the Court of Appeals for the Third Crcuit found that state tort
clainms presented a substantial federal question that established
jurisdiction. 281 F.3d 383, 391-92 (3d Cir. 2002). However,
this Court finds H ggins to be consistent with Grable and Enpire.
In Hggins, the plaintiffs’ state law clains required the Court
of Appeals to resolve “an apparent clash between a procedural
rule and a contrary holding by a United States Court of Appeals.”

Id. at 391. The Court was thus called upon to determ ne whet her



the plaintiffs’ conplaint relied on an “erroneous interpretation
of federal law.” 1d. 1In contrast, the present case does not
invol ve a dispute over the proper interpretation of the FDCPA
Therefore, whereas Higgins presented a “nearly ‘pure issue of
law ", the present case raises a “fact-bound and situation-

specific” federal question. See Enpire, 547 U. S. at 700.

Finally, the H ggins Court noted that the action arose
“Iin the area of maritine attachnents, a subject of particul ar
concern to the federal courts.” Hggins, 281 F.3d at 391. As
not ed above, however, the Court does not find that the
ci rcunst ances of the present case inplicate significant federal
interests. Accordingly, the Court finds H ggins to be consistent
wth Gable and Enpire and di stinguishable fromthe present
case.?

In view of the foregoing, the Court concludes that the
federal issue inplicated by Count 1V of the conplaint is
insufficiently substantial to establish federal question

jurisdiction under 28 U. S.C. 8 1331. Accordingly, the Court wll

3The defendants also rely on Coventry Health Care, Inc. v.
Caremark, Inc., for a case where state |aw clains established
federal question jurisdiction. 705 F. Supp. 2d 921 (M D. Tenn
2010). However, Coventry is also consistent with G able and
Enpire. In Coventry, the Court was required to resolve
conflicting interpretations of federal law with respect to the
processi ng of Departnment of Defense pharnacy clains. The Court
noted that the case presented a “nearly ‘pure issue of law,’”
whose resolution could have a “substantial inpact on a federal
agency” and “will likely have precedential effect.” 1d. at 930-
31 (quoting Enpire, 547 U.S. at 700).
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remand the case to the Court of Common Pl eas for Mntgonery
County, Pennsyl vani a.

An appropriate order shall issue separately.
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ORDER

AND NOW this 14th day of Decenber, 2010, upon
consideration of the plaintiffs’ Mtion to Renmand (Docket No.
12), the defendants’ responses thereto, the plaintiffs’ reply,
and the responses to the Court’s Order to Show Cause dated
Novenber 12, 2010, IT IS HEREBY ORDERED, for the reasons set
forth in a menorandum of | aw bearing today' s date, that the
nmotion is GRANTED. The above-captioned nmatter shall be REMANDED
to the Court of Common Pleas for Montgonery County. The O erk of
Court shall mark this case as closed for statistical purposes.
| T 1S FURTHER ORDERED t hat the defendant First American Title
| nsurance Conpany’s Motion to Dismss (Docket No. 9) is DEN ED AS
MOQOT.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




