IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSE THOVAS KENNEDY : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 08-5933
VEMORANDUM
Dal zel I, J. Decenber 7, 2010

Plaintiff Rose Thonmas Kennedy here sues Phil adel phia
Police Oficers Kert Wlson, WIIliam Bonner, Janmes Mostiller,
Al exander DeJdesus and W/ Iiam Kozl owski, and Sergeants Janes
Ferguson and Maurice Black (collectively, “defendant officers”)
under (a) 42 U.S.C. § 1983 for violations of the Fourth Amendnent
for excessive force (Count 1), (b) the Fourteenth Anmendnent for a
vi ol ati on of her substantive due process rights (Count 11), and
(c) state law for intentional infliction of enotional distress
(Count 1V). She also asserts a Mnell claimagainst the Gty of
Phi | adel phia (“the Gty”) (Count 111).

Def endants have filed a notion for summary judgnent and
a notion to strike as untinely plaintiff’s response to their
notion for sunmmary judgnment. For the reasons we discuss in sone
detail below, we will deny defendants’ notion to strike, and
grant in part and deny in part defendants’ notion for summary

j udgnent .

Fact ual Backgr ound

Kennedy clains in her anmended conplaint that on
Decenber 28, 2006, at around 8:30 in the evening, she was at her

not her’ s house, where she lives with her young son. Am Conpl.



at 1 8. Kennedy's nother called the police because Kennedy’s
brother, who |ived el sewhere, refused to | eave his nother’s house
after she asked himto leave. [d. at 1 9. Once the police
arrived, Kennedy's nother argued with the police because they
refused to renove her son fromthe property. 1d. at T 10.
Because Kennedy’'s nother and the police officers were “unable to
resolve the situation,” Kennedy called 911 energency services and
requested that a supervisor be sent to the house. 1d. at § 12.

A supervisor did arrive at the house, and Kennedy asked himto
renove the police officers. 1d. at  13.

Kennedy clains that w thout cause or provocati on one of
the officers who arrived at her house -- in the anmended conpl ai nt
she does not specify which one -- hit her in the stomach with his
ni ght stick even though she was seven and a half weeks pregnant.
Id. at § 15. Shortly after she was hit, Kennedy contends that
she began to experience vagi nal bl eeding and went to the
Uni versity of Pennsylvania Hospital. [d. at { 17. Sonetine
thereafter, Kennedy avers that she underwent a procedure to have
t he dead fetus renoved from her wonb. Id. at § 18. Kennedy
clains that the physical and enotional injuries she sustained
were the direct result of a blow she received fromthe night
stick of one of the officers and that these injuries may be
permanent in nature. 1d. at T 18, 23-24. Kennedy contends that
she has had to pay for nedical expenses and that these expenses

are ongoing. 1d. at § 25-26. Kennedy also clains to have



experienced a | oss of enjoynent of |ife, inconvenience, nental

angui sh and humliation. 1d. at T 27.

1. Analysis

W will first address defendants’ notion to strike
plaintiff’s response to their notion for summary judgnent as
untinmely. 1In an August 4, 2010 Order, we obliged plaintiff to
file her response by August 11, 2010. Plaintiff filed her
response in its entirety the next day, but (according to
plaintiff’s response to the notion) she attenpted three tines to
file the response on August 11 and, in fact, succeeded in filing
t he nmenorandum of law in opposition to defendants’ notion for
summary judgnment on that day, although not all of the exhibits.
Under such circunstances, there is no just reason to strike
plaintiff’s response, and we will deny the nmotion to strike.

We next address defendants’ notion for summary
judgnent.' Defendants argue in this notion that each of
plaintiff’s clainms nmust fail, in essence because she cannot
identify the police officer who allegedly used force agai nst her,

and, in the case of the Mnell claimagainst the GCty, because

! Sunmary judgment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Cv. P. 56(c). The
Court nust view the evidence, and make all reasonable
i nferences fromthe evidence, in the Iight nost favorable to
t he nonnoving party. Anderson v. Liberty Lobby, Inc., 477 U S
242, 252 (1986). \enever a factual issue arises which cannot
be resolved without a credibility determ nation, the Court mnust
credit the non-noving party's evidence over that presented by
the noving party. [1d. at 255.




she cannot establish that the Gty failed to train its police
officers in the proper use of force. Def. Mem of Law in Supp

of Def.’s Mot. for Sum J. (“Def. MSJ”) at 3.

A. Count |: Excessive Force

Kennedy cl ainms that the defendants are |iable because
t hey used excessive force against her in violation of her Fourth
Anmendnent rights, and requests relief under 8§ 1983. Kennedy’s

case is very simlar to Tillio v. Montgonery County, 695 F. Supp.

190, 193 (E.D. Pa. 1988)(Pollak, J.). In Tillio, the plaintiff
claimed that he had been “punched in the back” by a sheriff as
the sheriff placed himin a cell in the courthouse, but at the
time that defendants filed their notion for summary judgnent,
plaintiff had yet to determ ne the identity of the sheriff.
Judge Pollak allowed plaintiff to conduct Iimted additional

di scovery to determine the identity of the sheriff. Like the
plaintiff in Tillio, Kennedy has alleged facts of excessive and
unnecessary force sufficient to support a 8§ 1983 claim Tillio,

695 F. Supp. at 193; see also Sanbrick v. Borough of Norristown,

639 F. Supp. 1351, 1355 (E.D. Pa. 1986). And just as in Tillio,
Kennedy' s amended conplaint fails to neet the mninmal requirenent
of factual specificity necessary to support a viable § 1983
claim Plaintiff describes the tine, place and circunstances of
getting hit in the stomach by an officer wielding a billy club,
but fails to identify the officer who allegedly did it. “This

om ssion clearly frustrates the requirenent that § 1983



conpl aints contain, inter alia, sufficient facts to provide

def endants with adequate notice to frame an answer.” Tillio, 695
F. Supp. at 193.

Finally, as in Tillio, Kennedy arguably has not had
sufficient opportunity to discover the identity of the officer
who allegedly hit her in the stomach on the norning of Decenber
29, 2006. We will thus deny defendants' notion for summary
judgnent as to Count I. We will allow Kennedy |imted discovery
for the purpose of identifying the officer and afford her a final
opportunity to anmend her conplaint if the additional discovery
warrants it. W will therefore order the City to nake avail abl e
for deposition all of the officers plaintiff w shes to depose
regardi ng the Decenber 28-29 events.

In addition, there may be a genui ne issue of materi al
fact as to the tine that the incident occurred. Plaintiff
testified at her deposition that she was assaulted between 7:00
p.m and 11:00 p.m on the evening of Decenber 28, 2006, but
plaintiff is apparently m staken because ot her evidence suggests
that the incident took place after 2: 00 a.m and not between 7:00
p.m and 11: 00 p.m? O ficer Crawford, who received a 911 cal

that evening from Kennedy’ s not her’s house and responded to it,

2 In her deposition, Kennedy clained that the
i ncident occurred between 7:00 p.m and 11:00 p.m on the
eveni ng of Decenber 28, 2006, Def. MSJ, Ex. A at 43:19-23. But
in their discovery disclosures, defendants submtted a | og
showi ng that each of the defendants did not arrive at the site
of the incident until after 2:00 a.m on Decenber 29, 2006, PI.
Resp., Ex. 3 at 1.



testified that he received the call at 2:03 a.m on the norning
of Decenber 29, 2006, and the next mnute arrived at Kennedy’s
not her’ s house where he found Kennedy. PI. Resp., Ex. 4 at 9:2-
11:14. Since the timng issue may bear on who, exactly, was
depl oyed to the house, we will for now assune it has sufficient

materiality.

B. Count 11: Substantive Due Process

Kennedy cl ainms that the defendants are |iable because
their arbitrary and capricious use of force violated her
Fourteenth Anendnent substantive due process rights under 8 1983.

In Albright v. diver, 510 U. S. 266, 273 (1994), the Suprene

Court held that where “a particul ar Arendnent provi des an
explicit textual source of constitutional protection against a
particul ar sort of government behavior, that Amendnent, not the
nore generalized notion of substantive due process, nust be the
gui de for analyzing these clains.” 1d. (internal quotation nmarks
omtted). Here, the Fourth Anendnment provides the “explicit
textual source of constitutional protection” against a

muni ci pality's use of excessive force. Gahamv. Connor, 490

U S. 386, 395 (1989) (holding that all clains that |aw
enforcenent officers have used excessive force in the course of
an arrest, investigatory stop, or other seizure of a free citizen
shoul d be anal yzed under the Fourth Amendnent and not under a

“substantive due process” approach).



The Fourth Anendnent -- and not “a generalized notion
of substantive due process” -- provides the appropriate framework
for analyzing plaintiff's clains. Accordingly, we will dismss
Kennedy's substantive due process claim

Plaintiff also attenpts to use the theory of state-
created danger to argue that the Gty violated her substantive
due process rights. Because we have already determ ned that her
excessive force claimis nost appropriately brought under the
Fourth Anendnent and not the Fourteenth, her state-created danger
argunent prem sed upon the |atter Amendnent nust necessarily fail

as well.

C. Count 111: The Mnell daim

Wth regard to Kennedy’'s Mnell claim defendants argue
t hat she cannot satisfy her burden of proof because she cannot
show an underlying constitutional violation, or, if she can, that
she cannot show that the constitutional violation was the result
of a municipal policy, customor practice. Def. M3J at 9.

A 8 1983 conpl ai nt against a nunicipality must allege
(1) the existence of a customor policy of the nunicipality which
is of such long standing as to have the force of law, and (2)
that one of the municipality's enpl oyees violated the plaintiff’s
civil rights while acting pursuant to this customor policy. See

Monell v. Dep’t of Social Services of Cty of New York, 436 U.S.

658, 691-94 (1978). The Suprene Court has held that nunicipa

l[iability under § 1983 only attaches when the “execution of a



governnent's policy?® or custom * whether nade by its | awmakers or
by those whose edicts or acts may fairly be said to represent
official policy, inflicts the injury. . . .” 1d., 436 US. at
694.

Once a 8§ 1983 plaintiff identifies a nunicipal policy

or custom he nust “denonstrate that, through its deliberate

conduct, the municipality was the ‘noving force’ behind the

injury alleged.” Bryan County, 520 U. S. at 404 (enphasis in

original). If the policy or customdoes not facially violate
federal |aw, causation can be established only by

“denmonstrat[ing] that the municipal action was taken with

® A nunicipal policy, for purposes of § 1983, is a

“statenment, ordinance, regulation, or decision officially
adopt ed and pronul gated by [a governnent] body's officers.”
Monell, 436 U S. at 690; see also Berg v. Cnty. of Allegheny,
219 F.3d 261, 275 (3d Gr. 2000) (“Policy is made when a
deci si onmaker possess[ing] final authority to establish
muni ci pal policy with respect to the action issues an offici al
procl amation, policy, or edict.”) (internal quotation marks
omtted). Such a policy “generally inplies a course of action
consci ously chosen from anong various alternatives.” Gty of
la. Gty v. Tuttle, 471 U S. 808, 823 (1985).

* The absence of a policy does not thereby relieve a
municipality of liability. Bielevicz v. Dubinon, 915 F.2d 845,
851 (3d Cir. 1990). A custom while not formally adopted by the
municipality, my lead to liability if the “relevant practice
is so widespread as to have the force of law.” Bd. of Cnty.
Commirs of Bryan County, Ckla. v. Brown, 520 U S. 397, 404
(1997); see also Bielevicz, 915 F.2d at 851 (stating that a
constitutionally deficient customnmay be found to exist when
“pol i cymakers were aware of simlar unlawful conduct in the
past, but failed to take precautions against future
violations”). This requirement should not be construed so

broadly as to circunvent Mnell: “[p]roof of a single incident
of unconstitutional activity is not sufficient to inpose
liability under Monell, unless proof of the incident includes
proof that it was caused by an existing, unconstitutional
muni ci pal policy ...” Tuttle, 471 U S. at 823-824.

8



‘deliberate indifference’ as to its known or obvious
consequences. A show ng of sinple or even hei ghtened negligence

will not suffice.” 1d. at 407 (citations omtted); see also Gty

of Canton, Ohio v. Harris, 489 U S. 378, 389 (1989).

Kennedy argues that she has a viable Mnell claimas a
result of (1) the violative custons and practice of the Cty of
Phi | adel phia, and (2) the City's failure to train. Pl. Resp. at
24. Plaintiff clainms, however, that she has not had the
opportunity to depose defendants on aspects of the Gty of
Phi | adel phia's potentially inproper custons and practices.
| nstead, Kennedy points generally to the “incessant scandal s of
the Police Departnent relating to corruption, falsification of
police report [sic] and unjustified violence.” PlI. Resp. at 25.
Plaintiff clainms that defendants’ response to her 911 cal
enhanced the danger to her instead of reducing it, and that this
is an exanple of how our nation has historically “sanctioned and
condoned crines of violence against wonen.” |d. at 10. But
plaintiff does not allege what the exact nature of the custom or

policy of the Gty -- rather than of the nation at large -- was

that woul d have given rise to her injuries, and so she cannot
sustain a Mnell claimagainst the Gty on that basis.

Kennedy al so argues that her Mnell claimcould survive
a notion for summary judgnent if she were allowed nore tine for
di scovery because she will be able to showthat the Cty failed
to train the officer who hit her. A 8 1983 claimfor inadequate

training exists “only where the failure to train amounts to

9



deliberate indifference to the rights of persons with whomthe

police cone into contact.” Gty of Canton, 489 U S. at 388. The

failure to train nust reflect a “deliberate” or “conscious”
choi ce and the deficiency “nust be closely related to the
ultimate injury.” Id. at 379. Failure to train only becones
“deliberate” where “in light of the duties assigned to specific
of ficers or enployees the need for nore or different training is
so obvious, and the inadequacy so likely to result in the
violation of constitutional rights, that the policy makers of the
city can reasonably be said to have been deliberately indifferent
to the need.” 1d. at 390.

Failure to screen adequately or train municipa

enpl oyees can be considered deliberate indifference only where

the failure has caused a pattern of violations. See Bryan County,
520 U. S. at 408-09. Although it is possible to maintain a claim
of failure to train without denonstrating such a pattern, Bryan
County made clear that the burden on the plaintiff in such a case
i s high:

In leaving open in Canton the possibility
that a plaintiff m ght succeed in carrying a
failure-to-train claimw thout show ng a
pattern of constitutional violations, we
sinply hypot hesi zed that, in a narrow range
of circunstances, a violation of federal
rights may be a highly predictable
consequence of a failure to equip | aw
enforcenent officers with specific tools to
handl e recurring situations. The |ikelihood
that the situation will recur and the
predictability that an officer |acking
specific tools to handle that situation wll
violate citizens' rights could justify a
finding that policymakers' decision not to

10



train the officer reflected “deliberate
indifference” to the obvious consequence of
t he policymakers' choice -- nanely, a
violation of a specific constitutional or
statutory right.

Id. at 409. Gty of Canton noted that an exanple of deliberate

indifference to an obvious risk would be arm ng officers
W thout training them®“in the constitutional Iimtations on the

use of deadly force.” City of Canton, 489 U.S. at 390 n. 10.

At her deposition, Kennedy identified the police
of ficer who assaulted her as a “[w hite man, blue eyes, short,
ski nned head, shaved, about 5'3", 54", approximately 170 to
200 pounds,” Def. MsJ, Ex. A at 44. During Kennedy’s
deposition, defendants’ counsel showed her a series of pictures
of white men, “sone of whom were assigned to the 16'" District
on Decenber 28, 2006 and Decenber 29, 2006.” 1d. at 46.
Kennedy circled the photographs of two white male police
officers, noting that each “sort of” fit the description. 1d.
One of the officers whose picture Kennedy circled,
O ficer Thomas Prieb, was not a nenber of the Phil adel phia
Police Departnent in Decenber of 2006. Id., Ex. Bat § 6. The
ot her officer whose picture plaintiff circled, Oficer WIIliam
Kozl owski, was a nmenber of the Phil adel phia Police Departnent
that night, and, in fact, was on duty the night of Decenber 28-
29, 2006, responded to the call, and went to plaintiff’s
not her’ s house at roughly 2:10 a.m according to the |og

def endants produced during di scovery.

11



Kennedy theorizes that because O ficer Kozl owski had
recently returned froma tour of mlitary duty in Irag and the
City had not given himany mandatory annual training for 2005
and 2006 before he responded to any calls as a police officer,
the City had failed to train himon howto deal with civilians
when he returned to urban civilian duty. Pl. Resp. at 26. But
Kennedy cites no authority to support this theory, nor does she
expl ain how her injury was an “obvi ous” consequence of the
pol i cymakers' choice, assumng that the Gty had i ndeed chosen
not to require Oficer Kozlowski to attend refresher training
on his return fromlraq. Thus, we find that even if Kennedy
di scovers that Kozl owski was indeed the officer who injured
her, she will not be able to prove the requisite Iink between
the Gty and Kozl owski’s actions to support a Mnell claim
Therefore, we will grant sunmary judgnent on plaintiff’'s Monell
claim(Count 111) against the Cty.

D. Count 1V: Intentional
Infliction of Enotional Distress

Def endants argue in their notion for summary judgnent
that plaintiff’s intentional infliction of enotional distress
cl ai m agai nst the defendant officers cannot stand because the
officer who allegedly hit her has not been identified, and
because she has produced no conpetent nedi cal evidence that she
actually suffered any enotional distress. Def. MsJ at 13-14.

To establish an intentional infliction of enotional

di stress claimunder Pennsylvania law, a plaintiff nust prove

12



that: (1) the conduct was extrene and outrageous; (2) the
conduct was intentional or reckless; (3) the conduct nust have
caused enotional distress; and (4) the distress nust be severe.

Bruffett v. Warner Communications, Inc., 692 F.2d 910, 914 (3d

Cir. 1982) (rehearsing Pennsylvania authority). The

def endant's m sconduct nust be “so outrageous in character, so
extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly

intolerable in civilized society.”® Swisher v. Pitz, 868 A 2d

1228, 1230 (Pa. Super. C. 2005) (internal quotation marks
omtted).

Because the officer has not yet been identified and
we are granting plaintiff leave to file an anended conpl ai nt,
we will at this juncture deny w thout prejudice defendants'
notion for sunmary judgnent with regard to the intentiona

infliction of enotional distress claim

BY THE COURT:

__\s\Stewart Dal zel |

® The Suprene Court of Pennsylvania has cited as
conduct that courts have found sufficiently outrageous to
warrant this cause of action (1) killing the plaintiff's son
with an autonobile and then burying the body, rather than
reporting the incident to the police; (2) intentionally
fabricating docunments that led to the plaintiff's indictnent
for homcide; and (3) knowingly releasing to the press false
nmedi cal records diagnosing the plaintiff with a fatal disease.
Hoy v. Angel one, 720 A 2d 745, 754 (Pa. 1998).

13
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RCSE THOVAS KENNEDY ) G VIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 08-5933
ORDER

AND NOW this 7th day of Decenber, 2010, upon
consi deration of defendants’ notion for summary judgnent
(docket entry # 25), plaintiff’s response thereto (docket entry
# 32), defendants’ notion to strike plaintiff’s response
(docket entry # 33), and plaintiff’s response thereto (docket
entry # 34), and for the reasons articulated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endants’ notion to strike plaintiff’s
response (docket entry # 33) is DEN ED,

2. Def endants’ notion for summary judgnment (docket
entry # 25) is GRANTED I N PART and DENI ED I N PART as foll ows;

3. As to Counts Il and Ill of plaintiff’s
conpl ai nt, the defendants' notion is GRANTED

4, Def endants’ notion for summary judgnent as to
Count | is DEN ED

5. Def endants’ notion for summary judgnent as to
Count 1V is DENIED W THOUT PREJUDI CE

6. By January 28, 2011, defendants shall PRODUCE
the police witnesses plaintiff wi shes to depose in order to

identify who allegedly hit her on Decenber 28-29, 2006;



7. By February 11, 2011 plaintiff shall FILE her
second anended conplaint if she can do so conformably wi th Fed.
R GCv. P. 11 or by that date advise the Court that the
di scovery does not warrant the filing of an anended conpl ai nt;
and

8. The Cerk of Court shall TRANSFER this case from
our Active docket to our G vil Suspense docket pendi ng
plaintiff's filing or report as provided in the preceding

par agr aph.

BY THE COURT:

__\s\Stewart Dal zell
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