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This is a dispute over the application of a jury waiver
cl ause | ocated in tw subcontracts between plaintiff Quinn
Construction, Inc. (“Quinn”) and defendant Skanska USA Buil di ng,
Inc. (“Skanska”). The original action arose out of the
construction of the Skirkanich Hall building at the University of
Pennsyl vania. Quinn was a concrete subcontractor on the
Skirkani ch Hall project. Skanska was the general contractor, and
Tod Wllians Billie Tsien Architects, LLP (“TWBTA’) was the firm
that provided architectural services for the project.

In connection with its work on Skirkanich Hall, Quinn
entered into two related subcontracts with Skanska to perform
concrete work on the building. Before executing the
subcontracts, Quinn and Skanska negotiated over the ternms of the
agreenents, and Quinn requested that a jury waiver clause,
| ocated in Article 24.1 of each subcontract, be omtted. Def.
Skanska’s Mot. to Strike Jury Demand (hereinafter “Skanska’s

Mot.”), Ex. A at 3. However, Skanska refused any changes to



Article 24.1. Skanska’s Mdt., Ex. B at 2. Quinn and Skanska
t hen executed the subcontracts with the jury waiver clauses in
pl ace. The cl ause, which appears in Article 24.1 of each
subcontract, provides:

Except as provided in paragraph 24.2 bel ow, any

and all disputes arising out of and/or related to

this Agreenent and the performance of the Wrk at

the Project, shall be decided solely in the State

Court System in the State of New Jersey and venue

in any such action nust be placed in the County of

Morris and to which jurisdiction the Subcontractor

consents. The Subcontractor expressly waives al

rights to trial by jury.
Skanska's Mot., Ex. C, Art. 24.1; Ex. D, Art. 24.1.

On January 31, 2007, Quinn filed a conplaint against
Skanska and TWBTA in view of delays and disruptions to its work.
Specifically, Quinn asserted breach of contract agai nst Skanska
for the unpaid contract bal ance, unpaid change orders, and other
damages for delay. Quinn asserted negligent m srepresentation
agai nst the architect TWBTA for allegedly inconplete plans and
specifications, which contributed to project delays. Quinn did
not demand a jury in its conplaint.

On March 19, 2007, TWBTA answered the conpl aint and
asserted cross-clains for contribution and i ndemmity agai nst
Skanska. TWBTA also did not include a jury demand in its answer
or cross-clains.

On March 28, 2007, Skanska answered the conplaint and

count ercl ai ned agai nst Quinn for breach of contract and



indemmity. Skanska asserted cross-cl ai ns agai nst TWBTA for
indemmity and negligent m srepresentation. Skanska demanded a
jury trial “on all issues so triable.” Def. Skanska' s Answer at
35.

On March 14, 2008, Skanska filed an amended answer in
which it again asserted counterclai ns agai nst Quinn for breach of
contract and indemity, and cross-clains agai nst TWBTA for
indemity, contribution and negligent m srepresentation.
Skanska's negligent m srepresentation cross-clai magai nst TWBTA
asserted the sanme allegations as Quinn’s: that TWBTA provi ded
i nconpl ete and i naccurate draw ngs, which | ed to damages and
del ays. Skanska denmanded a jury trial “on all issues so
triable.” Def. Skanska’'s Am Answer at 49.

On Novenber 2, 2009, Skanska and TWBTA filed a
stipulation to wthdraw Skanska’s jury demand. Def. Skanska’'s
Stipulation to Wthdraw Jury Demand. Quinn did not consent to
the wwthdrawal. Instead, Quinn filed its own jury denand the
sane day as the defendants’ stipulation, demanding a jury trial
“on all of the clains and causes of action asserted by it and
against it.” Pl.’s Demand for Jury Trial

Def endant s Skanska and TWBTA now nove to strike Quinn's
jury demand and to designate the action for trial by the Court.
For the reasons that follow, the Court wll grant Skanska’s

motion to strike Quinn’s jury demand. However, the Court wll



deny TWBTA's notion, as the Court finds that Quinn has a right to

a jury trial in asserting its clains agai nst TWBTA

Anal ysi s

A Overvi ew of Applicable Law

The Seventh Amendnent to the United States Constitution
guarantees the right to a jury trial in “[s]Juits at common | aw.”
U S. Const. anmend. VII. Federal Rule of Gvil Procedure 38
preserves the right to a jury trial where it is declared by the
Sevent h Amendnent or provided by federal statute. Fed. R G v.

P. 38(a). On any issue “triable of right by a jury,” a party may
demand a jury trial either in a pleading, or by filing and
serving the other parties with a witten denmand “no |ater than 14
days after the last pleading directed to the issue is served.”
Fed. R Cv. P. 38(b). |If a party does not specify the issues it
W shes to have tried by a jury, it is considered to have demanded
ajury trial “on all the issues so triable.” Fed. R GCv. P
38(c).

A party waives its right to a jury trial unless its
demand is properly served and filed. Fed. R Cv. P. 38(d).
However, not every party nust file an individual demand for a
jury trial. A party may rely on the jury demand of another to

the “extent of the issues enbraced by that demand.” Collins v.

Gov't of Virgin Islands, 366 F.2d 279, 284 (3d Cr. 1966). Thus,




if one party serves a proper jury demand, another party,
i ncludi ng an adverse party, is entitled to rely on that demand
where filing a simlar demand woul d be “superfluous.” [d. at
285. However, reliance by one party on the jury demand of
anot her “must be kept within proper |imts” and is not
appropriate where a jury trial is sought on distinct issues. See
id. at 286. Rule 38(d) recogni zes the possibility of reliance,
and provides that “a proper demand may be withdrawn only if the
parties consent.” Fed. R Cv. P. 38(d).

Finally, once a jury trial has been demanded pursuant
to Rule 38, the trial nust be by jury on all issues subject to
t he demand, unless: (1) the parties stipulate to a non-jury
trial; or (2) “the court, on notion or on its own, finds that on
sonme or all of those issues there is no federal right to a jury

trial.” Fed. R Cv. P. 39(a).

B. Skanska's Motion to Strike Quinn's Jury Denmand

Skanska argues that Quinn know ngly and intelligently
waived its right to a jury trial in the subcontracts.! By

demanding a jury trial, Skanska argues that it neither waived its

!Nei ther party contests the validity of the jury waiver
cl auses, and therefore the Court wll not address whether Quinn’s
wai ver was in fact knowing and intelligent. See Hydramar, Inc.
V. General Dynamics Corp., 1989 U.S. Dist. LEXIS 15784, at *5
(E.D. Pa. Dec. 29, 1989) (jury waiver nust be know ng and
intelligent).




own contractual rights to a bench trial, nor did its demand undo
Quinn's jury waiver. Therefore, as Quinn never had a right to a
jury trial, Skanska clains it needed only TWBTA's consent to
withdraw its demand pursuant to Rule 38(d).

Qui nn concedes that it initially had no right to a jury
trial. Pl.’s Oop’n to Def. Skanska's Mdt. at 3. However, Quinn
argues that once Skanska demanded a jury on “all issues so
triable,” Quinn was entitled to rely on the demand pursuant to

Collins v. Gov't of Virgin Islands, and the demand coul d not be

W t hdrawn wi thout Quinn’s consent.

The Court concludes that Quinn waived its right to a
jury trial against Skanska, and Skanska's subsequent demand did
not abrogate Quinn’s waiver. Qinn correctly relies on Collins
for the proposition that a party may legitimately rely on anot her
party’s jury demand. However, Quinn reads Collins for the
br oader proposition that once a jury demand is filed, all parties
have a right to rely on that demand and a jury trial nust be had
unless all parties consent to its wthdrawal.

The Court does not agree with Quinn's broad readi ng of
Collins. Instead, Collins presupposes that the relying party has
aright toa jury trial in the first place. Notably, none of the
parties in Collins had explicitly waived their rights to a jury
trial, as did Quinn in the present case. The Court in Collins

recogni zed that the governnment, the party which sought to rely on



its co-defendant’s jury demand, “had the right to ask for trial
by jury” and could have filed its own demand.? Collins, 366 F.2d
at 283. Moreover, in view of the overl appi ng i ssues between the
defendants, the Court determ ned that requiring the governnent to
file a separate demand woul d have been “superfl uous.” Id. at
285. The Court’s conclusion that the jury demand coul d not be
w t hdrawn w t hout the governnent’s consent was therefore based on
both the governnent’s independent right to a jury, and the
overl appi ng i ssues between the defendants. See id. at 283-85.
Having explicitly waived its right to a jury trial
Quinn was in a different position fromthe government in Collins,
whi ch could have filed its own denmand. Quinn could not have
filed a demand, and was not entitled to a jury by virtue of
reliance on Skanska's denand.
This analysis is not affected by any of the cases that
Quinn cites in support of its argunent. Quinn relies on Bro-Tech

Corp. v. Thermax, Inc., 2009 U S. Dist. LEXIS 23452 (E. D. Pa.

Mar. 19, 2009) for an instance where a defendant was required to
obtain the plaintiff's consent before withdrawing its own jury

demand. However, there was no question of waiver in Bro-Tech.

2The question before the Court was not whether a party may
al ways rely on another party’s jury demand. Instead, the
guestion was whether a party, who could have filed its own jury
demand but did not do so, had waived its right to a jury or
whether it was entitled to rely on a co-defendant’s demand. 1d.
at 283.



| nstead, the question before the Court was simlar to that in
Collins: whether a plaintiff, who did not exercise its right to a
jury by filing a demand, could rely on the defendant’s demand.
See id. at *5. Resolution of this question required the Court to
determ ne whether the parties’ issues were sufficiently related
so as to justify reliance. 1d. at *9. Bro-Tech does not support
the idea that a demand creates a right to rely where one does not
ot herwi se exist. The other cases Quinn cites on the issue
simlarly do not involve waiver, and are therefore inapposite.?
Moreover, the Court’s reading of Collins is consistent
wth the Federal Rules of G vil Procedure. Quinn relies on Rule
38(d) for the proposition that “a proper demand may be w t hdrawn
only if the parties consent.” Fed. R Cv. P. 38(d). However,
Rule 39 clarifies that Rule 38 is not a source of independent
rights, and reflects the possibility that a party may have no
pre-existing right to a jury trial. Specifically, Rule 39
instructs that following a proper demand, trial on all issues so
demanded nust be by jury unless the parties consent otherw se, or
the court, “on notion or on its own, finds that on sonme or all of

those issues there is no federal right to a jury trial.” Fed. R

3See, e.qg., Yates v. Dann, 223 F.2d 64 (3d Cir. 1955)
(addressing right of reliance in admralty context, where no
guestion of waiver at issue); Bowers v. City of Phil adel phia,
2008 2008 W. 5234357, at *6 (E.D. Pa. Dec. 12, 2008) (permtting
defendants to rely on plaintiff’s jury demand where defendants
“expressly ha[d] not waived their right to a jury trial.”).
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Cv. P. 39(a). Gven that Quinn had waived its right to a jury
trial, it had no pre-existing right to nake a demand, and
Skanska’' s denmand did not create one.

The Court’s conclusion is further supported by

decisions fromother circuits. In Kraner v. Banc of Anerica

Securities, LLC 355 F.3d 961 (7th Gr. 2004), the Court of

Appeal s for the Seventh Circuit rejected the plaintiff's argunent
that once the defendant denanded a jury trial, it could not

wi t hdraw that demand without the plaintiff's consent. The Court
interpreted the text of Rules 38 and 39 and concl uded:

[Plaintiff]'s reliance on Rule 38(d) for the
proposition that [defendant] could not w thdraw a
demand for a jury trial w thout her consent, is
m splaced. Rule 38, as is nade clear by its
caption, is concerned with jury trials of right
But [plaintiff] had no right to a jury trial
and there is no restraint in the text of Rule 39
on the ability of a party to withdraw its consent
to ajury trial that is not of right.

ld. at 968. See also Rachal v. Ingram Corp., 795 F.2d 1210, 1217

(5th GCr. 1986) (concluding that plaintiff could withdraw jury
demand wi t hout defendant's consent because "Rule 39(a) does not
create the right to a jury, but rather preserves a right

establ i shed by sonme other source"); Rockwood v. SKF USA, Inc.,

2009 U. S. Dist. LEXIS 113852 (D.N. H Dec. 3, 2009) (plaintiffs

who waived right to jury trial could not rely on defendant's jury



demand, and demand coul d be withdrawn without plaintiffs
consent).*

The Court concludes that Quinn has no right to a jury
agai nst Skanska. Quinn explicitly waived its jury right via
contract, and therefore could not have filed a demand. Further,
as Quinn had no independent right to a jury, Skanska's demand did
not abrogate Quinn’s waiver and permt it torely. It follows
t hat because Quinn could neither file a demand nor rely on
Skanska’s demand, Quinn’s own jury demand on Novenber 2, 2009,
was W thout effect. Accordingly, the Court will grant Skanska's

nmotion to strike as to Quinn’s clains agai nst Skanska.

C. TWBTA's Mbtion to Strike Quinn's Jury Denand

TWBTA has al so noved to strike Quinn’s jury demand as
to Quinn’s clains against it. Unlike Skanska, TWBTA is not a
party to the subcontracts whose waiver clause it seeks to

enforce. Therefore, the Court nust address whet her TWBTA, as a

“The Court does not find persuasive Quinn's attenpts to
di stingui sh these cases. Quinn argues that Kraner and Rachal
arose under a distinct analytical framework, as the parties’ jury
rights were limted by operation of the Seventh Anmendnent or
federal |aw, whereas Quinn’s jury right is limted by contract.
The Court finds no basis for such a distinction. Neither the
Federal Rules nor the cases interpreting them suggest that these
different contexts are of any relevance. See, e.q., Joseph Cat
Hol dings v. RCM Digesters, Inc., 2007 U S. Dist. LEXIS 25175
(D.N.J. Aug. 24, 2007) (applying same analysis to clainms for
whi ch there was no jury right by operation of |aw and clains for
which there was no jury right by operation of contract).

10



non-signatory to the subcontracts, is entitled to rely on the
jury wai ver clauses therein. Because the Court concl udes that
TWBTA cannot invoke the jury waiver, the Court wll| address
whether Quinn is entitled to rely on Skanska’s jury demand in
asserting its clains agai nst TWBTA. For the reasons that follow,
the Court concludes that Quinn is entitled to rely on Skanska’s

demand. Therefore, the Court will deny TWBTA s noti on.

1. TWBTA' s Reliance on the Jury Wi ver d auses

TWBTA argues that its status as a non-signatory to the
subcontracts is inapposite. Instead, the relevant inquiry
focuses on the subject matter of the jury waiver clauses.® As
Qinn s clains “arise[] out of and/or relate[] to” the
subcontract agreenents, TWBTA argues that they necessarily fal
within its subject matter and TWBTA should be entitled to invoke
the waiver. Simlarly, TWBTA argues that equitable estoppel
shoul d prevent Quinn from sinultaneously suing TWBTA for clains
arising fromthe subcontracts, and avoiding the jury waiver

cl auses therein.

SAl t hough TWBTA directs the Court to the “subject matter” of
the wai ver clause, this argunent enconpasses two distinct
theories. Sonme courts conducting a “subject matter” analysis
focus on the text and breadth of a waiver clause. Oher courts
apply an equitabl e estoppel analysis by exam ning the asserted
clainms and their relation to the contract containing the waiver.

11



For its part, Quinn argues that TWBTA, as a stranger to
t he subcontracts between Qui nn and Skanska, cannot invoke the
jury waiver clauses. Further, as TWBTA is in neither a
contractual nor an agency relationship with Skanska, this case
does not fall within any of the recognized exceptions that permt
a non-signatory to rely on the provisions of a contract.

The Court of Appeals for the Third G rcuit has
explicitly recognized the propriety of non-signatory enforcenent
of jury waivers in the context of an agency relationship. Thus,
where a corporation enters into a contract that contains a jury
wai ver clause, the corporation’s non-signatory directors or
officers may i nvoke the wai ver as agents of the corporation.

Tracinda Corp. v. DaimerChrysler AG 502 F.3d 212, 225 (3d Cr

2007) (hereinafter “Tracinda I1”). The guiding rationale
underlying this rule is that permtting non-signatory agents to
enforce jury waiver clauses prevents parties to a contract from
“circunvent[ing] the agreenents by nam ng individuals as

defendants instead of the entity.” 1d.

The Court concludes that Tracinda Il and the agency
rule it espouses are inapplicable to this case. Unlike in

Tracinda |1, the present case does not arise in the context of an

agency relationship. None of the parties argue that TWBTA act ed
as Skanska’'s agent, and therefore the requisite predicate for

applying the agency rule is |acking. Moreover, the policies

12



articulated in Tracinda Il do not favor TWBTA s enforcenent of

the waiver. As noted, Tracinda Il was concerned about the

potential dangers of allowing a party to avoid a jury waiver

clause with a corporation by suing its agents. Tracinda |1, 502

F.3d at 225. The sanme concern is not present in this case. The
Court has already concluded that Quinn waived its right to a jury
wi th Skanska, and the waiver remains in effect. Further, as
TWBTA is not in an agency relationship with Skanska, there is no
danger that Quinn will circunvent its jury waiver wth Skanska by
sui ng TWBTA.

Not wi t hst andi ng the absence of agency, TWBTA argues
that the subject matter of the jury waiver clause should govern
the inquiry. As noted, an inquiry into subject matter
enconpasses two different approaches. First, courts have focused
on the actual text and breadth of jury waiver clauses in
determ ni ng whet her non-signatories to a contract may enforce
them In this vein, TWBTA relies on the District Court decision

in Traci nda. In In re: DaimerChrysler AG Securities Litigation,

2003 U.S. Dist. LEXIS 21130 (D. Del. Nov. 19, 2003) (hereinafter
“Tracinda I”), the Court held that the text of a jury waiver
cl ause was broad enough to enconpass the plaintiff’s clains
agai nst non-signatory defendants, concl udi ng:
[ T] he plain | anguage of the Stockhol der Agreenent
supports [plaintiff]’s waiver of its right to a

jury trial. The waiver is broadly worded and
applies to any claimor any action “arising out of

13



or in connection with this Agreenent or the
transacti ons contenpl ated hereby” w thout
limtation as to whomthat action is brought
agai nst .

|d. at *6-7.

TWBTA al so refers to Ckura & Co. v. Careau G oup, 783

F. Supp. 482 (C.D. Cal. 1991), where the Court permtted a non-
signatory defendant to enforce a jury waiver in view of the broad
text of the waiver clause. Specifically, the plaintiff in Ckura
sued two corporate entities and several individuals for fraud
related to a financing agreenent. Although the plaintiff had
only entered into an agreenent containing a jury waiver wth one
of the corporate entities, the Court permtted the non-
contracting entity to enforce the jury wai ver against the
plaintiff. The Court reasoned that the waiver clause was broadly
worded, ® and the plaintiff's clains “relate[d] to the financing
agreenent itself.” 1d. at 489-90. Therefore, the non-signatory
entity was entitled to invoke the waiver. [d.

The Court acknow edges that the jury waiver clauses in
t he Qui nn- Skanska subcontracts are simlar in breadth to those in
Traci nda and kura. However, the cases that TWBTA cites in

support of this “linguistic” subject matter approach involved

®The Okura wai ver clause was al nost identical to the clause
in Tracinda. The parties in Okura waived their right as to “any
action, proceeding or counterclaimarising out of or relating to
this Agreenent or any of the Operative Agreenents or the actions
of the Lender in the enforcement thereof.” 1d. at 489.

14



additional factors that are not present here. |In Tracinda |, the
District Court concluded that agency and estoppel theories al so
permtted the non-signatory defendants to enforce the waiver
clause.” Simlarly, in Gkura, the Court concluded that an agency
relationship permtted the non-signatory defendants to enforce

t he wai ver clause as agents of the signatory corporation.?
Therefore, these cases did not turn purely on the breadth of the
wai ver cl auses.

Moreover, the Court is not convinced that a broad jury
wai ver clause, standing alone, is enough to permt a non-
signatory to enforce a waiver.® Because “the right of a jury
trial is fundanental, courts indul ge every reasonabl e presunption
agai nst waiver.” Collins, 366 F.2d at 279 (quoting Aetna

| nsurance Co. v. Kennedy, 301 U S. 389, 393 (1937)). A pure

i nguistic approach would significantly expand the inpact of jury

Mracinda I, 2003 U.S. Dist. at *6 (concluding that non-
signatory defendants were permtted to enforce waiver as agents
of corporation, and holding that allegations of joint m sconduct
meant Traci nda was equitably estopped from arguing wai ver applied
only to signatories).

8kura, 783 F. Supp. at 490 (concluding that non-signatory
def endants coul d i nvoke wai ver, as clains against them “derive[d]
fromtheir role as directors” of the signatory entity).

°The Court of Appeals for the Third Crcuit has declined to
express a view on this approach. In affirmng the decision in
Tracinda |, the Court of Appeals limted its holding to an agency
t heory, and therefore did not address whether, “as a linguistic
matter, the plain | anguage of the jury waiver is broad enough to
cover all clains ... without Iimtation as to whomthat action is
brought against.” Tracinda Il, 502 F.3d at 225 & n. 14.

15



wai ver clauses. As the case law indicates, jury waivers are
broadly worded and woul d support non-signatory enforcenent nore
often than not. \Wereas the agency exception creates a |limted
and predictable right of non-signatory enforcenent, a pure

i ngui stic approach woul d extend the inpact of waiver clauses
wi thout a clear and identifiable stopping point. The Court
concl udes that such an expansion would be in conflict with the
presunpti on agai nst waiver of this right.

Finally, the second approach under the “subject matter”
inquiry is equitable estoppel. Estoppel is frequently applied in
the context of arbitration agreenents, where non-signatories to
an agreenent seek to conpel arbitration. TWBTA refers the Court

to M5 Dealer Service Corp. v. Franklin, 177 F.3d 942 (11th G

1999), a principal case espousing the estoppel theory. In M
Dealer, the Court noted two circunstances that could give rise to
equi t abl e estoppel and thereby permt a non-signatory to conpel
arbitration. First, estoppel may apply when a signatory to the
witten agreenent “nmust rely on the terns of the witten
agreenent in asserting its clains against the nonsignatory.” 1d.
at 947 (citations omtted). Second, estoppel may apply when the
signatory to the contract asserts clains of “substantially

i nt erdependent and concerted m sconduct by both the nonsignatory

16



and one or nore of the signatories to the contract.” [d.
(citations omtted).?

Although several courts have expanded the doctrine of
equitable estoppel and have applied it in the context of jury
waiver clauses,!' there is reason to question that approach. The
Court of Appeals for the Third Circuit has recogni zed the
propriety of analogizing jury waiver clauses to arbitration
cl auses when deci ding on an issue of non-signatory enforcenent.

See Tracinda 11, 502 F.3d at 223 (approving application of agency

theory fromarbitration context). However, the Court of Appeals
warned that the analogy is inperfect, because there is a
presunption in favor of enforcing arbitration clauses and agai nst
enforcing jury waivers. |d. Where a principle drawn from an
arbitration case may have been the result of the underlying

presumption in favor of enforcing arbitration clauses, it may not

The Court concluded that both circunstances were
satisfied. The plaintiff’s clains “depend[ed] entirely upon her
contractual obligation.” Further, her clains against the
signatory and non-signatory arose out of fraud and conspiracy and
were therefore “based on the sane facts and [were] inherently
i nseparable.” 1d. at 948.

1See, e,qg., Tracinda I, 2003 U.S. Dist. LEXIS at *7
(“Tracinda has alleged that all Defendants acted in concert with
each other, and therefore ... Tracinda is equitably estopped from
arguing that the jury waiver applies to only certain defendants.”
(citing M5 Dealer, 177 F.3d at 947-48)); Perry v. Scruggs, 17
Fed. Appx. 81, 91 (4th Gr. 2001) (holding that “a person may not
simul taneously bring a claimunder a contract and repudiate a
jury waiver clause in the sanme contract”). On appeal in Tracinda
Il, the Court of Appeals did not express a view on the estoppel
theory. Tracinda Il, 502 F.3d at 225 & n. 14.
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be appropriate to analogize the case to jury waivers. 1d. And
i ndeed, courts applying equitable estoppel to arbitration
agreenents have explicitly relied on the presunption in favor of

arbitration. See M Dealer, 177 F.3d at 947 (noting that failure

to apply estoppel would thwart policy in favor of arbitration).
Nonetheless, the Court need not decide this issue here.
Assuming arguendo that a theory of equitable estoppel applies in
the context of jury waiver clauses, the Court concl udes that
Qui nn woul d not be estopped fromdisclaimng the waiver as to
TWBTA. Neither of the factors announced in M5 Deal er support
estoppel. Quinn need not rely, and indeed has not relied, on the
terms of its witten agreenent wth Skanska in asserting its
cl ai mrs agai nst TWBTA. Quinn’s negligent m srepresentation claim
is based on the drawi ngs, specifications and bulletins that TWBTA
provi ded, and TWBTA's representations in relation thereto.
Compl . 19 12-30. <Qinn’s clains focus on events and subm ssi ons
that occurred after the subcontracts were executed, and therefore
the first factor in M5 Dealer is not satisfied. Moreover, Qinn
has made no all egations of “substantially interdependent and
concerted m sconduct” by Skanska and TWBTA, and therefore the
second factor does not warrant applying estoppel. M Dealer, 177

F.3d at 947.
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In view of the foregoing, the Court concludes that
TWBTA, as a non-signatory to the Quinn-Skanska subcontracts, may

not invoke the jury waiver clauses contained therein.

2. Quinn’ s Reliance on Skanska's Denmand

Although TWBTA may not invoke the jury waiver clauses,
this does not necessarily mean that Quinn is entitled to a jury
trial against TWBTA. Quinn’s own jury demand was untimely, as
its demand was not filed until November 2, 2009, more than a year
after the last pleading was served.!? Therefore, unless Quinn was
entitled to rely on Skanska’s jury demand in pursuing its claims
against TWBTA, it has no right to a jury trial. As noted above,
a party may rely on another party’'s jury denmand to the “extent of
the i ssues enbraced by that demand.” Collins, 366 F.2d at 284.
However, reliance is not appropriate where the relying party
seeks a jury trial on distinct issues. See id. at 285-86. In
Collins, reliance was appropri ate where co-defendants were
charged with joint liability arising fromthe sanme injury. |d.
However, the parties in the present case dispute the degree of

overl ap between the issues.

12As noted above, a party may demand a jury either in a
pl eading, or by filing and serving the other parties with a
witten demand “no | ater than 14 days after the |ast pleading
directed to the issue is served.” Fed. R Cv. P. 38(b). The
| ast pleading that was directed to the issue of negligent
m srepresentati on was Qui nn’s anended answer on May 12, 2008.
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The defendants argue that the issues in question are
sufficiently distinct so as to preclude reliance. Specifically,
they argue that because Quinn has sued Skanska in contract and
TWBTA in tort, there is no common legal theory. The defendants
point out that the contract and tort claims raise distinct
questions, and therefore this case lacks overlapping issues and
does not fall under Collins. In contrast, Quinn argues that its
contract claims against Skanska are irrelevant to the inquiry.
Instead, the Court should focus on the overlap between Quinn’s
claim against TWBTA and Skanska’s cross-claim against TWBTA.
Because Quinn sued TWBTA for negligent misrepresentation, and
Skanska asserted a nearly identical negligent misrepresentation
cross-claim, Skanska’s jury demand embraces the same issues and
Collins supports reliance.

As an initial matter, the Court finds the defendants’
argunent to be unpersuasive. Although it is true that Quinn sued
Skanska in contract and TWBTA in tort, this fact is not rel evant
to the Collins inquiry. Under Collins, the focus is on the
“i ssues enbraced by [the] demand”, not the broader clains that
the plaintiff asserts in its conplaint against each defendant.

Mor eover, the issues enbraced by Skanska s denand are
nearly identical to the issues raised by Quinn s negligent
m srepresentation claim Quinn alleges that TWBTA breached the

appl i cabl e standard of care by supplying draw ngs and
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specifications that were represented as 90 or 100 percent
conplete, when in fact they were not. Conpl. {1 12-30; 110-116.
Simlarly, in Count VI of its anmended answer, Skanska asserts a
negligent m srepresentation cross-claimagai nst TWBTA with nearly
identical allegations. Skanska argues that TWBTA breached the
appl i cabl e standard of care by providing inconplete
speci fications and draw ngs, on which Skanska “and its
subcontractors” relied.®®

Gven the simlarity of Quinn's and Skanska' s negl i gent
m srepresentation clains, the Court concludes that Skanska’'s
demand “as to all issues so triable” necessarily enbraced the
i ssues raised by Quinn’s clainms against TWBTA, as resol ution of
this question would involve analysis of al nost identical
questions. As a result, requiring Quinn to file its own jury
demand woul d have been “superfluous.” Collins, 366 F.2d at 285.
The Court’s holding is consistent wwth case law related to this
i ssue, which has permtted reliance even in the context of issues
with a | esser degree of overlap than in the present case. See,

e.qg., Plechner v. Avins, 569 F.2d 1250, 1256 n.3 (3d Gr. 1977)

(intervenor permtted to rely on plaintiff’s jury demand where

BOn its face, Skanska's claimappears to enbrace Quinn's

claim alleging that the “Architect intended or knew ... that the
informati on contained in the draw ngs, specifications, addenda
and bulletins ... would be used and be the predicate upon which

Skanska and its subcontractors would conpute their price for
performance.” Def. Skanska’s Am Answer § 116 (enphasis added).
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intervenor’s conplaint “essentially the sane” as plaintiff’s, but

cont ai ned additional request for relief); Bro-Tech Corp. v.

Thermax, Inc., 2009 U.S. Dist. LEXIS 23452, at *13-15 (E. D. Pa.

Mar. 19, 2009) (plaintiff permtted to rely on defendant’s jury
demand, because theft of trade secrets and unfair conpetition
clainms had “logical relationship” and were “of fshoots of the sane
basi c controversy”).

Finally, the defendants advance an alternative theory.
The defendants argue that if the Court finds the issues embraced
by Skanska’s demand to be sufficiently similar so as to permit
reliance, then the estoppel theory discussed in Part I.C.1 must
also apply and permit TWBTA to invoke the jury waiver clauses.
In effect, the defendants argue that both the estoppel theory for
non-signatory enforcement and the Collins inquiry into reliance
focus on the degree of overlap between claims. Thus, if the
issues are sufficiently related under Collins, then by definition
they should also be similarly related under a theory of estoppel,
such that Quinn cannot avoid the jury waiver clause.

The Court disagrees with this argument, because it

finds the inquiries into estoppel and reliance to be distinct.

“But see Sound Video Unlimted, Inc. v. Video Shack Inc.,
700 F. Supp. 127, 144 (S.D.N. Y. 1988) (defendant not permtted to
rely on plaintiff’s jury demand where plaintiff’s conplaint
asserted fraud and breach of fiduciary duty, and defendants’
counterclaimasserted illegal wretapping, because counterclaim
rai sed new and distinct factual questions).
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As noted above, estoppel may permit a non-signatory to enforce a
jury waiver clause where: (1) the plaintiff must rely on the
terms of a written agreement in asserting its claims against a
non-signatory, or (2) where a signatory asserts claims of
interdependent and concerted misconduct by both a non-signatory
and a signatory. MS Dealer, 177 F.3d at 947. The first scenario
is not present in this case. Therefore, the Court's estoppel
inquiry focuses on the nature of the claims asserted against each
defendant. Under this analysis, Quinn’s contract claim against
Skanska and its tort claim against TWBTA are each relevant.
However, as the Court already concluded, these claims do not
raise “interdependent and concerted misconduct,” and estoppel
would not apply to permit TWBTA to enforce the jury waivers.

In contrast, the ingquiry under Collins is narrower, as
the Court focuses on “the issues embraced by [the] demand.”
Collins, 366 F.2d at 284. Because Quinn and Skanska have both
asserted nearly identical negligent misrepresentation claims
against TWBTA, Skanska’s jury demand embraces the issues arising
from each claim, and Collins is satisfied. Quinn’s separate
contract claim against Skanska does not enter into the analysis.
Therefore, it is consistent to conclude that estoppel does not

apply, and yet Quinn is entitled to rely on Skanska's demand.
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For the foregoing reasons, the Court holds that Quinn
was entitled to rely on Skanska’s jury demand in asserting its

cl ai ns agai nst TWBTA.

1. Concl usion

For the reasons stated herein, the Court wll grant
Skanska’'s notion to strike Quinn’s jury demand and will designate
this action for trial by the Court. However, the Court wll| deny
TWBTA' s notion to strike Quinn’s jury demand. The Court
additionally directs the defendants to inform the Court by letter
how they would like to proceed with respect to the remaining
cross—claims between Skanska and TWBTA, which have not been the
subject of this memorandum.

An appropriate Order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

QUI NN CONSTRUCTI QN, | NC. ) Cl VIL ACTI ON
. :

SKANSKA USA BUI LDI NG | NC., :
et al. : NO. 07-406

ORDER

AND NOW this 30th day of Novenber, 2010, upon

consi deration of the defendants Skanska USA Buil di ng, Inc.
("Skanska"), and Tod Wllians Billie Tsien Architects, LLP
("TWBTA")'s Motions to Strike the Jury Demand of Plaintiff Quinn
Construction, Inc. (Docket Nos. 193 & 198), the opposition,
reply, and supplenental briefing thereto, and after oral argunent
hel d on Cctober 25, 2010, IT IS HEREBY CRDERED THAT, for the
reasons stated in a nmenorandum of | aw bearing today's date:

1. Def endant Skanska's notion is GRANTED, and the
plaintiff's clains against Skanska shall be
designated for trial by the Court.

2. Def endant TWBTA's notion is DEN ED and the
plaintiff's clains agai nst TWBTA shal |l be

designated for trial by jury.



The defendants shall informthe Court by letter
how they would like to proceed with respect to the
out standi ng cross-cl ai nrs between Skanska and

TWBTA.

BY THE COURT:

/s/ Mary A. McLaughlin

MARY A. McLAUGHLI N, J.
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