IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUI PMENT FI NANCE, LLC, )
oo ) Civil Action
Plaintiff ) No. 09-cv-01964

VS. )

STEVEN M HUTCHI SON, and g
BLUE HORI ZON VEGETATI VE ]
RECYCLI NG & LAND CLEARI NG, | NC., )
Def endant s )
* * *

APPEARANCES:
ALAN C. GERSHENSON, ESQUI RE
On Behal f of Plaintiff

JAVES A. DOMNEY, |11, ESQUI RE
On Behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion for
Summary Judgnent filed by defendants Steven M Hutchi son and Bl ue
Hori zon Vegetative Recycling & Land Clearing, Inc. on January 13,
2010. The Answer of Equi prent Finance, LLC to Motion for Sunmary
Judgnent was filed by plaintiff on January 26, 2010. The nmatter
was briefed, and at the conclusion of oral argunment on April 21,
2010, | took the matter under advisenent. Hence this Opinion.

Def endants base their Mtion for Sunmary Judgnent on
two affirmati ve defenses: the statute of limtations and the
statute of frauds. Because defendants do not neet their initial

burden as nmovants for summary judgnent on these issues, and



because defendants failed to file the statenent of undi sputed
facts required by ny Rule 16 Status Conference Order, | deny

def endants’ Mdtion for Summary Judgnent.

JURI SDI CT1 ON

This action is before the court on diversity
jurisdiction. Plaintiff Equipment Finance LLCis a limted
l[iability conmpany which is a citizen of the Conmonweal t h of
Pennsyl vani a. Defendant Steven M Hutchinson is an individua
who is a citizen of the State of North Carolina. Defendant Bl ue
Hori zon Vegetative Recycling and Land Clearing, Inc., is a North
Carolina corporation. The anmount in controversy is in excess of
$75,000. See 28 U S.C. § 1332.

VENUE

Venue i s proper because the facts and circunstances
giving rise to the cause of action occurred in Lancaster County,
Pennsyl vania, which is in this judicial district. 28 U S.C
§ 1391.

STANDARD OF REVI EW

Summary judgnent is appropriate where there is no
genuine issue as to any material fact and the novant is entitled
to judgnment as a matter of law Fed.R Cv.P. 56(c)(2);

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247,

106 S. . 2505, 91 L.Ed.2d 202 (1986); Startzell v. City of

Phi | adel phia, 533 F.3d 183, 192 (3d Cr. 2008). The novant bears

the initial responsibility of informng the district court of the
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basis for its notion, and identifying those portions of the
record which it believes denonstrate the absence of a genuine
issue of material fact. Celotex, 477 U S. at 323; El v.

Sout heast ern Pennsyl vani a Transportation Authority, 479 F.3d 232,

237 (3d Gr. 2007).
The novant nust set forth the |legal elenents of its
theory and point to specific evidence which supports each

el enent. Conbustion Systens Services, Inc. v. Schuylkill Energy

Resources, Inc., 1994 U S. Dist. LEXIS 7133, *11 (E. D. Pa. May 18,

1994) (Huyett, S.J.); accord Board of Sapphire Bay Condom ni uns

West v. Sinpson, 2010 U . S.Dist. LEXIS 59817, *9-10 (D. V.I.

June 14, 2010) (Stengel, J.).
In addition, the novant nust provide specific
citations to the relevant portions of the record. E.g.,

Handeen v. Lemnire, 112 F. 3d 1339, 1345-1346 (8th Cr. 1997);

Lexion Medical, LLC v. Northgate Technol ogies, Inc.,

618 F. Supp.2d 896, 899 (N.D.1l11. 2009); Murray v. Edwards County

Sheriff's Departnent, 453 F. Supp.2d 1280, 1285 (D. Kan. 2006).

Where the novant does not bear the burden of persuasion
at trial, it may satisfy its burden of production by nerely
show ng that there is a |l ack of evidence to support the non-

movant’'s claim Celotex, 477 U.S. at 325; National State Bank v.

Federal Reserve Bank of New York, 979 F.2d 1579, 1582 (3d Gr.

1992) .



On the other hand, where the novant does bear the
burden of persuasion at trial, it nust nmeet a nore stringent
standard: it “nust show that it has produced enough evidence to
support the findings of fact necessary to win.” E, 479 F. 3d
at 237. Put another way, it is inappropriate to grant summary
judgnent in favor of a noving party who bears the burden of proof
at trial “unless a reasonable juror would be conpelled to find
its way on the facts needed to rule in its favor on the law”

Id. at 238; see National State Bank, 979 F.2d at 1582.

In ruling on a notion for summary judgnent, the court’s
role is not to scour the record for evidence not brought to the

court’s attention. E.q., Atlanta Gas Light Conmpany v. UG

Uilities, Inc., 463 F.3d 1201, 1209 n.11 (11th Cr. 2006);

Wal dridge v. Anerican Hoechst Corp., 24 F.3d 918, 920 (7th G

1994); G bson v. Express Scripts, Inc., 2004 U S . Dist. LEXIS

20069, at *2 n.1 (E D.Pa. Septenber 28, 2004) (Gardner, J.).

It is not the Court’s obligation to sift through the
record searching for a genuine issue of material fact. Rather,
it is the parties’ obligation to show the absence or existence of

such an issue. FedEx G ound Package System Inc. v. Applications

| nt ernati onal Corporation, 2008 U.S.Dist. LEXIS 107896, at *35

(WD. Pa. Septenber 12, 2008) (quoting Dunkin’ Donuts

| ncorporated v. Patel, 174 F. Supp.2d 202, 210 (D.N.J. 2001));

Warner v. Montgonery Township, 2002 U . S. Dist. LEXIS 13257, at *62




(E.D.Pa. July 22, 2002) (Kelly, RF., S.J.) (also quoting Dunkin

Donut s | ncor porated).

Dl SCUSS| ON

As noted above, defendants’ Mdtion for Summary Judgnent
is based on the statute of limtations and the statute of frauds.
Both the statute of Iimtations and the statute of frauds are
affirmati ve defenses. Fed.R Cv.P. 8(c)(1). Accordingly,
def endants bear the burden of persuasion on these issues at

trial. See Karpiel v. Ogg, Cordes, Murphy, & lgnelzi, LLP

297 Fed. Appx. 192, 193-194 (3d Cir. 2008); El, 479 F.3d at 237.
Thus, to obtain summary judgnent, defendants nust

produce enough evi dence that “a reasonable juror would be

conpelled to find [their] way on the facts needed to rule in

[their] favor on the law.” El, 479 F.3d at 238; see National

State Bank, 979 F.2d at 1582. | deny defendants’ Mbdtion for

Summary Judgnent because they have not satisfied this burden.
Def endants have not set forth the |legal elenents of

their theories, nor pointed to specific evidence which supports

each el enent, Conbustion Systens Services, Inc., supra, and

defendants provide only a scattered few specific citations to the
record. Wthout the benefit of the elenents of defendants’
affirmati ve defenses, it is difficult to determ ne which facts
are material. Utimtely, | conclude that defendants have not
produced enough evi dence to conpel a reasonable jury to find

their way on the facts needed to rule in their favor on the |aw.
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Statute of Limtations

Plaintiff’s Conplaint alleges breach of contract on a
prom ssory note attached as Exhibit A and breach of inplied
contract and unjust enrichnment on seventeen checks attached as
Exhibits B-R (O ains of breach of inplied contract and unjust
enrichment on an additional check, nunbered 4162, which was not
attached as an exhibit to the Conplaint, were w thdrawn at oral
argunent.)

Def endants argue that the Pennsylvania statute of
limtations bars plaintiff’s clains on the prom ssory note and
various checks.! Defendants contend that there is a four-year
statute of limtations on a witing.? Defendants also contend
that there is no genuine issue of material fact that this action
was not commenced within the statute of limtations for these
i tens.

Def endants further contend that there is no genui ne
issue of material fact that there was no prom se to pay or

acknow edgnent of indebtedness made within four years of

1 Def endant contends that the statute of Iimtations has expired on

the prom ssory note (Exhibit A attached to plaintiff’s Conplaint) and on nine
checks (Exhibits “B” through “J” attached to plaintiff’s Conplaint).

2 42 Pa.C. S. A. 8§ 5525(a)(7) provides in pertinent part:

(a) [T]he follow ng actions and proceedi hgs nmust be
conmenced within four years:

(7) An action upon a negotiabl e or nonnegotiabl e bond,
note or other simlar instrument in witing. \Where
such instrunent is payable upon demand, the tine

wi thin which an action on it nust be commenced shal

be conputed fromthe latter of either demand or any
payment of principal of or interest on the instrunent.
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July 2003 for the promssory note, and that there is no record of
any paynent for the checks.

Plaintiff contends that the statute of Iimtations on
the prom ssory note is twenty years because it is an instrunent
under seal .3 Moreover, plaintiff asserts that the checks were
part of a continuing contract.* However, defendants’ subni ssion
does not address plaintiff’s continuing contract argument.

Thus, because there are outstanding factual disputes
regardi ng the appropriate statute of limtations and di sputes
concerning material issues of fact regarding whether this was a
continuing contract, | conclude that it is inappropriate to grant
summary judgnent based upon defendant’s statute of limtations
def ense.

Mor eover, defendants cite pages 14-15, 22, and 41-42 of
t he deposition of Edward T. Martel, Jr., the Collections Manager
for plaintiff Equi prent Finance, LLC, in support of their
contention that there has been nothing done to toll the statute
of limtations.®> However, M. Martel’'s deposition indicates only
that there were no paynents received nor demands for paynent nmade

regarding these itens. It does not indicate that no promse to

3 See 42 Pa.C.S. A § 5529(b)(1).

4 See Plaintiff's Reply Per Order of Court to Defendants’

Suppl emrent al Menorandum of Law at pages 2-4.
5 See Notes of Testimony of the oral deposition of Edward T. Mart el

Jr., Cctober 28, 2009. The Martel deposition was attached as an exhibit to
def endants’ Mdtion for Sunmary Judgnent.
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pay or acknow edgnent of indebtedness was nade.® Thus, defendant
has not satisfied the burden of persuasion on its contention that
there was neither a prom se to pay nor an acknow edgnent of

i ndebt edness by defendant. See Karpiel, supra. Therefore, those

i ssues wll need to be addressed at trial.
Accordingly, | deny sumrary judgment concerning

defendant’s statute of limtati ons defense.

Statute of Frauds

Def endants argue that the statute of frauds bars
plaintiff’s inplied contract clains for various checks.’
Def endants contend that there is no genuine issue of materi al
fact that there are no witings for these itens. In support,
defendants cite pages 14-15 of the Martel Deposition. However,
the Martel deposition indicates only that there were no contracts
witten regarding these itens. It does not indicate that no
witings exist.

Moreover, plaintiff points to the checks thensel ves,
whi ch were attached as exhibits to its Conplaint, and the

financial records attached as exhibits to the deposition of

6 “A clear, distinct unequivocal acknow edgnment of a debt, as an

exi sting obligation, such as is consistent with a promse to pay, is
sufficient to toll the Statute of Limitations.” Huntington Finance Corp. v.
Newt own Artesian Water Conpany, 442 Pa. Super. 406, 410, 659 A 2d 1052, 1054
(Pa. Super. 1995).

! See Act of May 10, 1881, P.L. 17, 8§ 1, as anended, 33 P.S. § 5.
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def endant Steven M Hutchison as witings.® In addition, the
Promi ssory Note® in this case inplies that there may be

addi tional suns advanced by plaintiff to defendant pursuant to
that witing.

Finally, except for citing a section of the statute of
frauds, defendants have provided no authority for their
contention that plaintiff's clains are barred by the statute of
frauds.

Rule 7.1(c) of the Rules of Cvil Procedure of the
United States District Court for the Eastern District of
Pennsyl vania requires that a notion “shall be acconpanied by a
brief [or menorandum of |aw] containing a concise statenent of
the Il egal contentions and authorities relied upon in support of
the nmotion.” E D.Pa.RCv.P. 7.1(c). A notion may be denied
solely on the basis on the basis of insufficient briefing. See

Purcell v. Universal Bank, N A., 2003 U S.Dist. LEXIS 547

(E.D. Pa. Jan. 3, 2003).
In this district, all litigants are expected to address
substantive matters in a neani ngful manner
Ful |y devel oped | egal argunent, citation to | egal

authority, and discussion of the relevant facts
aid this Court in performng its duty, and

8 See Answer of Equi prment Finance, LLC to Mdtion for Summary

Judgnent at paragraph 8.

See also Notes of Testinmony of the oral deposition of Steven M
Hut chi son, October 20, 2009. The Hutchi son deposition was attached as an
exhibit to defendants’ Mdtion for Sunmary Judgnent.

9 Plaintiff’'s Conplaint, Exhibit A
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ultimately in serving the ends of justice. Any
brief in opposition or any other nmenorandum of | aw
that is |acking even a nodi cum of these el enents
is woefully insufficient and inexcusabl e.

Covenhaver v. Borough of Bernville, 2003 U.S.Dist. LEXIS 1315

(E.D. Pa. Jan. 9, 2003)(Rufe, J.).

Here, defendants’ nere citation of the statute of
frauds w thout any neani ngful discussion of its applicability and
wi thout citing other authority in support of its argunent is
i nsufficient under Local Rule 7.1(c).

Therefore, because there are witings fromwhich the
fact-finder at the non-jury trial of the within matter could
infer a prom se by defendants to repay plaintiff for nonies
advanced, and because defendant has provided no neani ngful |egal
argunment on the issue of the applicability of the statute of
frauds, | also deny summary judgnent concerning defendants’

statute of frauds defense.

St at enent _of Undi sputed Material Facts

In any event, | deny defendants’ Mdtion for Sumrary
Judgnent because defendants did not file the statenent of
undi sputed material facts required by ny Novenber 18, 2009
Rule 16 Status Conference Order, filed Novenmber 23, 2009
(Docunent 20).

My order directed any party filing a notion for sunmary
judgnent to file “a separate short concise statenent, in nunbered

par agr aphs, of the material facts about which the noving party
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contends there is no genuine dispute.” | further directed the
movant to “support each such material fact with specific
citations to the record, and, where practicable, [to] attach
copies of the relevant portions of the record.” M order further
provided that failure of the novant “to submt such a statenent
may constitute grounds for denial of the notion.”

These statenents “alert the court to precisely what
factual questions are in dispute and point the court to the
specific evidence in the record that supports a party’s position
on each of these questions. They are, in short, roadmaps, and
w thout themthe court should not have to proceed further....”
WAl dridge, 24 F.3d at 923.

Requiring a statenent of undisputed naterial facts is
consistent wth Federal Rule of Civil Procedure 56 which, as
noted above, requires the novant to show that there are no
genui ne issues of material fact. |Indeed, several district courts
within the Third Crcuit inpose such a requirenent by |oca

rule.® Oher district courts across the country do so as well .

10 See Rule 56.1 of the Rules of Court for the United States District
Court for the Mddle District of Pennsylvania; Rule 56.B of the Local Rul es of
the United States District Court for the Western District of Pennsylvania;
Rul e 56.1(a) of the Local Civil Rules for the United States District Court for
the District of New Jersey; Rule 56.1(a)(1l) of the Local Rules of Givil
Procedure of the District Court of the Virgin Islands of the United States.

1 See, e.g., Rule 56.1 of the Local Rules of the United States
District Courts for the Southern and Eastern Districts of New York; Rule 56-1
of the Local Civil Rules for the United States District Court for the Central
District of California; Rule 56.1(a) of the Local Rules of the United States
District Court for the Northern District of Illinois.
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In addition, Federal Rule of Civil Procedure 83(b)
provi des:

A judge may regul ate practice in any nmanner
consistent wwth federal |aw, rules adopted under
28 U.S. C. 88 2072 and 2075, and the district’s

| ocal rules. No sanction or other disadvantage
may be inposed for nonconpliance with any

requi renent not in federal |aw, federal rules, or
the local rules unless the alleged violator has
been furnished in the particular case with actual
notice of the requirenent.

Def endants had notice of ny requirenent that they file
a statement of undisputed material facts, and of the possible
consequences of failing to do so. Nevertheless, defendants did

not conply with the requirenent.! Therefore, | also deny

12 On March 18, 2010 the parties, through counsel, jointly filed
Agreed Upon Findings of Fact and Concl usi ons of Law (Docunent 28) as directed
by my Non-Jury Trial Attachment Order dated January 8, 2010 and filed
January 11, 2010 (Docunent 23). The attachnent order required the parties to
“submit to the court at least thirty days before conmencenment of trial, one
conpl ete set of agreed-upon findings of fact and conclusions of law.” This
was a separate requirement fromthe directive in ny Novenmber 18, 2009 Rule 16
Status Conference Order to submit a statenent of undisputed material facts
“about which the noving party contends there is no genuine dispute.”

The attachment order directing subm ssion of agreed-upon findings
of fact and conclusions of law did not require counsel to support their agreed
findings and conclusions with citations to the record, and counsel did not do
so. This is in contrast to the status conference order directing any party
filing a notion for sunmary judgnent to support each material fact about which
the noving party contends there is no genuine dispute “with specific citations
to the record, and, where practicable, [to] attach copies of the rel evant
portions of the record.”

The agreed-upon findi ngs and concl usi ons serve a separate and
di fferent purpose than the statement of undisputed material facts. The agreed
findi ngs and concl usi ons enable the judge to narrow the scope of the non-jury
trial and aid the judge in articulating witten findings of fact and
concl usions of law as required by Federal Rule of Civil Procedure 52(a)(1).

My Rule 16 Status Conference Order requires the party noving for
summary judgnment in both jury and non-jury trials to file and serve a
statement of undi sputed material facts about which the nmoving party contends
there is no genuine dispute. It also requires any party opposing a notion for
summary judgnment to file and serve a statenent of the material facts about
whi ch the opposing party contends there is a genuine dispute (also with

(Footnote 12 continued):
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def endants’ Modtion for Summary Judgnent because defendants did

not file a statenent of undi sputed material facts.

CONCLUSI ON

Because defendants failed to nmeet their burden of
per suasi on as novants for sumary judgnent based on the
affirmati ve defenses of the statute of limtations and the
statute of frauds, and because defendants failed to file the
statenent of undisputed facts with specific citations to the
rel evant portions of the record as required by ny Rule 16 Status

Conference Order, | deny defendants’ Motion for Summary Judgnent.

(Continuation of footnote 12):

specific citations to the record). Consideration of both these documents and
the cited portions of the record enables the court to nore correctly determ ne
whet her there are or are not genuine disputes of material facts rendering
summary judgnent inappropriate or appropriate.

By not providing a statement of undisputed material facts with
record citations, defendants render nore difficult the court’s job of
determ ni ng precisely what factual questions are or are not in dispute. Also,
def endants have not pointed the court to specific evidence in the record which
supports their position concerning those questions. In the words of the
Circuit Court of Appeals in Waldridge, supra, “w thout themthe court should
not have to proceed further”.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUI PMENT FI NANCE, LLC,
GCvil Action
Pl aintiff No. 09-cv-01964
VS.

STEVEN M HUTCHI SON, and
BLUE HORI ZON VEGETATI VE
RECYCLI NG & LAND CLEARI NG, | NC. ,

N N N N N N N N

Def endant s

ORDER
NOW this 24" day of Septenber, 2010, upon

consi deration of the foll ow ng docunents:

(1) Mdtion for Sunmary Judgnment and Menorandum of
Law on Behal f of Defendants’ Mbdtion for
Summary Judgnent, which notion and nmenorandum
were filed January 13, 2010;

(2) Answer of Equi prent Finance, LLC to Mtion
for Summary Judgment and Menorandum of Law in
Qpposition to Defendants’ Mdtion for Sumrary
Judgnent, which response and nmenorandum wer e
filed January 26, 2010;

(3) Defendants’ Supplenental Menorandum of Law
Per the Order of Court, which nmenorandum was
filed May 7, 2010;

(4) Plaintiff’s Reply Per Oder of Court to
Def endants’ Suppl enental Menorandum of Law,
which reply was filed May 21, 2010; and

(5) Agreed Upon Findings of Fact and Concl usi ons
of Law filed March 18, 2010;

after oral argunment held April 21, 2010, and for the reasons

expressed in the acconpanyi ng Opi ni on,



| T IS ORDERED t hat defendants’ Mdtion for Summary

Judgnent is deni ed.

BY THE COURT:

[ s/ James Knol | Gardner

Janes Knol |l Gardner
United States District Judge
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