IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI OLET CURRY, as the Persona
Representative of the Estate
of M CHAEL CURRY, Deceased
Consol i dat ed Under

Plaintiff, : MDL DOCKET NO 875
V. : Givil Action
: No. 09- 65685

AVERI CAN STANDARD,
et al.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 18, 2010

Before the Court is the report and recommendati on (“R&R’)
i ssued by Magistrate Judge David R Strawbri dge, and joined by
Magi strate Judges Elizabeth T. Hey and Judge M Faith Angel
(“the Panel”), and defendant Buffal o Punp, Inc.’ s objections
thereto. The Panel recomrends that the Court deny Buffal o Punp,
Inc.”s motion for summary judgnent.! Federal jurisdiction in
this case is based on diversity of citizenship under 28 U S.C. 8§

1332. The issue before the Court is product identification.

! This case was referred by Order of the Presiding Judge of

MDL- 875 to a panel of three nmagi strate judges pursuant to MDL-875
summary judgnment procedures regarding i ssues of causation
(product identification), successor liability and settled issues
of state law. (See MDL-875 summary judgnent procedures,
avai |l abl e at www. paed. uscourts. gov/ ndl 1875y. asp; see also doc. ).
In the instant case, the R&R was filed after all parties were

af forded an opportunity to brief all relevant summary judgnent

i ssues and lengthy argunent in front of the Panel.
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BACKGROUND

M chael Curry was di agnosed with nesothelioma in July 2008,
and filed this personal injury action in the Suprene Court of the
State of New York on Cctober 8, 2008 all egi ng exposure to
asbestos while enployed on the USS Kitty Hawk (“Kitty Hawk”) from
1963-1965. (Pl.’s Mot. Summ J., doc. no. 31, at 1,2). The
matter was renoved to the United States District Court for the
Sout hern District of New York and subsequently transferred to the
Eastern District of Pennsylvania as part of MDL 875 in April of
2009. M. Curry passed away on Decenber 14, 2009, and Viol et
Curry was substituted as the naned representative of his estate.
(PI.”s Motion to Anmend Conpl., doc. no. 37, at 1).

M. Curry began serving aboard the Kitty Hawk as a “fireman
apprentice, boiler man striker” in January 1963. (Curry
Di scovery Dep. Vol 1, doc. no. 32, at 44:9-21). M. Curry was
assigned to the “four main machi ne roonf (“MVR4”) where his
responsi bilities included standing watch, cleaning, taking
readi ngs fromcertain machinery, performng basic repairs on
val ves, and nmai ntai ning and operating punps. 1d. at 45-48; 51-
54. In January 1965, he becane a boiler man third class and was
given the additional responsibility of training others to repair
the equi pnent. 1d. at 47-48:1-5.

Plaintiff’s naval vessel expert, Arnold More, a retired

Navy Captain, reported that three Buffal o punps were in MVR4 of



the Kitty Hawk; one “auxiliary machi nery cooling water punp, one
mechani cal cooling salt water circulating punp and one energency
di esel salt water booster punp.” (Arnold More Expert Report,
doc. no. 32, at 10)(“Moore Report”). He further reported that
i nformation provided by Buffalo Punps, Inc. (“Buffalo”) confirm
that these three punps were manufactured for the Kitty Hawk.
(ILd.) The punps were manufactured using asbestos to seal the
wat er end punp shaft, and asbestos was al so used in the punp’s
gaskets. (lLd.)

Buf fal o noved for summary judgnment, arguing that M. Curry
did not identify the nane Buffalo in any of his depositions, and
di d not discuss working on any of the three punps that Buffalo
provided to the Kitty Hawk. (Def.’s Mdtion for Summ J., doc.
no. 24, at 3). The Panel issued a Report and Recommendati on on
June 21, 2010, denying Buffalo’s notion for summary judgnent.

Buffal o rai ses four objections to the Panel’s R&R.  First,
Buf fal o argues that the Panel m stakenly asserted that a
reasonable jury could determ ne that the fourth feed punp M.
Curry identified working on could have been a Buffal o punp.
(Buffalo Objects., doc. no. 56 at 1). Second, Buffalo argues
that M. Curry’s testinony that nost punps were replaced on the
Kitty Hawk is over-general, speculation, and insufficient to
create an issue of fact. (l1d.) Third, there is no evidence that

M. Curry worked with an original Buffalo punp. (ld.) Finally,



Buffalo argues that it is not liable for asbestos-containing
insul ation or replacenent parts that it did not manufacture or
distribute. (1d.)

For the reasons set forth fully below, the court sustains
Buffalo’s first objection in part, overrules Buffalo s renmaining
obj ections, and adopts the Panel’s R&R denying Buffal o’ s notion

for summary judgnent.

1. LEGAL STANDARD

Pursuant to 28 U S.C. § 636(b)(1)(C), “a judge of the Court
shal |l make a de novo determ nation of those portions of the
report or specific proposed findings or recomrendations to which
objection is nmade. A judge of the Court nmay accept, reject, or
nodi fy, in whole or in part, the findings or recomendati ons nade
by the magistrate judge.” 1d.

When eval uating a notion for summary judgnent, Federal Rule
of Givil Procedure 56 provides that the Court nust grant judgnent
in favor of the noving party when “the pl eadi ngs, the discovery
and disclosure materials on file, and any affidavits show t hat
there is no genuine issue as to any material fact . . . .” Fed.
R CGv. P. 56(c)(2). Afact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is



sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-249. “In considering the evidence the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. SEPTA, 479 F.3d 232, 238 (3d Gir. 2007).

Al t hough the initial burden is on the summary judgnent
movant to show the absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by showi ng -
that is, pointing out to the district court — that there is an
absence of evidence to support the nonnoving party’ s case when
t he nonnoving party bears the ultimte burden of proof.”

Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d

Cir. 2004) (quoting Singletary v. Pa. Dep't of Corr., 266 F.3d

186, 192 n.2 (3d Cr. 2001)). Once the noving party has thus

di scharged its burden the nonnoving party “may not rely nerely on
allegations or denials in its own pleading;, rather, its response

must — by affidavits or as otherw se provided in [Rule 56] — set

out specific facts show ng a genuine issue for trial.” Fed. R

Gv. P. 56(e)(2).

I11. DI SCUSSI ON

To establish proxi mate cause for an asbestos injury under



New York law,? a plaintiff nust denbnstrate that he was exposed
to the defendant’s product and that it is nore likely than not
that the exposure was a substantial factor in causing his injury.

See Johnson v. Celotex Corp., 899 F.2d 1281, 1285-86 (2d G

1990). Jurors are instructed that an act or omssion is a
“substantial factor . . . if it had such an effect in producing
the [injury] that reasonable nmen or wonen would regard it as a

cause of the [injury].” Rubin v. Pecoraro, 141 A D.2d 525, 527

(N.Y. App. Div. 1988). A particular defendant’s product need not
be the sole cause of injury. However, a plaintiff “nust produce
evi dence identifying each [defendant]’s product as being a factor
in his injury.” Johnson, 899 F.2d at 1286.

As set forth fully below, Plaintiff has raised a genuine
i ssue as to whether punps manufactured by Buffalo were a
substantial factor in M. Curry’s exposure to asbestos and
subsequent nesot helioma di agnosis. Each of Buffal o’s objections
to the Magi strate Judges’ report and reconmendation wll be

addressed in turn.

A The Panel M stakenly Concluded that One of the Four
Feed Punps M. Curry ldentified Could have been
Manuf actured by Buffalo

2 The Panel engaged in a choice-of -l aw anal ysis and
determ ned that New York |aw, rather than maritinme |aw, applies.
Buf falo did not object to the application of New York law to the
i ssue of causati on.



1. Buffalo’s Qbjection is Sustained to the Extent
that Buffalo did not Manufacture one of the Four
Mai n Feed Punps in MVR4

Buffal o objects to the Panel’s determ nation that, even
t hough M. Curry did not specifically identify working on a
Buf fal o punp, one of the four main feed punps he discussed could
potentially be a Buffal o punp.

M. Curry did not identify Buffalo as the manufacturer of
t he punps he worked on. (R & R doc. no. 53, at 6). However,
Arnold Moore’s expert report identified three electric notor-
driven Buffal o punps that were manufactured for the Kitty Hawk,
and that these punps contained asbestos sealing and gaskets.
(Moore Report, doc. no. 56, at 10). The Buffal o punps on board
the MVR4 included an auxiliary machi nery cooling water punp,
mechani cal cooling salt water circulating punp and ener gency
di esel salt water booster punp.

M. Curry specifically identified working on the four main
feed punps that fed water to the boilers in MVR4. (Curry
Discovery Dep. Vol I, doc. no. 25, at 71:20-72:5). It appears
that the Panel m stakenly equated the feed punps that M. Curry
di scussed with the electric punps manufactured by Buffalo. M.
Curry identified Ingersoll-Rand as the manufacturer of three of
the four feed punps. (Curry Discovery Dep. Vol |, doc. no. 25,
at 72:4-5). The Panel concluded that, “viewing the evidence in a
light nost favorable to Plaintiff, we conclude that a reasonabl e

juror could find that the fourth, electric notor driven punp that
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M. Curry described was one of Defendant [Buffalo]’s products.”
(R & R doc. no. 53, at 7).

Def endant objects to this finding on the basis that Arnold
Moore’s expert report specifically identifies the manufacturers
of the four main feed punps. The report states that, “Three
| ngersol | -Rand main feed punps driven by Carrier steamturbines
were installed in each MVR on KITTY HAWK” and that “Allis-
Chalners is identified as the manufacturer of one main feed
booster punp driven by a Wiiton steamturbine in each M\R . ”
(Moore Report, doc. no. 56, at 8, 11). Therefore, it appears
that Buffalo is not the manufacturer of any of the four main feed
punps to which M. Curry specifically referred.

Accordingly, Defendant’s first objection is sustained on
t hose grounds.

2. Buffalo Punp’s Objection is Overruled to the

Extent that M. Curry’s Testinony Regardi ng Punp
Mai nt enance Inplicates Buffal o Punps

This Court’s review of the Panel’s R&R is de novo, and the
Court is free to “accept, reject, or nodify, in whole or in part,
the findings or recoomendati ons nade by the magistrate judge.”

28 U S.C 8 636(b)(1)(C. This Court finds that there renmains a
genui ne issue of material fact as to whether M. Curry was
exposed to Buffal o punps, and that, when viewed in a |ight nost
favorable to the plaintiff, M. Curry’s testinony regardi ng punps
could fairly be read to inplicate Buffal o products.

During oral argunent, defense counsel stated that “the types
8



of punps identified [by M. Curry] were feed punps, fuel punps,
bi |l ge punps, |ube oil punps, feed water punps and fuel service
punps.” (Oral Arg. Trans., doc. no. 48, at 71:6-8). Buffalo
contends that the three types of Buffalo punps do not fit into
any of these categories, and that, while M. Curry was able to
identify the types and brands of many punps, “None of the nanes
were Buffalo, none of the types of punps even overlap.” (lLd. at
73:3). However, defense counsel later states that, “I do believe
[ M. Curry] described punps of that [water circulating] type, but
he did not describe the punps manufactured by Buffalo.” (lLd. at
82:6).

Wiile it can be established that Buffalo did not manufacture
the four main feed water punps on the Kitty Hawk, there renmains a
genui ne issue of material fact as to whether M. Curry’s
testinony regardi ng general “punps” and “auxiliary equi pnent”
inplicates the Buffal o punps described in the More' s expert
report. Wen asked about the regular repair work he conducted,
M. Curry testified that “ny regular repair duties would be the
mai nt enance of the burners, the different punps we had, the
auxi liary equi prment and inspections we would do. W had four
feed punps.” (Curry Discovery Dep. Vol I, doc. no. 25, at 71:20-
72:5). Wien viewed in a light nost favorable to the Plaintiff in
this case, the issue is not ripe for summary judgnent, as there
remai ns a genuine issue of material fact as to whether M. Curry

wor ked on the Buffalo punps |ocated in MVR4.
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B. M. Curry’ s Testinony Regarding the 1964 Over haul of
the Kitty Hawk is Insufficient to Raise a Genuine |Issue
of Material Fact as to whether M. Curry was Exposed to
Original Asbest os- Cont ai ni ng Buffal o Punps

Def endant takes issue with the Panel’s finding that the
“conpl ete overhaul” of the Kitty Hawk from Septenber 1964 until
March 1965 rai ses a genuine issue of nmaterial fact as to whether
he coul d have been exposed to the initial dismantling of Buffalo
punps. (Curry Video Dep., doc. no. 31 at 29:3-9). Defendant
argues that M. Curry does not identify the nanme “Buffal 0” and
that M. Curry’s testinony that “everything” in MVR4 was torn
apart is “generic” and insufficient to raise a genuine issue of
material fact. (ld.; Def.’s Objects., doc. no. 56 at 4).

This Court accepts the Panel’s view that the 1964 over haul
of the Kitty Hawk rai ses a genuine issue of material fact as to
whet her M. Curry was exposed to original asbestos-containing
Buffalo punp material. During the overhaul, the Kitty Hawk was
docked in the Puget Sound Naval Shipyard, roughly 1,000 workers
boarded the ship, and work was done on “every aspect of the
ship.” (Curry Video Dep., doc. no. 31 at 29:3-9). M. Curry
testified that he was exposed to asbestos during this tine
because “they had everything tore apart. Had our punps tore
apart. Had our valves apart.” (ld. at 30). M. Curry lived on
the ship during this tinme. (l1d. at 29:24).

Regardi ng the generality of M. Curry’'s testinony, the

foll owi ng colloqy between defense counsel and the Hon. Elizabeth
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T. Hey is informative:

MR. BRADLEY: | know he said everything in the engi ne room

was worked on but | believe that’s a generalized

statenent that when specifically asked about punps, he

told the person —

JUDGE HEY: Well, | nmean, saying that everything got torn

down doesn’t have to be a generalized statenent. That

could be a specific statenent, yes. Every piece of

equi prment in this room during this overhaul was torn

down, scraped off, and cl eaned up. (Oral Arg. Trans.,

doc. no. 48, at 74:16-75:1).

This Court agrees wth the Panel that, particularly in an
overhaul situation, testinony that “everything” was torn apart is
not necessary general, and is sufficient to raise a genuine issue
of material fact. There is evidence on record show ng that the
1964 overhaul of the Kitty Hawk was conplete, that there were
thirty workers in MVR4 al one, that punps were torn apart, and
that M. Curry lived on the Kitty Hawk for a year while this
occurred. The expert testinony of Arnold Mdore, uncontroverted
by defendant, indicates that three of the punps in MVRA were
manuf actured by Buffal o, and contained asbestos in their original
design. Taken as a whole, plaintiff has raised a genuine issue
of material fact as to whether M. Curry was exposed to asbestos
as a result of the presence of Buffalo punps in MVR4.

Accordingly, Buffalo’s second objection is overrul ed.

C. There is no Evidence that M. Curry Worked with or
Around Original Asbestos-Containing Buffalo Punps

The Panel found that the 1964 overhaul raised a genui ne
11



issue of material fact regarding exposure to original Buffalo

punps. Defendant’s Objections attack only the generality of M.

Curry’s testinmony on this issue, which was addressed above.
Accordingly, Buffalo’s fourth objection is overrul ed.

D. Buffalo is not Liable for Asbestos-containing Products
Affixed to its Products After Sale

Finally, Buffalo argues that it did not manufacture the
asbest os-contai ni ng products at issue, and cannot be held |iable
for replacenent or conponent parts that it did not manufacture or
supply. The Panel did not find it necessary to reach the nerits
of Buffalo’s argunent regardi ng replacenent or conponent parts.
The Panel correctly concluded that even if Buffal o cannot be held
accountable for the addition of asbestos insulation to its
products, the record indicates that M. Curry coul d have been
exposed to original Buffalo punps, which included asbestos
seal i ng and gaskets.

Additionally, the Panel correctly determ ned that Buffalo’s
liability as a “bare netal” supplier is outside the scope of this
Court’s referral order, which is [imted to issues of causation.
Buffalo’s argunment is essentially that it had no duty to warn of
t he dangers of asbestos that it neither manufactured nor
installed, which is a separate issue from causation, and one on
whi ch courts have reached divergent results. See, e.q.

Berkowitz v. AC &S, Inc., 288 A D 2d 148, 148 (N. Y. App. D v.

2001) (findi ng that defendant may have had a “duty to warn
12



concerning the dangers of asbestos that it neither manufactured

or installed on its punps”). But see, Rastelli v. Goodyear Tire

& Rubber Co., 79 N Y.2d 289, 297-98 (1992) (holding that there is

no duty to warn when a manufacturer “produces a sound product
which is conpatible for use with a defective product”).

Therefore, this Court wll not address Buffal o’s argunent
that it had no duty to warn for defective products used in
conjunction with its omm. As the MDL transferee court, and as a
matter of efficient judicial admnistration, this Court is
reluctant to predict the outconme of this unsettled issue, the
merits of which have not been adjudicated by the New York Court
of Appeals. Therefore, the nerits of the “bare netal defense”
raised by Buffalo is best left for determnation in the
transferor court, the Southern District of New York, which has
nore experience and famliarity with the application of New York
state substantive law. This ground for summary judgnent w il be
denied without prejudice with leave to refile in the Southern
District of New York after remand.

Accordingly, Buffalo’s fourth objection is overruled, with

leave to refile in the transferor court after remand.

V. CONCLUSI ON
Buffalo’'s first objection is sustained to the extent that
Buf fal o did not manufacture any of the four main feed punps M.

Curry testified about. However, this Court finds that there
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remai ns a genuine issue of material fact on the issue of M.
Curry’ s exposure to punps manufactured by Buffalo. Buffalo's
remai ni ng three objections are overruled. Therefore, the Court
adopts the Panel’s R&R denying summary judgnent as to Plaintiff’s
cl ai rs agai nst Buffal o Punps, Inc.

An appropriate order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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VI OLET CURRY, as the Persona
Representative of the Estate
of M CHAEL CURRY, Deceased
Consol i dat ed Under

Plaintiff, : MDL DOCKET NO 875
V. ; Cvil Action
: No. 09- 65685

AVERI CAN STANDARD,
et al .,

Def endant s.
ORDER

AND NOW this 19th day of August 2010 it is hereby ORDERED
t hat Defendant Buffalo Punps Inc.’s first objection to the
Magi strate Judges’ Report and Recomendation (doc. no. 56) is
SUSTAI NED.

It is further ordered that the remaining three objections to
t he Magi strate Judges’ Report and Recommendati on (doc. no. 56)
are OVERRULED.

It is ORDERED that the Magistrate Judges’ Report and
Recommrendati on (doc. no. 53) is ADOPTED in part and Def endant
Buffalo Punp Inc.’s Mdtion for Summary Judgnent (doc. no. 24) ,

filed on January 22, 2010, is DEN ED

AND I T I'S SO ORDERED

s/ Eduardo C. Robr eno

EDUARDO C. ROBRENO, J.



