IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLENN W LLI AM BERGER,

Pl aintiff, E CIVIL ACTI ON
Vs, E No. 09- cv- 2235
BUCKS COUNTY COWM SSI ONERS OFFI CE,
et al.,
Def endant s.
MEMORANDUM AND ORDER
Joyner, J. June 21, 2010

Before the Court is Defendants Doyl estown Township Police
Department and O ficer WIlliam Mkriski’s Mdtion to D sm ss
Amended Conpl aint (Doc. No. 57), and responses thereto (Doc. Nos.
61, 62). For the reasons set forth in this Menorandum the Court

grants Defendants’ Moti on.

| . BACKGROUND'

On March 18, 2008, Al ana Annuzi ata was having a dispute with
her cousin. The police were called and Annuziata fled to
Plaintiff’s home. Police proceeded to Plaintiff’s hone, at which

time Plaintiff was taken into custody for violating a Protection

YInline with a Fed. R Gv. P 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (interna
citations omitted).




from Abuse Order (“PFA’) which prohibited Plaintiff from contact
Wi th Annuziata. Annuziata was not arrested. Plaintiff pled
guilty to all charges arising fromhis March 18, 2008 arrest.

On June 28, 2008, Annuziata again arrived at Plaintiff’s
resi dence unannounced. Police were again dispatched to
Plaintiff’s home where he was again arrested. Annuziata was not
arrested. Plaintiff ultimtely pled guilty to two charges which
arose fromhis arrest on June 28, 2008.

Plaintiff filed a pro se Conplaint on June 8, 2009.
Plaintiff alleges that the Doyl estown Police Departnent failed to
adequately train officers about PFAs, that the police officers
gave preferential treatnent to Annuzi ata, that he was fal sely
arrested on March 18, 2008, and that the Doyl estown Police
Departnent wongfully failed to discipline Oficer Mkriski, the
arresting officer on March 18, 2008. Because Plaintiff is pro
se, we will read his Conplaint broadly. The Court wll read
Plaintiff’s Anmended Conpl aint as alleging Fourth and Fourteenth
Amendnment clains under 28 U.S.C. Section 1983 for false arrest,
fal se inprisonnent, failure to arrest another, failure to train,

and state created danger.

1. STANDARD OF REVI EW

Under Federal Rule of Civil Procedure 12(b)(6), a conplaint

shoul d be dismssed if the plaintiff has failed to state a claim



on which relief can be granted. 1In evaluating a notion to
dismss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283 (1986); Phillips v. County of Allegheny, 515

F.3d 224, 233 (3d Gr. 2008). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007). Merely pleading facts consistent with liability is
not sufficient; the plaintiff nust plead facts which permt the
court to nmake a reasonable inference that defendant is |iable.

Twonbly, 550 U.S. at 570.

I[11. Discussion

To make out a clai munder Section 1983, Plaintiff nust show

that a person acting under color of state |aw deprived himof a

federal right. Goman v. Township of Mnal apan, 47 F.3d 628, 633
(3d Gr. 1995). An officer who is carrying out his official
duties is acting under the color of state |aw for purposes of

Section 1983. Mnroe v. Pape, 365 U S. 167 (1961).

Additionally, the Supreme Court has held that “mnunicipalities and
ot her | ocal governnental bodies are ‘persons’ within the nmeaning

of § 1983.”" Board of County Comm ssioners of Bryan County V.




Brown, 520 U. S. 397 (1997). Accordingly, we nust address whether
the conduct of O ficer Mkriski and/or the Doyl estown Police

Departnent deprived Plaintiff of a federal right.

A.  dains Against the Doyl estown Police Departnent

The Court nust dismss all clainms against the Doyl est own
Police Departnment. Police departnents cannot be sued under
Section 1983 because they are nerely an adm nistrative arm of the
a local municipality and not a separate entity for purposes of

suit. DeBellis Kulp, 166 F. Supp. 2d 255, 264 (E.D. Pa. 2001);

Qpen Inns, Ltd. v. Chester County Sheriff's Dept., 24 F. Supp. 2d

410, 417 n.13 (E.D. Pa. 1998); lrvin v. Borough of Darby, 937 F

Supp. 446, 450 (E.D. Pa. 1996); see also, Padilla v. Township of

Cherry Hill, 110 F. App’ ' x 272, 278 (3d Cr. 2004). Therefore,

all clains against the Doyl estown Police Departnent are

di sm ssed.

B. dainms Against Oficer Mkriski

Plaintiff has alleged four clains against Oficer Mkriski.
He has all eged Fourth and Fourteenth Amendnent cl ai ns under 28
U S. C Section 1983 for false arrest, false inprisonnment, failure
to arrest another, and state created danger.

i. False Arrest

Plaintiff has alleged that he was falsely arrested on March



18, 2008 by O ficer Mkriski. A false arrest claimunder Section
1983 which arises out of |aw enforcenent conduct is based on the
Fourth Amendnent's protections as incorporated to the states via

t he Fourteenth Anendnent. Baker v. MCollan, 443 U. S. 137, 142

(1979); Cerstein v. Pugh, 420 U. S. 103, 125 (1975). A plaintiff

all eging fal se arrest under Section 1983 nust show (1) the
detenti on of another person; and (2) the unlawful ness of the

det enti on. Dowing v. Cty of Pennsylvania, 855 F.2d 136, 141

(3d Cir. 1988). The key inquiry in a claimof false arrest is
whet her the arresting officer had probable cause to believe the

person arrested conmtted the offense. Gowman v. Twp. of

Manal apan, 47 F.3d 628, 634-35 (3d Cr. 1995). An arrest “based
upon probable cause is justified, regardl ess of whether the

i ndi vidual arrested was guilty or not.” Dowing, 855 F.2d at
141.

Plaintiff has not net his burden for establishing a claim
for false arrest. O ficer Mkriski arrested Plaintiff for
violating a PFA. Plaintiff admts that Annuziata had a PFA
against him He also admts that he was with Annuzi ata when
O ficer Mkriski arrested himon March 18, 2008. Wen the PFA
was initially issued, Plaintiff was provided with notice which
indicated that any violation of the PFA may result in arrest.
This notice also alerted Plaintiff to the fact that consent by

Annuziata and Plaintiff to resunme co-residency woul d not



invalidate the PFA. See 23 Pa.C. S. A 8 6108(g). Thus, Plaintiff
has not provided any factual allegations or scenarios in which
O ficer Mkriski |acked probable cause to arrest himfor
violation of the PFA. Therefore, the Court dismsses Plaintiff’s
claimfor false arrest.

ii. False Inprisonment C aimagainst Oficer Mkrisk

A fal se inprisonnment claimunder Section 1983 is based on
the Fourteenth Amendnent’ s protection agai nst deprivations of

liberty wthout due process of |aw. Baker v. MCollan, 443 U. S

137, 142 (1979). An arrest based on probabl e cause cannot be the
basis of a claimfor false inprisonment. 1d. at 143-44. Since
the Court has determned that Plaintiff has not pled any facts
whi ch coul d possibly suggest that O ficer Mkriski arrested
Plaintiff w thout probable cause, Plaintiff’'s claimfor false
i nprisonnment nust also fail.

iii. State Created Danger

Plaintiff alleges that Oficer Mkriski exposed Plaintiff to
a state created danger when O ficer Mkriski arrested himon
March 18, 2008. However, it is unclear fromPlaintiff’'s Anended
Conpl ai nt exactly what he considers the danger to have been.
Plaintiff also failed to state what harm he suffered as a result
of the danger.

A claimfor state created danger exists when a plaintiff

denonstrates that state actors used their authority to create an



opportunity for harmthat woul d not have ot herw se exi sted.

Bright v. Westnorel and County, 443 F.3d 276 (3d Cr. 2006). The

el enents of a state created danger claimare: (1) the harm
ultimately caused was foreseeable and fairly direct; (2) a state
actor acted with a degree of culpability that shocks the
conscience; (3) a relationship between the state and the
plaintiff existed such that the plaintiff was a foreseeable
victimof the defendant’s actions; and (4) a state actor
affirmatively used his authority in a way that created a danger
to the citizen or that rendered the citizen nore vulnerable to
danger than had the state not acted at all. 1d.

The Court nust dismss Plaintiff’s claimfor state created
danger. Plaintiff has failed to plead any facts whi ch suggest
that a danger was created by Oficer Mkriski. Plaintiff nmerely
states that a “state created danger” existed, but provides no
further details. This conclusion of lawis not sufficient to

maintain Plaintiff’s claimfor state created danger. See Papasan

v. Allain, 478 U S. at 283.

Plaintiff also failed to allege any harm which resulted from
this phantom “danger”. Plaintiff conplains of being arrested,
however an arrest with probabl e cause cannot be considered a harm
for purposes of this claim Finally, none of the actions taken
by O ficer Mkriski on March 18, 2008 can be considered to “shock

the conscience.” Thus, we dismss Plaintiff’'s claimfor state



creat ed danger.

iv. Failure to Arrest

Finally, Plaintiff alleges that Oficer Mkriski violated
t he Equal Protection Clause of the Fourteenth Armendnent when he
arrested Plaintiff for violation of the PFA on March 18, 2008,
but did not also arrest Annuzi at a.

A cl ai mcan be maintai ned under the Equal Protection O ause
as a "class of one" if an individual is intentionally treated
differently fromothers simlarly situated w thout a rational

basis. Vill. of WIllowbrook v. Oech, 528 U S. 562, 564 (2000)

(per curianm). An individual does not literally need to be a
class of one in order to proceed under this theory; the focus,

instead, is on whether the plaintiff chooses to all ege nenbership

in a class or group. 1d. at 564 & n.*. Rational basis review
requires that an action, "[a]Jt a mnimum . . . be rationally
related to a legitimte governnental purpose.” dark v. Jeter,

486 U.S. 456, 461 (1988). There is a "strong presunption of
validity" when exam ning action under rational basis review, and
the burden is on the party challenging the validity of the action

to establish its unconstitutionality. FCC v. Beach Commt’ ns,

Inc., 508 U.S. 307, 314-15 (1993). Finally, when undertaking
rational basis review, the party defending the constitutionality

of the action need not introduce evidence or prove the actual



nmotivation behind the action, but need only denonstrate that
there is sonme legitimate justification that could have notivated
the action. |d. at 315.

Again, Plaintiff has failed to plead any facts which are
sufficient to maintain his claim Plaintiff has nerely all eged
that O ficer Mkriski should have arrested Annuziata in addition
to Plaintiff, but Plaintiff has not pled any facts whi ch suggest
that there was any reason for O ficer Mkriski to arrest
Annuzi ata. Police officers have broad discretion in determning
whether it is appropriate to arrest a citizen. W do not require
officers to arrest soneone every tine a | aw has been vi ol at ed.
In this case, Defendant did not believe that there was probable
cause to arrest Annuziata, and even if he did, there are many
rati onal reasons he coul d have chosen not to arrest her at that
time. Because Plaintiff has failed to plead any facts which
woul d allow the Court to infer that O ficer Mkriski |acked a
rational basis for failing to arrest Annuziata, the Court

dismsses Plaintiff’'s claim

| V. Concl usion

For the forgoing reason, Defendants’ Mdtion to Dismss is

gr ant ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLENN W LLI AM BERGER
Plaintiff, : CIVIL ACTI ON
vs. : No. 09-cv- 2235

BUCKS COUNTY COW SSI ONERS OFFI CE
et al.,

Def endant s.

ORDER

AND NOW this 21st day of June, 2010, upon consi deration of
Def endant s Doyl est own Townshi p Police Departnment and O ficer
WIIliam Mkriski’s Mdtion to D smss Arended Conpl aint (Doc. No.
57), and responses thereto (Doc. Nos. 61, 62), it is hereby
ORDERED t hat Defendants’ Mdtion is GRANTED for reasons set forth

in the attached Menorandum

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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