IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA . CRIM NAL ACTI ON
V. :
EARLE MCNEI LL . No. 09-294-3
MEMORANDUM
Dal zel I, J. April 23, 2010

This Menorandum wi || detail the reasons for our findings
yesterday at defendant's sentencing that |led to our sustaining
t he Government's objection to the Presentence Investigation
Report (the "PSI") insofar as the PSI did not make a two-|evel
upward adj ustnent for defendant's obstruction of justice pursuant
to US. S.G 83ClL.1. This will also explain in nore detail our
findings that this defendant's case was not "extraordi nary"
within the nmeaning of U S.S.G 83El.1., Application Note 4, and
therefore the defendant's offense | evel should not be reduced
pursuant to 83El.1(a) by two offense | evels and under 83El.19(b)
for one additional |evel, both changes being prem sed upon this
defendant's | ack of acceptance of responsibility. Lastly, we
will highlight the factors under 18 U.S.C. 8§ 3553(a) in

accordance with our duty under United States v. Booker, 543 U.S.

220 (2005), and its progeny.



Backar ound

It is undisputed that defendant Earle McNeill, who has a
Doctorate in Psychol ogy from Boston University and a Masters
Degree in Cinical Social Wirk fromthe University of
Pennsyl vania, was the founder of a firmknown as Multi Ethnic
Behavioral Health, Inc. ("MEBH'). MEBH was forned in 2000 to
provide the Gty of Phil adel phia Departnent of Human Services
("DHS") with social services to "at-risk” children in famlies
under DHS s supervision. Specifically, MEBH contracted with DHS
to provide what were known as "SCOH' ("Services to Children in
their Owm Hones") services to assure the safety and wel |l -being of
such "at-risk"™ children. The SCOH program was designed to assure
that social services were indeed provided to such children who
were deened to be not so at risk that they should be renoved from
their famly hones and placed in foster care.

MEBH provi ded these services to DHS from July of 2000 to
Oct ober 31, 2006. Over the course of that tinme, MEBH received
about $3.7 million for SCOH services supposedly afforded to over
five hundred Phil adel phia famlies. N nety-five percent of the
funds for these services cane fromthe United States Departnent
of Health and Human Services ("HHS'), which operates a programto
provi de Tenporary Assistance for Needy Famlies ("TANF"), which
in turn makes bl ock grants to the states. The Commonweal t h of
Pennsyl vani a recei ved these TANF funds and then allocated themto
muni ci palities around the Coomonwealth. As it turned out,

ninety-five percent of the funds paid to MEBH cane from HHS under
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the TANF Program four percent cane fromthe Commonweal th, and
one percent cane fromthe Cty of Phil adel phi a.

After one of MEBH s charges -- a fourteen-year-old gir
named D. K. -- was found dead and in horrific condition on August
4, 2006, a chain of events unfol ded which fromthe date of the
child s death involved a nmassive attenpt by MEBH s officers and
staff to cover up MEBH s failure to visit not only this victims
home, but those of many other of the famlies entrusted to MEBH
Notwi t hstanding this frantic effort -- which anong ot her things
i nvol ved the whol esal e creation of backdated docunments for famly
visits that never occurred -- and notw thstanding McNeill's
energetic attenpts to keep the DHS business, DHS ultimtely
termnated MEBH s contract effective October 31, 2006.

After articles appeared in the Phil adel phia Inquirer about

the wholesale failures that resulted in DK.'s grisly death (she
died of starvation and utter parental neglect, and though
fourteen years old, weighed only forty-four pounds when her body
was found), HHS Agent WIIiam McDonal d persuaded his agency that
the matter was an appropriate subject for a formal HHS cri m nal
investigation.* Al though many of the former MEBH officers and
workers tried to thwart the HHS i nvestigation, ultinmately on
April 30, 2009 a Grand Jury returned a twenty-one count

I ndi ct mrent agai nst ni ne defendants -- MNeill anong them --

! Notably, Agent MDonald testified at trial that the
| nqui rer coverage triggered his investigation, not any report or
notice from DHS.



charging wire fraud in violation of 18 U.S.C. 88 1343 and 2
(Counts One through Twelve), health care fraud in violation of 18
U S.C 88 1347 and 2 (Counts Thirteen through Ei ghteen),
conspiracy to obstruct a matter within the jurisdiction of a
federal agency in violation of 18 U. S.C. 8 1519 (Count N neteen),
fal se statenents to a federal agent in violation of 18 U S.C. 8§
1001 (Count Twenty), and false declaration to a Grand Jury in
violation of 18 U S.C. § 1623 (Count Twenty-One).

Five of the defendants, including Earle McNeill, ultimately
pled guilty to sone of these charges. The remaining four
defendants went to trial on February 1, 2010 and on March 3, 2010
were convi cted of nost of the charges agai nst them Four of the
def endants who pled guilty cooperated with the Governnent and, at
their sentencings this nonth, received notions under U S.S.G 8§
5K1.1 based on their substantial assistance, which we granted.

Def endant McNeill, however, did not cooperate, but did plead
guilty to one count of wire fraud in violation of 18 U S.C. 88§
1343 and 2.

As noted, we sentenced McNeill yesterday. W inposed a
custodial termof ninety nonths, to be followed by three years of
supervi sed rel ease. W also obliged McNeill to pay $1, 216,000 in

restitution.? This sentence was within the advisory Guideline

2 dven the nmillions of dollars in public noney involved
here, restitution has been a major issue at all of the
sentencings. In response to our Order of March 4, 2010, the
Governnent and the Cty of Phil adel phia reached an agreenent
wherein the Cty assigned whatever rights it had as a putative
"victim' under the Mandatory Victins Restitution Act, 18 U S.C. 8§
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range of 87-108 nonths as a result of our determning a total
of fense level of 29 and a crimnal history of 1.

At the April 22 sentencing, there was a vi gorous debate
bet ween the Governnent and the defense regardi ng whet her MNei l
obstructed justice within the neaning of U S.S.G 83Cl.1 by
m sl eadi ng Probation Oficer Karen Myslinski into believing that
he earned "$20, 000 per year" (PSI § 132) while Executive Director
of MEBH, when he in fact knew that his income from MEBH was far
in excess of that anpbunt for each of the six years in which he

recei ved conpensation from MEBH

bstructi on of Justice

Fromthe inception of McNeill's contact with federal
i nvestigators and throughout the prosecution of this matter, and
notwi thstanding his role as the founder of MEBH, MNeill has
steadfastly taken the position that he was "nore a figure-head
than anything else" at the firm C. Ex. 1 at 2 (Report of
I nterview by Agent Wn MDonal d and FBI Special Agent Geg Branch
on Mar. 15, 2007 at McNeill's honme in Philadel phia ("MDonald

3663A, to the Crinme Victins Fund at the U.S. Treasury in
accordance with 18 U.S.C. § 3664(g)(2). See Gov.'t Mem
regarding restitution at 10 (Doc. No. 242, Apr. 7, 2010), and
Attachnment A thereto (Apr. 7, 2010 Itr. from Christopher A

| acona, Esg. to AUSA Bea L. Wtzleben.) Shortly thereafter, the
Commonweal th al so assigned such rights it had as a victimto the
Crime Victinms fund. As a conproni se given the conplexities of
calculating the restitution, the parties -- including all of the
def endants sentenced to date -- have agreed to a sum of

$1, 216,000 as the proper restitution anount to be renmitted to the
Crime Victinms Fund.



Report")).® As recently as April 20 of this year, MNeill's
counsel contended in his sentencing nmenorandumthat MNeill "was
somewhat of a fringe figure or peripheral individual in this
crimnal scenario." Def.'s Mem at 7.

The record, however, belies MNeill's three-year pose to the
Governnent and this Court about his supposed nodest role in
MEBH s operations and crines. |Indeed, a neasure of how cruci al
McNeill was to MEBH will be found in Agent MDonal d's Report
which details McNeill's two post-D. K -death attenpts to convince
t hen- DHS Comm ssi oner Cheryl Ransom Garner that she shoul d not

only continue MEBH s contract, but actually extend it. Agent

McDonal d's account of McNeill's conduct as | ate as October of
2006 bears quoting at |ength:
SECOND MEETI NG W TH DHS COWM SSI ONER RANSOM GARNER

. McNei Il nmet with Kanmuvaka after the first DHS
neeting and found that Kanuvaka was friends with a
(FNU) Vol pe* who worked for the African Cultura
Al'l'iance in Phil adel phi a.

. Kamuvaka told McNeill that Vol pe was very
politically connected with DHS and the
Phi | adel phia Cty Counsel [sic].

. McNeill nmet with Vol pe and asked himto conme to
MEBH s second neeting with DHS Conm ssi oner
Ransom Gar ner

® Agent McDonald testified at | ength about this Report of
Interview at the sentencing hearing yesterday. Though offered
the opportunity, MNeill did not challenge any aspect of Agent
McDonal d's testinony or the Report.

* At the sentencing hearing, Agent MDonald adnmitted that he
m sheard this individual's name and that it was in fact Voffee
Jabat eh, who was, and apparently is, the Chief Executive Oficer
of the African Cultural Alliance of North America. As MNeill
hinmself reported it to Agent MDonal d, Voffee Jabateh was, at
| east in 2006, a powerful political figure in the City.
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. McNeill"s idea was that Vol pe woul d hel p MEBH get
a "hand slap like the other agencies" and be
required to submt a plan of correction to DHS.

. Vol pe attended the second neeting with MNeill
Ransom Gar ner recogni zed Vol pe and asked MNei l
why Vol pe was at the neeting. MNeill told
Ransom Garner that Vol pe was a friend of NMEBH

. Ransom Garner was upset that Vol pe was at the
neeti ng and wanted hi m di sm ssed.
. Vol pe stayed for the neeting.?®

. McNei | I thought that MEBH woul d receive a "hand
slap” and politics would fix the situation.

McDonal d Report at 5.

This second neeting did not save MEBH s contract which, as
noted, the City termnated effective Cctober 31, 2006. MNeill
on March 15, 2007 also nentioned to Agent McDonald that he and
ot her Executive Council nmenbers nmade "from $35k to 50k in $5k
increnents during the past six years at MEBH " 1d.

It was thus in this context that on February 2, 2010,
McNei Il reported conmpensati on of $20,000 per year to Probation
Oficer Myslinski who was witing his PSI. As noted, McNeill's
figure for his MEBH pay was duly recorded in PSI § 132.

U S.S.G 83Cl.1 provides:

Obstructing or | nmpeding the Adm ni stration of
Justi ce

If (A the defendant willfully obstructed or

i npeded, or attenpted to obstruct or inpede,
the adm nistration of justice with respect to
the investigation, prosecution, or sentencing
of the instant offense of conviction, and (B)
t he obstructive conduct related to (i) the
def endant's offense of conviction and any

rel evant conduct; or (ii) a closely rel ated

1t is evident from M. Jabateh's refusal to | eave, and the
Conmmi ssi oner's acqui escence in that inpertinence, that MNeill
had i ndeed brought with hima potent political patron.
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of fense, increase the offense |level by 2
| evel s.

Among the "Exanpl es of Covered Conduct” listed in
Application Note 4 is subparagraph (h), which provides:
Exanpl es of Covered Conduct. -- The foll ow ng
is a non-exhaustive list of exanples of the

types of conduct to which this adjustnent
appl i es:

* * *

(h) providing nmaterially false information to a
probation officer in respect to a presentence or
ot her investigation for the court].]

McNeill"s counsel at sentencing did not dispute that the
provi sion of such "materially false information to a probation
officer" could constitute 83Cl.1 obstruction if his client really
intended to m slead her. |Indeed, as our Court of Appeals
observed, any "statenent to a probation officer concerning one's
financial resources will obviously affect the officer's

determ nation of ability to pay" the defendant's fine or

restitution. United States v. Cusumano, 943 F.2d 305, 316 (3d

Cir. 1991). That generalization about materiality is especially
poi nted here where the restitution obligation for nmany of these
def endants exceeds $1.2 mllion.

The defendant in his allocution self-servingly stated that
he had no such intention to mslead. G ven his deneanor,
educati on and extensive busi ness experience, we found this claim
to be incredible.

In the first place, it is clear fromthe record that McNeill

in fact knew that he made between $35,000 and $50, 000 per year
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when he worked for MEBH. | ndeed, his W2s docunented that he
made from $36, 749 in 2003 to as high as $58, 146 in 2005. See Ct.
Ex. 2 (Gov't. Apr. 21, 2010 subm ssion and attached W2s).

Def ense counsel took refuge in the notion that on March 15, 2007
his client stated a (nore or |ess) correct nunber to the Case
Agent, and that he and his client could "assune" the Probation

Oficer would be aware of it.?®

In addition, counsel also sought
refuge in the ultimate di sclosure of McNeill's tax returns which
eventually found their way to the Probation Oficer, but nost
notably did not disclose McNeill's W2 inconme from MEBH. ’
| ndeed, McNeill's MEBH W2s only cane to |light after the Court
signed an Order at the CGovernnent's request obliging the Internal
Revenue Service to provide such informtion

In any event, it is pal pably extravagant to assune that a
comrent to a case agent in 2007 or a copy of an I RS 1040 wi thout
W 2s sonehow satisfied McNeill's duty of candor to the Probation
O ficer when she was witing his PSI. There is no question here

that, but for the Court's insistence, as well as its fornal

Orders, McNeill would have successfully hidden this ball. It is

®1t is, obviously, a preposterous proposition that a
Probation O ficer can safely be assumed to know what is contained
in every docunent created during federal investigations. 1In this
matter, that nunber exceeds 500,000 pages. It is even nore
preposterous to assune the Court would have such know edge,
especially as to a defendant who did not go to trial.

" MEBH was not throughout the relevant period the only
enpl oyer who supplied W2s to McNeill. Thus, the nunber for each
year's I RS Form 1040 for wages was al ways a sumof W2s from such
enpl oyers.



al so worth nentioning that, notw thstanding the pal pable error of
f 132 of the PSI, neither counsel ® nor McNeill ever brought it to
the Probation Officer's or the Court's attention.

And of course there was good reason for this. The essence
of McNeill's defense was that he was a "fringe figure or
peri pheral individual", so nmuch so that at one tinme MNeill
t hrough his counsel sought a "m nor role" downward adj ustnent.
Thus, when he disclosed to the Probation Oficer an all eged
i ncome fromMEBH that was as |ittle as one-third of the reality,
McNei | | sought to convey that the nodest conpensation reflected
hi s professed nodest invol venent.

The record, obviously, is directly to the contrary. |ndeed,
McNei I 1"s vigorous effort to "help MEBH get a 'hand slap' |ike
t he other agency” fromDHS and to extend the contract with DHS
with the aid of his political ally, denonstrates that he was the
go-to figure anong the MEBH officers when the chips were really
down.

The only reasonable inference on the totality of this record
is that McNeill's material falsehood to Probation Oficer
Mysl i nski was calculated to fortify his defense that he was but a
nmere "figure-head". Such connivance is at the heart of what

US S.G 83Cl.1 and Application Note 4(h) address.

Accept ance of Responsibility

8 Wio is, after all, subject to Pa. Rule of Prof. Conduct
3.3.
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Havi ng sustai ned the Governnent's objection with respect to
a two-1|evel enhancenent under 83Cl.1, Application Note 4 of
US S. G 83El.1 cones into play. This Application Note provides:

Conduct resulting in an enhancenent under
83Cl.1 (Obstructing or Inpeding the

Adm ni stration of Justice) ordinarily

i ndi cates that the defendant has not accepted
responsi bility for his crimnal conduct.
There may, however, be extraordinary cases in
whi ch adj ustnents under both 883Cl.1 and
3EL. 1 may apply.

It is well-settled that Application Note 4 does "not, per se,
require the District Court to refuse[] acceptance of

responsibility.” United States v. Batista, 483 F.3d 193, 198 (3d

Cr. 2007). Thus, we are presented with a fact-bound question of
whet her McNeill presents an "extraordinary case" within the
nmeani ng of Application Note 4.

It would, on this record, do violence to the English
| anguage to find that McNeill's case was "extraordinary", ° at
least in this benign sense. Here there is nothing that a
reasonabl e person could characterize as "extraordi nary" to
warrant the exception contenplated in Application Note 4.

McNei || did not cooperate with the Governnment, did not
testify (as some of his co-defendants did) at the February-Mrch
trial, and his allocution displayed no cognition of the enormty

of his crime. To the contrary, the record confirnms that MNeil

® The Oxford English Dictionary defines extraordinary as
"[o]f a kind not usually nmet with; exceptional; unusual
singular.” V The Oxford English Dictionary 614, def. 3 (2d ed.
1989).
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bel i eved the grisly photographs of D.K 's body were "fabricated",
McDonal d Report at 2, and, worst of all, denonstrated that two
nmont hs after D.K. 's horrid death he not only sought a "hand sl ap”
from DHS, but actually sought the extension of MEBH s contract so
that it could continue its nock services to the nost vul nerable
menbers of the Phil adel phia popul ati on.

It is inportant to note that we deferred ruling on the
acceptance of responsibility question until the very end of the
sentencing hearing, thereby affording McNeill the opportunity to
"clearly" denonstrate such 83El.1 acceptance. As it turned out,
McNeill did not rise for his allocution until after a |uncheon
break, and thus he had anple tinme to confer with his seasoned
attorney to articul ate sonething upon which the Court could
conclude that his was an "extraordi nary" case within the benign
contenpl ati on of Application Note 4.

It is true that McNeill's allocution was noteworthy, but it
was noteworthy for what he did not say. For exanple, there was
no reference at all to any shanme this defendant m ght feel for
the waste of public dollars that he secured and naintained for so
long. There was no allusion to the many famlies and at-risk
children whom MEBH failed so abysmally. Most shocking of all,
there was no reference of any kind to his responsibility in any

way touching upon D.K. and her horrible and untinely denise. *°

“Wiile in his allocution McNeill clained to be "outraged"
at the sight of the photographs -- pace Agent MDonal d's Report
where he recorded McNeill's unchal |l enged statenent that the
phot ographs were "fabricated" -- his comments at his sentencing
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In this last regard we can only concl ude that when the chips
were down in Cctober of 2006 and on April 22, 2010, D.K was for
McNei | I the ultimate inconvenient child.

We therefore declined to find that, within the neani ng of
US S G 83El.1, McNeill had "clearly" denonstrated acceptance of
responsibility for his offense, or, nmuch | ess, shown that his was
the "extraordi nary" case under Application Note 4 that warranted

the grace of 83El.1 notw thstanding his obstruction of justice.

O her _Sent enci ng Factors

O course, post-Booker, we begin with our assay to deterni ne

the applicable Guidelines range, Rita v. United States, 551 U. S
338, 351 (2007), but then, in accordance with the teaching of
Gall v. United States, 552 U S. 38, 49-50 (2007), we mnust

wer e addressed to Agent MDonald's Report but not to McNeill's
participation in the whol esale fraud that nade D. K. 's gruesone
death possible. This is hardly a distinction wi thout a
di fference.

McNeill's reference in his allocution to his desire to nake
"a difference"” through "reextending the contract to give our
agency a chance to reconcile itself" can only, on this record, be
regarded as a sick joke. As MNeill well knows, after D.K's
death there was a frantic session on that very day to cook dozens
of docunents that were later faxed to DHS, and there is no record
that at any tine before Cctober 31, 2006 McNeill ever chasti sed,
much | ess fired, any MEBH enpl oyee because of dereliction of duty
to clients |ike D K

Lastly, although in a letter three days before the
sentencing hearing McNeill's | awer conveyed the view that his
client "is certainly experiencing both "guilt' and renorse for
his lack of vigilance and due diligence with respect to the
nmoni tori ng and supervision of supervisors and enpl oyees who were
directly responsible for attending to the needs of fragile
children", Apr. 19, 2010 Itr. of Jeffrey Mller, Esg. to the
Court, whatever (nodest) force counsel's letter m ght have had
was nullified by the actual words of his client under oath on
April 22, 2010.
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"consider all of the [18 U S.C. ] 8§ 3553(a) factors to determ ne
whet her they support the sentence requested by a party.”

Applying this authority to McNeill's case, there was a sharp
di vergence of opinion as to what, precisely, McNeill's role in
this massive and protracted healthcare fraud was. It is fair to
say that while defendants Kanmuvaka and Mananel a were in charge of
t he day-to-day operations, MNeill was a nenber of MEBH s
Executive Council and regularly attended Executive Counci
neetings. It is also fair to say that McNeill was the Al pha and
Onega of this sordid drana. MEBH woul d not have exi sted w thout
him it kept going because of him and when its existence was in
j eopardy he was the fireman to whom Kanuvaka and t he ot hers
turned. Hi s role, therefore, was as the seniornost nmenber of top
managenent and the go-to person when MEBH s nortality was very
much i n jeopardy.

In terns of the seriousness of McNeill's relevant conduct,
this, too, places himat the apex of reprehensibility. It
beggars belief that two nonths after D. K 's gruesone death
McNei |l did everything in his power not only to get a "hand sl ap”
for MEBH, but actually sought to perpetuate MEBH s contract so
that these children could continue to be put at greater risk
because of MEBH s fraud. In short, it risks understatenent to
describe McNeill's performance in Septenber and COctober of 2006
as appal ling.

As the Governnent agreed at sentencing, in |ight of

McNei | 1' s behavior in Septenber and Cct ober of 2006, the need to
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protect the public fromfurther crimes fromhimis very nuch in
play. The artifice he attenpted with the Probation Oficer and
Wi th us denonstrates that he will not tell the truth even when it
is palpably in his best interest to do so. His resort to a
political patron in Cctober of 2006, especially in light of his
successful pardon fromthe Governor of Delaware in 2003,
denonstrates how successful this defendant can be at gami ng the
political system D.K's dem se denonstrates what can happen
when McNeill i1s successful at such ganes.

As we have nentioned in other sentencings in this matter,
the need for general deterrence is particularly strong here.
Organi zations |i ke MEBH and DHS exist, at least notionally, to
protect the nost vul nerable people in our society. Wile anyone
who enters this field has taken a step we shoul d encourage, such
soci al workers should know that if their ultimte actions do not
conformwi th their original intentions they will be severely
puni shed.

Al t hough the Governnent, in the end, invited our
consi deration of an upward variance, and while a strong case
could well be made for such a variance in McNeill's case, we have
not overl ooked the fact that this defendant is a seventy-two-
year-old man with serious nedical conditions. These realities as
to this defendant's characteristics tenpered the sentence we

ultimately inposed.

BY THE COURT:
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__\s\Stewart Dal zell
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

V.

EARLE MCNEI LL CRIM NAL NO 09-294-3

ORDER

AND NOW this 23rd day of April, 2010, after a
sentencing hearing on April 22, 2010, and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. The Governnent's objection to § 111 of the
Presentence I nvestigation Report ("PSI") is SUSTAI NED and a two-
| evel enhancenent is | MPOSED, pursuant to U S.S.G 83Cl.1

2. The three |l evel reductions under U S.S.G 83El1.1
in Y71 113-14 of the PSI are EXCI SED, and

3. The second sentence of PSI § 132 is DELETED and
the followng is SUBSTITUTED in its pl ace:

Def endant was paid $39,941 in 2001,
$41, 326 in 2002, $36,749 in 2003,
$48, 499 in 2004, $58,146 in 2005
and $40, 416 in 2006 for his

services as Executive Director of
VEBH.

BY THE COURT:

__\s\Stewart Dal zell



