IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R MVA TUREVSKY,
Pl aintiff, E CIVIL ACTI ON
V. E NO. 10- CV-2911
FI XTUREONE CORP., et al .,
Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. Decenber 21, 2010
Before this Court is Defendant’s Motion to D sm ss

Plaintiff’s Anmended Conplaint (Doc. No. 18) and Plaintiff’s

response thereto (Doc. No. 19). For the reasons set forth in

this Menmorandum the Court deni es Defendants’ NMbtion.

| . BACKGROUND

Plaintiff is the alleged victimof discrimnation by her
former enployer on the basis of sex, pregnancy, and nati onal
origin, as well as retaliation. Plaintiff filed a conplaint with
t he Pennsyl vani a Human Rel ati ons Comm ssion (PHRC) on April 10,
2008. (Am Conpl. T 37.) This conplaint was dual filed with the
Equal Enpl oynment Qpportunity Comm ssion (EECC). (1d.) On June
4, 2009, the PHRC notified Plaintiff that, one year having passed
since the filing of the conplaint, she could now bring suit in

the Court of Common Pleas for the alleged violations of the



Pennsyl vani a Human Rel ations Act (PHRA). (Pl.’s Resp. 5.)1
Plaintiff chose not to file suit at this time, and the PHRC
continued to handle the conplaint, wwth an eye toward a hearing
to adjudicate the nerits. (Am Conpl. 91 39-42.) Before the
heari ng date, however, Plaintiff notified the PHRC that she had
filed suit in federal court. (Pl.’s Resp. 6.) The PHRC
di sm ssed the conplaint wthout a final adjudication. (Am
Conmpl . 1 43.)

Plaintiff’s federal suit was filed on June 17, 2010 (Doc.
No. 1), with an anmended conpl ai nt on August 30, 2010 (Doc. No.
17). The case is before this Court on federal -question
jurisdiction, for clains arising under Title VII and the Famly
and Medi cal Leave Act (FMLA), and suppl enental jurisdiction, for
clainms arising under the PHRA. Defendants have noved to dism ss
t he anmended conpl ai nt under Federal Rule of G vil Procedure
12(b)(6), on the grounds that (1) counts |-Vl are precluded by
the “election of renmedies” doctrine, in that Plaintiff previously
chose to utilize the PHRC to resol ve her discrimnation clains;
and (2) count VII fails to plead a willful violation of FMLA such

that the claimis tine-barred.

1 Al though “courts generally consider only the allegations alleged in
the conplaint, exhibits attached to the conplaint and matters of public
record” in deciding a notion to disnmiss, Pension Benefit Guar. Corp. v. Wite
Consol . Indus., 998 F.2d 1192, 1196 (3d G r. 1992), we include for
clarification purposes several allegations of fact that Plaintiff included in
her response. See generally id.




1. STANDARD OF REVI EW

Federal Rule of G vil Procedure 12(b)(6) authorizes a court
to dismss a conplaint for “failure to state a clai mupon which
relief can be granted.” Fed. R Cv. P. 12(b)(6). “To survive a
notion to dismss, a conplaint nust contain sufficient factual
matter, accepted as true, to ‘state a claimto relief that is

pl ausible on its face.”” Ashcroft v. Igbal, 129 S. C. 1937,

1949 (2009) (quoting Bell Atl. Corp. v. Twonbly, 550 U.S. 544,
570 (2007)). “A claimhas facial plausibility when the plaintiff
pl eads factual content that allows the court to draw the
reasonabl e inference that the defendant is liable for the

m sconduct alleged.” 1d. “Wile |legal conclusions can provide
the framework of a conplaint, they nust be supported by factual
allegations.” 1d. at 1950. The court nust take all such factual

all egations in the conplaint as true; it does not take as true “a
| egal conclusion couched as a factual allegation.” 1d. (citation
omtted). “Threadbare recitals of the elenments of a cause of
action, supported by nere conclusory statenents, do not suffice.”
Id. at 1949. Thus, the plaintiff need not satisfy any
“probability” requirenent but nust set forth “nore than a sheer
possibility that a defendant has acted unlawfully.” 1d.

Resol ving a PHRA claim “involves an issue of state |aw,

requiring us . . . to apply state substantive |law, statutory and

decisional as interpreted by the highest court of the state.”



Burgh v. Borough Council, 251 F.3d 465, 474 (3d Cr. 2001). “In

t he absence of a reported decision on point by the Pennsylvani a
Suprene Court, we nust |look to the decisions of the internedi ate

appel l ate courts for guidance.” 1d.; see also Bouker v. G gna

Corp., 847 F. Supp. 337, 338 (E.D. Pa. 1994) (“Wth respect to a
suppl emental state law claim federal courts nust apply state

substantive law.” (citing United M ne Wirkers v. G bbs, 383 U S

715, 726 (1966))).

111. DI SCUSSI ON

A. The election of remedies doctrine does not bar counts |-VI.

Def endants argue that because Plaintiff previously filed an
adm ni strative conplaint with the PHRC, pursuant to the PHRA, the
“election of renedies” doctrine should preclude this federal suit
prem sed on the sane allegedly discrimnatory conduct.

I n Pennsyl vani a, an el ection of remedi es includes the
del i berate and knowi ng resort to one of two

i nconsi stent paths to relief. The adoption, by an
unequi vocal act, of one of two or nore inconsistent
remedial rights has the effect of precluding a resort
to others. To be inconsistent the renedies in question
must be different nmeans of adjudicating the sane

i ssues. A party makes a concl usive el ection [of]
remedi es which will bar later resort to an inconsistent
remedy when: (1) the party knows his rights, (2) has
carried his case to a conclusion, and (3) has obtained
a decision on the issues involved.

Devore v. City of Phila., No. 04-3030, 2005 U S. Dist. LEX S

3438, at *7-9 (E.D. Pa. Feb. 11, 2005) (internal quotation marks

omtted) (citations omtted); see also Wedgewood Diner, Inc. v.




Good, 534 A 2d 537, 439 (Pa. Super. Ct. 1987) (“[T]he mgjority

and preferable viewis that ‘where there is nothing nore than the
mere institution of a suit or proceeding, which is abandoned or

di sm ssed before judgnent, there is nothing on which to base an
est oppel —-no benefit and no detrinent.’” (quoting 25 Am Jur. 2d
El ection of Renedies 8§ 16)).

The Pennsyl vani a Suprene Court has not ruled on the precise
question of whether a plaintiff may file an admnistrative
conplaint wwth the PHRC, then file suit in federal or state court
when nore than one year has el apsed without a final adjudication
by the comm ssion. Nonethel ess, decisions of the internediate
appel late courts, a Third Crcuit case applying Pennsylvania |aw,
and the | anguage of and policies underlying the statute convince
us that Plaintiff’'s present suit in federal court is permssible.

The pertinent |anguage of the PHRA is as follows: “In cases
involving a claimof discrimnation, if a conplainant invokes the
procedures set forth in this act, that individual’'s right of
action in the courts of the Comonweal th shall not be
foreclosed.” 43 P.S. 8 962(c)(1). More specifically,

If within one (1) year after the filing of a conplaint

with the Conmm ssion, the Comm ssion dismsses the

conplaint or has not entered into a conciliation

agreenent to which the conplainant is a party, the

Comm ssion nmust so notify the conplainant. On receipt

of such a notice[,] the conplainant shall be able to

bring an action in the courts of common pleas of the

Commonweal th based on the right to freedom from
di scrimnation granted by this act.



Id. “An action under this subsection shall be filed within two
years after the date of notice fromthe Comm ssion closing the
conplaint.” 1d. 8 962(c)(2). However, “as to acts decl ared

unl awful by section five of this act[,] the procedure herein
provi ded shall, when invoked, be exclusive and the final

determ nation therein shall exclude any other action, civil or
crimnal, based on the sane grievance of the conpl ai nant
concerned.” 1d. 8 962(b). Additionally, “[t]he tinme limts for
filing under any conplaint or other pleading under this act shal
be subject to waiver, estoppel and equitable tolling.” 1d. 8§
962(e).

In Cay v. Advanced Conputer Applications, Inc., the

Pennsyl vani a Suprene Court construed the PHRA to require
exhaustion of admnistrative renedies before a plaintiff can file
suit in court. 559 A 2d 917, 919 (Pa. 1989). The exhaustion
requi renment includes giving the PHRC excl usive jurisdiction over

the conplaint for one year. Lukus v. Westinghouse Elec. Corp.

419 A 2d 431, 454 (Pa. Super. C. 1980) (en banc). Citing 8
962(c), however, the day court clarified that, “[c]ertainly, by
requiring initial utilization of adm nistrative renedies,
aggrieved parties are not deprived of their ultimate resort to
the courts.” 599 A 2d at 920. Wat day left open, and the

i ssue Defendants raise, is whether a plaintiff who waits well

beyond the year to file suit may be precluded from doi ng so.



Al t hough Defendants assert that Cobbs v. SEPTA, 2008 Phil a.

Ct. Com PI. LEXIS 166 (June 17, 2008), aff’'d, 985 A 2d 249 (Pa.
Super. C. 2009), is nost on point, we agree with Plaintiff that

Snyder v. Penn. Ass’'n of Sch. Retirees, 566 A 2d 1235 (Pa. Super.

Ct. 1989), is.? In Snyder, the plaintiff submtted a conplaint
to the PHRC chargi ng sex and age discrimnation on February 3,
1986. 566 A 2d at 1236. “Thereafter, even though the charges

had yet to be resolved, the plaintiff notified the PHRC and EEOC

2 There are two major flaws with Defendants’ reliance on the Cobbs tria
opinion. First, that Cobbs’'s PHRC proceeding resulted in a final adjudication
on the nerits, such that the subsequent suit was barred by res judicata and
collateral estoppel, was critical to the holding. See Cobbs v. SEPTA 2008
Phila. &¢. Com PI. LEXIS 166, *1 (June 17, 2008). Indeed, in arriving at its
decision, the trial court explicitly differentiated PHRC proceedi ngs di sm ssed
before a final adjudication fromthose fully litigated. See id. at *20-21
(relying on Pennsylvania' s Adm nistrative Code); id. at *23 (distinguishing
“Snyder, [in which] the court held a conplai nant who wi thdrew a conplaint from
the PHRC after the expiration of one year, but before the PHRC s Opi nion and
Final Oder[,] could file in state court”). Second, the Superior Court on
appeal declined to side with the trial court’s statutory interpretation. See
Cobbs v. SEPTA, 985 A 2d 249, 253-54 (Pa. Super. C. 2009).

Nor is Hardee-CGuerra v. Shire Pharm, No. 09-1547, 2010 U.S. Dist. LEXIS
88011 (E.D. Pa. Aug. 25 2010), which Defendants acknow edge dealt with
judicial estoppel rather than election of renedies, helpful to their notion to
di smiss. Hardee-Guerra recognized that “[j]udicial estoppel is an
‘extraordinary remedy’ to be invoked in order to stop a ‘m scarriage of
justice’” and that “a district court may not enploy judicial estoppel unless
it is ‘tailored to address the harmidentified and no | esser sanction would
adequately remedy the damage done by the litigant’s misconduct.’” 1d. at *22
(citations omtted).

The extrene sanction of dismissal is not warranted in this case, as no
final adjudication of the discrimnation clains took place and the PHRC s
pr obabl e- cause finding, (see Conpl. § 38), suggests the existence of a viable
claimof discrimnation. Cf. 2010 U. S. Dist. LEXIS 88011, at *21 (“Dismissa
of plaintiff's conplaint . . . is inappropriate for at |east two reasons.
First, plaintiff's First Anmended Conpl ai nt rai ses a viable claim of
di scrimnation. Resolving this claimis necessary to vindicate society’s
conpelling interest in enforcing anti-discrimnation laws.”). Moreover, it is
far fromcertain that Plaintiff could now obtain the remedy Defendants
propose-resol ution of the state clains by the PHRC. See 43 P.S. 8§ 962(b) (“If
t he conplainant institutes any action based on such grievance wi thout
resorting to the procedure provided in this act, such conpl ai nant may not
subsequently resort to the procedure herein.”); Fye v. Cent. Transp. Inc., 409
A.2d 2, 4 (Pa. 1979) (sane). Disnmissal of this federal suit could therefore
preclude any relief for Plaintiff.




by letter that he was ‘inten[ding] to pursue th[e] matter through
l[itigation in the state court system’” 1d. The plaintiff
“anticipated” that the PHRC would close its file based on his
“request” to do so. 1d. The plaintiff filed suit in state court
on January 11, 1988. I1d.

The i ssue before the Superior Court was “whether the PHRC s
failure to act within the statutorily created one year tinme limt
for dealing with conplaints filed with it (i.e., by either
di sm ssal or conciliation) availed the conpl ai nant/ Snyder the
option to seek redress of his grievance(s) in another forum

preci sely, Common Pleas Court.” 1d. at 1237. The Superior Court

answered in the affirmtive. See, e.qg., id. at 1240 (“We garner

fromthe day and Lukus deci sions support for the proposition

t hat where a conpl ai nant has not had his/her grievance resol ved
by the PHRC within one year of the filing of the sane, then the
PHRA aut hori zed the grievant to pursue anot her avenue of
recourse; nore particularly, the judicial system. . . .7); id.
at 1241 (“[F]Jor whatever reason(s) the plaintiff’'s case stalled

t hrough the investigative machinery of the PHRC, the fact remains
that the | apse of nore than one year occurred since the filing of
the (first) February, 1986 conplaint. This afforded, as far as
this Court is concerned, the plaintiff with the right to renove
the case to another venue for resolution.”); id. at 1243

(Johnson, J., dissenting) (“The majority would hold that where a



PHRC conpl ai nt has not been resol ved by the Conm ssion wi thin one
year, then the Act authorizes the grievant—-w thout nore-to
proceed in the common pleas court, even though the matter remains
pendi ng before the Comm ssion.”).

Burgh v. Borough Council, 251 F.3d 465 (3d Gr. 2001), is

i kew se instructive. In Burgh, the plaintiff filed a conplaint
with the PHRC on Decenber 8, 1994; was notified on March 18,

1996, that it had been one year since filing and that he coul d
bring a civil suit in the Court of Common Pl eas; never filed a
state court suit; but filed a federal suit alleging violations of
Title VII and the PHRA on February 26, 1999, after receiving an
EECC right-to-sue letter. |1d. at 467-68. The Third Crcuit held
that the suit could be heard, as the PHRC had not closed the

adm ni strative conplaint before the filing of the suit and, thus,
the two-year statute of limtations in the PHRA had not begun

running. See, e.qg., id. at 471 (“[T]he PHRA does not limt the

time, after receipt of the one-year notice, within which a civil
action nmust be brought.”); id. at 476 (“[We can predict that a
nmore appropriate view of Pennsylvania |aw would hold that a
plaintiff should not be required to cut short the admnistrative
process in favor of litigation. This prediction is supported by
the |l egislative policy underlying the PHRA, as discussed by the
Pennsyl vani a Suprenme Court in Cay.”). Because Plaintiff filed

the present suit nore than one year after filing her



adm ni strative conplaint, when the adm nistrative process was
still pending, her PHRA clains are properly before this Court.?
As for the federal |aw clainms, these were not, and could not
have been, presented before the PHRC, which can only handle state
law claims. The Third Grcuit has held that a plaintiff who
initially uses the PHRC procedure may subsequently bring suit in
federal court for alleged violations of Title VII, even when the
PHRC finally adjudi cated the PHRA clains and the Conmonweal th

Court reviewed the conm ssion’s deci sion. McNasby v. Crown Cork

& Seal Co., 888 F.2d 270, 271-72 (3d Cir. 1989). Thus,
Plaintiff’s federal clains are not barred by the el ection of

renedi es doctri ne.

B. Plaintiff has sufficiently pled a willful violation of FM.A in
count Vi

Def endants assert that Plaintiff has failed to properly
pl ead that the FMLA violation was willful, such that the claimis
barred by the two-year statute of |limtations for non-w || ful
viol ations.* W disagree.

“To successfully allege a willful violation of the FMLA, the

8 As for Defendants’ concern that Plaintiff filed suit only one week
bef ore the schedul ed PHRC hearing, the reason for the timng is open to
different interpretations, and on the record before us we cannot say there is
a showing of bad faith. This suit should not pose nuch of an additional
burden on Defendants, however, as this case should be in a posture to be
resolved on the merits without nuch further work by the parties.

4 Conpare 29 U . S.C. § 2617(c)(1) (providing a general two-year statute

of limtations), with id. 8 2617(c)(2) (providing a three-year period for
wi |l I ful violations).

10



plaintiff nmust show that the enployer knew or showed reckl ess
disregard for the matter of whether its conduct was prohibited by

the statute.” Caucci v. Prison Health Servs., Inc., 153 F. Supp.

2d 605, 609 (E.D. Pa. 2001) (citing MLaughlin v. Richland Shoe

Co., 486 U. S 128, 133 (1988)). “Mlice, intent, know edge, and
other conditions of a person’s mnd may be alleged generally.”
Fed. R Cv. P. 9(b).

Plaintiff alleges that she was term nated a nere five days
after docunenting her intent to take FMLA | eave. (Conpl. 9T 92-
93.) Defendant FixtureOne® allegedly “knew that Plaintiff was

asserting her FMLA rights and renedies and as a consequence

di scharged her.” (ld. T 94 (enphasis added); see also id. Y 51,

91, 96.) That Defendant allegedly provided conflicting accounts
of the reason for Plaintiff’s termnation, (id. § 31), provides a
pl ausi bl e i nference that Defendant knew its conduct was unl awf ul
and was trying to cover it up. Accordingly, the notion to

dism ss count VIl is denied and Plaintiff’s suit may proceed.

| V. CONCLUSI ON

For the foregoing reasons, Defendants’ Mtion to D sm ss

Plaintiff’s Amended Conplaint is denied.

5 Al though Defendants argue that Plaintiff does not allege a willfu
violation by the individual Defendants, Plaintiff’'s conplaint, read inits
entirety and in the |ight nost favorable to Plaintiff, sufficiently discusses
t he individual Defendants’ involvenment. (See, e.qg., Conmpl. 1Y 4-6, 47, 51
59, 91.)

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R MVA TUREVSKY,
Plaintiff, E CIVIL ACTI ON
v, E NO. 10- CV- 2911
FI XTUREONE CORP., et al .,

Def endant s.
ORDER

AND NOW this 21st day of Decenber, 2010, upon consideration
of Defendants’ Mdtion to Dismss Plaintiff’s Arended Conpl ai nt
(Doc. No. 18) and Plaintiff’s Response in opposition thereto
(Doc. No. 19), it is hereby ORDERED that the Mdtion to Dismss is
DENIED. It is FURTHER ORDERED t hat Defendants’ Mdtion to D sm ss

Plaintiff’s [Original] Conplaint (Doc. No. 16) is DEN ED as noot.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




