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Before the Court is the report and reconmmendati on (“R&R’)
i ssued by Magistrate Judge M Faith Angell and Plaintiff’s
obj ections thereto. Magistrate Judge M Faith Angell reconmends
that the Court grant d obe Manufacturing Co., LLC s (“d obe”)
nmotion for summary judgnent. Federal jurisdiction in this case
is based on diversity of citizenship under 28 U.S.C. § 1332. The

i ssue before the Court is product identification.

BACKGROUND

Plaintiff Francis Bruce Travis (“Plaintiff”) filed this
action in the Suprenme Court of the State of New York, alleging
that M. Travis devel oped nesothelioma as a result of exposure to
asbestos-containing materials while enployed by the U S. Navy at

Naval Air Station New York (“NASNY”) from 1957 until 1962. (R&R



at 1-2). The action was subsequently renoved to the United States
District Court for the Southern District of New York, and
transferred to the Eastern District of Pennsylvania as part of
MDL- 875 on June 12, 2009. (Transfer Order, doc. no. 1).

Plaintiff contends that he was exposed to d obe asbest os-
containing fire suits while serving as a firefighter at the
NASNY. (R&R at 2). M. Travis testified that part of his
protective gear was a “turn-out coat.” (ld. at 3). He wore two
different coats as protective gear, one as part of his crash gear
and one as part of his structural firefighting gear. (ld.). He
testified that d obe was the manufacturer of the structural
firefighting gear. (ld.; Travis Depo., doc. no. 124-2 at 217,
226). He testified that the coat which was part of his structural
gear contained reflective tape manufactured by 3M Co. and that
the tape contai ned asbestos. (R&R at 4; Travis Depo. at 325-26).
M. Travis also testified that he was given used crash gear,

i ncluding a used turn-out coat, which contained asbestos and was
probably manufactured by dobe. (R&R at 4; Travis Depo. at 220,
224). M. Travis clained that people in the Navy told himthat
hi s gear contained asbestos. (R&R at 4).

G obe argues that it never sold alum nized crash gear turn-
out coats which contained asbestos and never sold any firefighter
protective gear containing asbestos. (ld. at 5). According to

Dougl as Tow e, Vice President of d obe, dobe sold two types of



gear to distributors, structural firefighting suits and “approach
suits.” (ld. at 6). M. Tow e testified that alum nized approach
suits made up less than five percent of G obe’ s product |ine.
(Tow e Depo. at 66-67).

For a brief period of tine beginning in 1960, d obe
experinmented wth a new material in its alum nized crash gear.
(Ld. at 6). This “Type 73 material” was supplied by 3M Co.
(Id.). I't was supplied to limted custoners at no charge and was
never sold or included in any production |line because it did not
performwell. (l1d.). In 1958, d obe used an al um ni zed rayon
mat eri al purchased from 3M Co. to make approach fire gear. This
was Type 82 material. (ld.). G obe sent a swatch of this materia
to be chemcally tested and the results confirnmed that asbestos
could not be present in the sanple. (July 19, 2010 Test Report,
doc. no. 132).

M. Tow e testified that d obe never sold products directly
to the governnent and that when soneone in the mlitary wore a
d obe product, it would have been purchased fromthe inventory of
a G obe supplier to neet an urgent need. (Towl e Depo., doc. no.
103-1 at 57-58). Moreover, nost G obe distributors did not stock
approach suits because they were expensive and so any suits which
went to the mlitary were likely structural suits. (ld. at 60,
62- 63).

Plaintiff submtted two advertising sections from August



1959 and July 1970 of FEire Engi neering magazi ne, where d obe was

listed as a manufacturer of asbestos-containing coats. (Doc. Nos.
124-15 and 124-16). In his deposition, M. Trowe testified that
this was likely an admnistrative error. (Trowl e Depo. at 86-87).

d obe noved for summary judgnent, arguing that d obe never
i ncor porated asbestos into its alumnized crash coats and never
sold any firefighter protective gear containing asbestos. (Def.’s
Mot. Summ J, doc. no. 103 at 3). Magistrate Judge M Faith
Angel | issued her R&R on Septenber 28, 2010, granting d obe’s
nmotion for summary judgnent.

Plaintiff raises two objections to Magi strate Judge Angell’s
R&R. First, Plaintiff argues that he has submtted cl ear proof
over| ooked by the R&R denonstrating that G obe used asbest os-
containing material inits fire suits during the time M. Travis
wore G obe fire suits. Second, Plaintiff argues that the R&R
i nproperly considered Gobe’s testing results of its fire suit
material without allowing Plaintiff the opportunity to contest
the testing nethod or to test the fabric itself.

For the reasons set forth below, Plaintiff’s objections are
overruled, and this Court adopts Magi strate Judge M Faith

Angel | "s R&R granting d obe’s notion for sunmmary judgnent.

1. LEGAL STANDARD

Pursuant to 28 U S.C. §8 636(b)(1)(C), “a judge of the Court



shall make a de novo determ nation of those portions of the
report or specific proposed findings or recomrendations to which
objection is nmade. A judge of the Court nmay accept, reject, or
nodi fy, in whole or in part, the findings or recomendati ons nade
by the magistrate judge.” 1d.

When eval uating a notion for summary judgnent, Federal Rule
of Civil Procedure 56 provides that the Court nust grant judgnment
in favor of the noving party when “the pl eadi ngs, the discovery
and disclosure materials on file, and any affidavits show t hat
there is no genuine issue as to any material fact . . . .” Fed.
R CGv. P. 56(c)(2). Afact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-249. “In considering the evidence the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. SEPTA, 479 F.3d 232, 238 (3d Gir. 2007).

Al t hough the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by showi ng -
that is, pointing out to the district court — that there is an

absence of evidence to support the nonnoving party’ s case’ when



t he nonnoving party bears the ultimate burden of proof.”

Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d

Cir. 2004) (quoting Singletary v. Pa. Dep't of Corr., 266 F.3d

186, 192 n.2 (3d Cr. 2001)). Once the noving party has thus

di scharged its burden the nonnoving party “may not rely nerely on
allegations or denials in its own pleading;, rather, its response

must — by affidavits or as otherw se provided in [Rule 56] - set

out specific facts show ng a genuine issue for trial.” Fed. R

Gv. P. 56(e)(2).

[11. DI SCUSSI ON

To establish proxi mate cause for an asbestos injury under
New York law, a plaintiff nust denonstrate that he was exposed to
the defendant’s product and that it is nore likely than not that
t he exposure was a substantial factor in causing his injury. See

Johnson v. Celotex Corp., 899 F.2d 1281, 1285-86 (2d G r. 1990).

Jurors are instructed that an act or om ssion is a “substanti al
factor . . . if it had such an effect in producing the [injury]
t hat reasonable nmen or wonen would regard it as a cause of the

[injury].” Rubin v. Pecoraro, 141 A D.2d 525, 527 (N. Y. App.

Div. 1988). A particular defendant’s product need not be the
sol e cause of injury. However, a plaintiff “nust produce
evi dence identifying each [defendant]’s product as being a factor

in his injury.” Johnson, 899 F.2d at 1286.



As set forth below, Plaintiff has failed to raise a genuine
issue of material fact as to whether M. Travis was exposed to
asbest os-cont ai ni ng products manufactured by G obe. Each of
G obe’s objections to the Magistrate Judge' s report and

recommendation will be addressed in turn.

A Plaintiff has submtted clear proof overlooked by the
R&R denonstrating that G obe used asbest os-cont ai ni ng
material inits fire suits during the tine that M.
Travis wore G obe fire suits
A obe has presented evidence that the only tine it sold
asbest os-contai ning coats was when it experinmented with the “73
material” for a short amount of tine. @ obe never sold any coats
containing the “73 material,” but provided themto sone custoners
at no charge on an experinental bases. @G obe did not supply
products directly to the U S. Navy, but may have supplied an
asbest os-contai ning coat containing the “73 material” to a
custoner who in turn supplied the coat to the U S. Navy.
However, as the 73 material was used in on an experinental basis
in crash gear and crash gear made up | ess than five percent of
A obe’ s production line, any finding that M. Travis wire a fire
suit made with “73 material” woul d be based on specul ati on.

Plaintiff presents the excerpts fromFEirefighter Engineering

listing G obe as a manufacturer of asbestos-containing coats.



Even if G obe was correctly listed as a manufacturer of asbestos-
containing coats in this nagazine, this does not establish that
M. Travis was ever exposed to a d obe coat which contained

asbest os.

B. The R&R inproperly considered Aobe’s testing results
of its fire suit material without allowing Plaintiff
the opportunity to contest the testing nethod or to
test the fabric itself.

Def endant argues that the test was produced pursuant to
Plaintiff’s request on or about July 20, 2010 and that Plaintiff
deci ded not to take further action at that tine. (Pl.’s Response,
doc. no. 143 at 5). Plaintiff has not nade any specific
objections as to any flaws in Defendant’s test results. This
Court overrules Plaintiff’s objection that the test should be

rejected as Plaintiff chose not to contest the results.

| V. CONCLUSI ON

Each of Plaintiff’s objections to the Magi strate Judge
Angell’s R&R are overruled. The Court adopts Magi strate Judge
Angel | "s R&R granting Defendant G obe Manufacturing Co. LLC s
nmotion for summary judgnent.

An appropriate order foll ows.
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AND NOW this 29th day of Novenber, 2010, it is hereby
ORDERED that Plaintiff’s Objections to Magistrate Judge Angell’s
Menor andum Opi ni on (doc. no. 140), filed on Cctober 12, 2010, are
OVERRULED.

It is further ORDERED that Globe Manufacturing Co., LLC’s
Motion for Summary Judgment (doc. no. 103), filed on June 17,

2010 is GRANTED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




