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MEMORANDUM

EDUARDO C. ROBRENO, J. Novenber 23, 2010

| NTRODUCTI ON
This case arises under the Fair Credit Reporting Act,

15 U.S.C. 88 1681, et seq. (“FCRA’). Plaintiff Teresa Price
(“Plaintiff” or “Price”) clains Defendant Trans Union, LLC
(“Defendant” or “TU’), a national consunmer reporting agency
(“CRA"), willfully and/or negligently violated sections 1681e(b)
and 1681i of the FCRA. In particular, Plaintiff clainms Defendant
willfully and/or negligently violated the FCRA by failing to

foll ow reasonabl e procedures to assure the maxi mum possi bl e

accuracy of information on Plaintiff’s credit report, as required



by FCRA § 168l1e(b).! Additionally, Plaintiff clains Defendant
willfully and/or negligently violated FCRA § 1681li by failing to
permanent|ly correct inaccuracies in Plaintiff’'s credit file

within thirty days of disputing such inaccuracies.?

Title 15, section 168le(b), of the United States
Code provi des:

(b) Accuracy of report

Whenever a consumer reporting agency prepares a
consuner report it shall follow reasonabl e
procedures to assure maxi mum possi bl e accuracy of
the information concerning the individual about
whom t he report rel ates.

15 U.S.C. § 168l1le(b), anended on other grounds by,
Pub. L. No. 111-203 (July 21, 2010).

Title 15, section 1681i(a)(1)(A), of the United
St at es Code provi des:

(a) Reinvestigations of disputed information
(1) Reinvestigation required.--

(A) In general.--Subject to subsection (f) of this
section, if the conpl eteness or accuracy of any
itemof information contained in a consuner's file
at a consuner reporting agency is disputed by the
consuner and the consuner notifies the agency
directly, or indirectly through a reseller, of
such di spute, the agency shall, free of charge,
conduct a reasonabl e reinvestigation to determ ne
whet her the disputed information is inaccurate and
record the current status of the disputed
information, or delete the itemfromthe file in
accordance wth paragraph (5), before the end of

t he 30-day period begi nning on the date on which

t he agency receives the notice of the dispute from
t he consuner or reseller.

15 U.S.C. §8 168li(a)(1)(A), anended on other
grounds by, Pub. L. No. 111-203 (July 21, 2010).
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Defendant filed a notion for partial sunmary judgnent.
Def endant contests all of Plaintiff’s § 1681 clains and all of
Plaintiff’s § 1681le(b) clains except those related to a negligent
violation 8 168le(b) in connection with Plaintiff’s disputed
March 12, 2009 credit report. For the reasons stated bel ow,

Def endant’s notion will be denied.?

1. BACKGROUND

Def endant generates consuner credit reports via a
particul ari zed matchi ng procedure. (Def.’s M. at 15.)
Def endant receives credit information fromtens of thousands of
sources on a nonthly basis. (ld. at 16.) This information is
t hen processed so that information associated with sufficiently
simlar identifying information can be stored together in
electronic files. There are nore electronic files than consuners
because identifying informati on associated with a consuner can
vary fromcreditor to creditor given that consunmers nove,
marry/ di vorce, and change | ast names. (ld. 16-17.) Wen a

potential creditor enters identifying information for an

3 The Court finds that sumrary judgnent is inappropriate
as to all of Plaintiff’s clainms for negligent violations of
sections 168le(b) and 1681li. Plaintiff has pointed to facts of
record that raise a genuine issue of material fact as to whether
Def endant viol ated sections 168le(b) and 1681i willfully, which
is a nmuch higher standard than nere negligence. Consequently,
the Court will not individually analyze each claimfor a
negl i gent FCRA violation.
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i ndi vidual the aforenentioned matching | ogic conbines all files
whi ch neet the matching criteria and thereafter maintains only
one file on the informati on. Because exact matches are not
required, two files may m x because the two individuals
represented by the file have conmmon addresses, |ast nanes, soci al
security nunbers, etc. Wen files fromdifferent individuals
mx, a “mxed file” is created. (ld. 17-18)

Plaintiff’s clainms stemfrom Defendant’ s inaccurate
mat chi ng procedure. (lLd. at 15 (stating TU s “conputer system
uses a matching | ogi c which does not require an exact match of
information being conpared”).) Plaintiff alleges that Defendant
has been mxing Plaintiff’s credit information wi th anot her
consuner’s credit information for the better part of a decade.
(Pl.”s Resp. at 3.) Plaintiff states that she has disputed the
fact that her file has been m xed with information from anot her
individual with the sane/simlar nanme since as early as Novenber
2001. Moreover, Defendant’s own w tnesses and docunments confirm
that Plaintiff has disputed the mxed file issue for years. (ld.
at 3, Ex. 1-2.) In 2005 and 2007, Plaintiff was forced to
di spute certain accounts on her credit report that did not bel ong
to her. (ld.) Despite being warned three tinmes, in 2001, 2005,
and 2007, that Defendant was including another person’s credit
information in Plaintiff's credit file, Defendant continued to

substantially mx Plaintiff’s credit file in 2009 and 2010. (lLd.



at 4.) By March 2009, Plaintiff’s credit file contained various
public records, derogatory accounts, and inquiries that bel onged
to another Teresa Price. (ld. at 5.)

Plaintiff |earned of the 2009 reporting problens on
March 12, 2009, when she was denied financing for a car that she
wanted to purchase for her son. (ld. at 5-6.) Plaintiff alleges
that, in March 2009, once she discovered the various problens on
her credit report she pronptly call ed Defendant and di sputed the
information. (ld.) Additionally, Plaintiff advised Defendant
that she had previously waged disputes with Defendant for this
sane reason. (ld.) After the March 2009 call, Defendant del eted
one piece of the derogatory informati on—+he bankruptcy, but
Def endant did not investigate, delete, or correct any of the
ot her public records, accounts, or information on Plaintiff’s
file which did not belong to her. (l1d.) Even after Plaintiff
brought suit, in July 2009, Plaintiff alleges that she | earned of
erroneous information on her report because her attorney was
provided with a purportedly corrected credit report prior to the
Rul e 16 conference; however, this report showed that the majority
of derogatory information belonging to another Teresa Price was
still showing up on Plaintiff’s report. (1d.)

Typically, when Defendant is repeatedly confronted with
a mxed file problem Defendant puts a “do not nerge” tag on the

files that mx. (ld. at 13.) The “do not nerge” procedure works



because it uses very strict matching criteria. (ld.) Wen a
file has a “do not nmerge” tag placed on it then digit-for-digit
mat ching of all nine digits of a social security nunber are
required. Inplenenting the “do not nerge” procedure only takes a
few seconds, and it “involves the nere click of a button on a
conputer screen.” (ld. at 15.) Despite the repeated m xi ng
problenms with Plaintiff’s file, Defendant did not enploy the “do
not merge” procedure in 2001, 2005, 2007, or 2009. (ld. at 16.)
Plaintiff requests actual damages arising fromthe | oss
of credit opportunities, injury to her credit reputation, and
enotional distress deriving from Defendant’s conduct and
Plaintiff’s subsequent credit problenms due to the inaccurate

i nformati on shown on her credit reports.

[11. MOTION FOR PARTI AL SUMVARY JUDGVENT

Def endant seeks sunmmary judgnment on all of Plaintiff’s
reinvestigation clainms under FCRA § 1681li; all of Plaintiff’s
W || ful ness clainms under FCRA 8 168le(b); and Plaintiff’'s §
1681le(b) negligence clains except those relating to Defendant’s
reporting of information, on March 12, 2009, in connection with
Plaintiff’s attenpt to obtain a loan to hel p her son purchase a
car.*?

Summary judgnent is appropriate if there are no genui ne

Di scovery in the case is now conpl ete.
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i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(c). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of sonme disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-exi stence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.
“After making all reasonable inferences in the
nonnovi ng party’s favor, there is a genuine issue of materi al
fact if a reasonable jury could find for the nonnoving party.”

Pignataro v. Port Auth. of N.Y. & N.J., 593 F.3d 265, 268 (3d

Cr. 2010) (citing Reliance Ins. Co. v. Myessner, 121 F.3d 895,

900 (3d Cir. 1997)). Wiile the noving party bears the initial
burden of show ng the absence of a genuine issue of nateri al

fact, the non-noving party “may not rely nerely on allegations or
denials in its own pleading; rather, its response nust-—by
affidavits or as otherw se provided in [Rule 56] —set out specific
facts show ng a genuine issue for trial.” Fed. R Cv. P.

56(¢€) (2).

A. Def endant Cannot Assert the Accuracy Def ense

Def endant states that Plaintiff’s 8§ 1681(e)(b) and §
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1681i cl ains should be di sm ssed because Plaintiff has not
established that information in Plaintiff’s credit report was

i naccurate. Wwen a Plaintiff clains a violation of § 1681(e)(b)
or 8§ 1681i, the Plaintiff has the burden of proving that the

di sputed information is inaccurate. Cortez v. Trans Union, LLC

617 F.3d 688, 708 (3d Cir. 2010) (stating negligent nonconpliance
of 8 1681(e)(b) consists of the following four elenents: (1)
i naccurate information was included in a consuner’s credit report

.)(internal citation omtted); Klotz v. Trans Union, LLC,

246 F.R D. 208, 213 (E.D. Pa. 2007) (stating that 8 1681li clains
require a showing that the disputed information is inaccurate

(citing CQushman v. Trans Union Corp., 115 F. 3d 220, 226-27 (3d

Cir. 1997))). Defendant contends that Plaintiff has not net her
burden of establishing that the information contained in her
consuner reports was inaccurate therefore the accuracy defense
bars Plaintiff’s 8§ 1681(e)(b) and § 1681i cl ai ns.

Typically, the accuracy defense is an issue of fact.
Here, Plaintiff has pointed to facts of record that create a
genui ne question of material fact. “[A] consuner report cannot
be *accurajte]’ under either section 168le(b) or section 1681 if
it contains information that is legally incorrect.” Crane v.

Trans Union, LLC 282 F. Supp. 2d 311, 318 (E.D. Pa. 2003)

(citing CQushman, 115 F.3d at 226-27). |In Defendant’s notion,

Def endant recogni zes that Plaintiff alleged an inaccuracy



regardi ng a bankruptcy, two tax lines, and eight “tradelines.”
(Def.”s Mot. at 2.) As such, Defendant acknow edges that there
were di sputed inaccuracies. Furthernore, Plaintiff states that
these are not the only inaccuracies; however, even if they were,
they are nore than enough to raise a genuine issue of materi al
fact as to evidence of an inaccuracy. (Pl.’s Resp. at 21-22
(establishing at |east thirty-seven inaccuracies by pointing to
responses to interrogatories, Defendant’s credit file records,
and third party discovery).)

Plaintiff has pointed to facts of record that, if
correct, would show there were inaccuracies in Plaintiff’s
consuner reports. Mreover, Defendant has acknow edged there
were certain inaccuracies. Based on the foregoing, Defendant
cannot assert the accuracy defense and summary judgnent will be

deni ed.

B. Plaintiff’s § 1681li Cains are Not | nappropriate
Because There is a Genuine |Issue of Material Fact as to
Wet her the Allegedly Inaccurate Accounts Were Tinely
Del eted, Never Disputed, or Accurate

Def endant states that Plaintiff does not have a valid
claimunder 8§ 1681i because any disputed information was
i nvestigated and deleted within thirty days of receiving notice
of dispute. (Def.’s Mot. at 9 (stating TU del eted the Key Bank,
Capital Credit, CBE, and Conpucredit accounts, and the Chapter 7

Bankruptcy).) Plaintiff, however, argues that she has a valid §
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1681i cl ai m based on her March 12, 2009 phone call. During this
phone call, Plaintiff disputed various pieces of false
informati on that were on her consuner report. Plaintiff points
to her Declaration dated May 24, 2010 to prove that, on March 12,
2009, she conpl ained of various itenms on her consuner report
i ncl udi ng a bankruptcy, various public records, credit accounts,
and personal information. (Pl.’s Resp. at Ex. 9.) Defendant,
however, argues that according to Plaintiff’s deposition, taken
prior to the Declaration, Plaintiff only disputed the invalid
bankruptcy during her March 12, 2009 phone call.

Def endant states that the Court should not consider the
Decl aration nade after Plaintiff’s deposition, because it is a
“sham” Consequently, before determ ning whether Plaintiff has a
valid 8 1681i claim the Court nust first determne if the
Decl arati on can be considered or whether it violates the sham
doctrine. The Federal Rules of Civil Procedure do not prescribe
how courts shoul d address contradi ctory subsequent affidavits.
However, the Third G rcuit has held that “a party nmay not create
a material issue of fact to defeat sunmary judgnent by filing an
affidavit disputing his or her own sworn testinony w thout
denmonstrating a pl ausi ble explanation for the conflict.” Baer v.

Chase, 392 F.3d 609, 624 (3d Cr. 2004) (citing Hackman v. Valley

Fair, 932 F.2d 239, 241 (3d Cr. 1991)). This principle of
summary judgnent practice is often referred to as the “sham

affidavit doctrine.”
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A sham affidavit cannot raise a genuine issue of
material fact because it is nmerely a variance fromearlier
deposition testinony; therefore, no reasonable jury could rely on

it to find for the nonnovant. Jimnez v. All Am Rathskeller

Inc., 503 F.3d 247, 253 (3d Cr. 2007). |If an affidavit is
offered solely for the purpose of defeating summary judgnent, it
is proper for the trial judge to conclude that no reasonable jury
could accord that affidavit evidentiary weight and that summary
judgnent is appropriate. |d.

Sonme federal courts have adopted a particularly harsh
version of the sham affidavit doctrine. These courts hold that
whenever a subsequent affidavit contradicts prior deposition
testinony it should be disregarded. [d. at 254. The Third
Circuit, however, has adopted a nore flexible approach. See
Baer, 392 F.3d at 624; Hacknan, 932 F.2d at 241; Martin v.
Merrell Dow Pharm, Inc., 851 F.2d 703, 705-06 (3d Cr. 1988);

Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262, 266-67 (9th Cr.

1991). In Baer, the Third Crcuit stated that “[w] hen there is
i ndependent evidence in the record to bol ster an ot herw se
guesti onabl e affidavit, courts generally have refused to
disregard the affidavit.” 392 F.3d at 625. Such corroborating
evi dence may establish that the affiant was “understandably”

m st aken, confused, or not in possession of all the facts during
the previous deposition. 1d. Additionally, the Third Grcuit
has held that an affiant has the opportunity to offer a

“satisfactory explanation” for the conflict between the prior
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deposition and the affidavit. Hackman, 932 F.2d at 241. Wen a
party does not adequately explain the contradiction, it is
appropriate for the district court to disregard the subsequent
affidavit.

In this case, Plaintiff filed a sur-reply explaining
that the Decl aration does not contradict Plaintiff’'s prior
deposition but, rather, supplenents the deposition. Plaintiff
poi nts out that the deposition nakes reference to inaccuracies
ot her than the bankruptcy and the Decl aration was created to
el aborate on these other inaccuracies. (Pl.’s sur-reply at 1-2.)
During the deposition, Plaintiff was asked how she | earned t hat
there was a bankruptcy on her credit. Plaintiff responded,
“[b]lecause | was trying to assist ny son in buying a car and ny

credit report canme back with a bankruptcy anong other things.”

(ILd. (citing Ex. 1, Pl.’s Dep. Trans. 69:5-14(enphasis added)).)
Plaintiff states that during her deposition Defendant never fully
guesti oned her about inaccuracies other than the bankruptcy;
consequently, the Declaration was submitted to clarify the

i ssue.® Based on the foregoing, the Declaration cannot be deened
a contradi cting docunent and does not fall within the sham

doctri ne.

Finding that the Declaration properly suppl enents

° Areview of Plaintiff’s deposition reveals that, in

reference to the March 12, 2009 di spute, Defendant’s attorney
only questioned Plaintiff about the bankruptcy even though
Plaintiff alerted Defendant’s attorney to various inaccuracies
when questioning on the topic began. (Pl.’s sur-reply at 1-2
(citing Ex. 1, Pl.’s Dep. Trans. 69:5-14 and 88:1-6).)
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Plaintiff’s previous answers at deposition, the Court nust next
determ ne whether there are any questions of material fact in
regards to Plaintiff’s 8 1681i claim Section 1681i(a)(1)(A)
requi res CRAs, such as Defendant, to “conduct a reasonable
reinvestigation to determ ne whether the disputed information
[was] inaccurate . . . .” Section 1681li(a)(5)(A) states that, if
after the reinvestigation any itemis found to be incorrect or

i nconpl ete, “the consuner reporting agency shall—i) pronptly
delete the item. . . or nodify that itemor information, as
appropriate, based on the results of the reinvestigation.”

Mor eover, CRAs are charged with preventing “reinsertion” of
previously deleted material back onto the consunmer’s credit file.

15 U.S.C. § 168li(a)(5)(B), anended on other grounds by, by Pub.

L. No. 111-203 (July 21, 2010).

Plaintiff argues that sections 1681li(a)(1)(A and
(a)(5) (A were violated because Defendant failed to properly
reinvestigate Plaintiff’s March 12, 2009 notification of false
public records, credit accounts, and erroneous personal
information. Additionally, Section 1681i(a)(5)(B) was violated
gi ven that Defendant reinserted the inaccurate bankruptcy, which
was previously deleted on March 12, 2009, back into Plaintiff’s
consuner report on July 13, 2009.

Based on Defendant’s failure to adequately tend to al

the inaccuracies on Plaintiff's file as of March 21, 2009, and
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the reinsertion of the bankruptcy, Plaintiff has brought a valid
8 1681i claimagainst Defendant and sumrmary judgnment will be

deni ed.

C. Plaintiff’s § 168le(b) Caimis Not |nappropriate
Because There is a CGenuine |Issue of Material Fact as to
VWhether Plaintiff Cannot Establish Causation

When a Plaintiff clains a violation of 8§ 168le(b) the
Plaintiff has the burden to prove that any inaccurate information
in the consunmer report caused the consunmer’s injury. Cortez, 617
F.3d at 708 (“Negligent nonconpliance with 81681e(b) consists of
the following four elenments: . . . (3) the consuner suffered
injury; and (4) the consuner’s injury was caused by the inclusion
of the inaccurate entry.”). Defendant argues that Plaintiff
cannot show she was denied credit and suffered credit harm
because of the Defendant’s negligent or willful allowance of
inaccurate information in Plaintiff’'s credit report. (Def.’s
Mot. at 12.) Defendant states that any credit harmwas due to
t he accurate unfavorable information that was on Plaintiff’s
credit report. (ld.) Plaintiff, however, points out that even
if she has not established that her credit harmwas due to
Def endant’ s actions, sumary judgnent and di sm ssal of
Plaintiff’s 8 168le(b) clainms is unwarranted because she has
asked for three types of damages, credit harm being only one of

t hese types of danages. (Pl.’s Resp. at 26.)
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The three types of damages Plaintiff asks for are (1)
credit harmilost credit opportunities; (2) credit defamation; and
(3) enotional distress (anxiety, frustration, enbarrassnent,
humliation, etc.). Additionally, the FCRA permts statutory
damages, punitive damages, and attorneys’ fees and costs.

Def endant does not challenge Plaintiff’'s evidence or right to
recover actual damages for credit defamati on and enoti onal
distress. The only area of contention is Plaintiff’s claimfor
credit harmllost credit opportunities; therefore, even if

Def endant is correct, Plaintiff could still pursue other valid
theories of recovery. Additionally, summary judgnent as to
Plaintiff’s claimfor credit harmlost credit opportunities is
I nappropriate because there are genuine issues of material fact
concerni ng causati on.

A claimfor credit harmiloss credit opportunities can
formthe basis for an award of damages under the FCRA. Law ence

v. Trans Union LLC, 296 F. Supp. 2d 582, 588 (E.D. Pa. 2003). The

Third Crcuit has held that it is a jury issue whether a credit
reporting inaccuracy was a “substantial factor” in a lost credit
opportunity and that a consuner-plaintiff is mnimally required
to present sone evidence of a credit inaccuracy and then sone

evi dence of applying for and not obtaining credit. Philbin v.

Trans Union Corp., 101 F. 3d 957, 966-70 (3d Cir. 1996), abrogated

on ot her grounds, Cortez, 617 F.3d at 688. Based on the
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foregoing, a Plaintiff can establish credit harm w t hout

pi npoi nting causal precision. Here, there is evidence from which
the jury could find actual danages of credit harm | oss of credit
opportunities due to the erroneous information placed on
Plaintiff’s credit report. For exanple, Plaintiff was harnmed by
Def endant’ s reporting of inaccurate and derogatory information to
El an Fi nancial in February 2009 and on other occasions. (Pl.’s
Resp at Ex. 22.) A jury could find that Plaintiff’s mxed file
was a substantial factor in her inability to secure credit;

consequently, sunmmary judgnent shoul d be deni ed.

D. Def endant Erroneously Argues that Plaintiff’s Negligent
and Wllful 8 1681i Cains Fail as a Matter of Law

Section 1681n provi des danages when a Def endant
willfully violates the FCRA. The nmeaning of willful is to be

ascertai ned according to the coomon law. Safeco Ins. Co. O

Anerica et al. v. Burr et al., 551 U S. 47, 57 (2007). The

common | aw treated actions in “reckless disregard” of the |aw as
“Wllful” violations. [d. As such, “[t]he standard civil usage
t hus counsels reading 8 1681n(a)’s phrase ‘willfully fails to
conply’ as reaching reckless FCRA violations . . . .” 1d.
Additionally, the Court in Safeco inplied that know ng viol ations
of the FCRA are “willful” violations. 1d. at 59 (stating know ng
violations are a nore serious subcategory of wllful violations).

Fol |l owi ng Safeco, the Third Crcuit has held that willful FCRA
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viol ati ons can be “knowi ng” or ones that show a “reckl ess
di sregard” for consuner rights. Cushman, 115 F.3d at 227.
Mor eover, the Cushman court held that a defendant may willfully
violate the FCRA by actions that are “on the sane order as
w Il ful conceal nents or m srepresentations.” 1d. Based on the
foregoi ng, summary judgnment is inappropriate when there are
genui ne issues of material fact as to whether Defendant know ngly
engaged in acts that violated the FCRA, acted wth reckl ess
disregard as to violating the FCRA, or willfully conceal ed or
m srepresented information in an effort to skirt the requirenents
of the FCRA

At a mninmum Plaintiff can defeat summary judgnent as
to her 8§ 1681li clains by show ng Defendant acted in reckl ess
di sregard of Plaintiff’s rights when engaging in investigations
pursuant to 8 1681li. Recklessness is commonly interpreted as
conduct violating an objective standard-action entailing an
unjustifiably high risk of harmthat is either known or so

obvious that it should be known. See Safeco, 551 U S. at 49.

Whet her the Defendant’s conduct violates this objective standard
is a fact-bound inquiry that should be answered by a jury. See
Cushman, 115 F.3d at 223, 227 (reversing and remanding a tri al
court judgnent as a matter of law and instructing trial court to
consider Plaintiff's FCRA wilfulness claimin light of the

reckl ess disregard standard). This is consistent with a nunber
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of Eastern District decisions which, foll ow ng Cushman, have
rejected notions for summary judgnment in FCRA wi || ful ness cases
finding that the reckless disregard determ nation should be |eft

for the jury. See Lawence, 296 F. Supp. 2d at 590 (denying

summary judgnent to CRA for FCRA willfulness claim; Crane, 282

F. Supp. 2d at 321 (sane); Evantash v. GE. Capital Mortgage

Servs., Inc., No. 02-cv-1188, 2003 W. 22844198, at *8 (E.D. Pa.

Nov. 25, 2003) (sane).

Here, the issue of whether Defendant acted in reckless
di sregard when investigating Plaintiff's file and violated 8
1681i presents a jury question. Plaintiff has provided evidence
that, if true, shows that her file continually had inaccurate
facts, Plaintiff notified Defendant of the inaccuracies on
vari ous occasions, and Defendant repeatedly | et the inaccuracies
continue for decades. (Pl.’s Resp. at 43.) Plaintiff put
Def endant on notice in 2001, 2005, 2007, and 2009 that anot her
consuner’s information was being mxed into her file. Even
t hough Def endant was on notice of the continual problens with
Plaintiff’s file, Defendant failed to use its “do not nerge”
procedures to prevent the mxing. Additionally, in March 2009,
after being put on notice of various inaccuracies, Defendant only
i nvestigated one inaccuracy—the bankruptcy. Moreover, in
violation of 8 1681i(a)(5)(i), Defendant allowed for the

i naccur ate bankruptcy, reported in March 2009, to be reinserted
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onto Plaintiff's file.

G ven Defendant’s general know edge of the mxed file
probl em and Defendant’s failure to act to ensure these probl ens
did not continue, a jury could reasonably find that Defendant
acted in reckless disregard and sunmary judgnment shoul d be
deni ed. ®

E. Def endant Erroneously Argues that Plaintiff’'s WIlful §

1681e(b) C aimand Negligent 8 168le(b) CaimFail as a
Matter of Law

Section 168le(b) requires CRAs to follow “reasonabl e
procedures to assure maxi mum possi bl e accuracy” when preparing
consuner reports. Defendant argues that to determ ne whet her
Def endant willfully violated this section of the FCRA, the Court
nmust exam ne whet her the Defendant’s reading of the statute was
obj ectively unreasonable. Safeco, 551 U S. at 69-70. Defendant
argues that, based on Safeco, Defendant’s reading of the statute
is a “threshold” question. Defendant states that its
interpretation of the statute was not objectively unreasonabl e
thus the matching procedures it enacted were in accordance with
the requirenents of § 1681e(b).

Saf eco, however, did not hold that when determ ning

° Since negligence is a |lower standard than w || ful ness,

Def endant’ s notion for summary judgnment as to whet her Def endant
negligently violated 8 1681i will also be denied. See supra n.3,
at 3.
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whet her there is a willful violation of the FRCA the Court nust
always first do a threshold test and determ ne whether a
Defendant’ s “readi ng” of the statute was objectively
unreasonable. |In Safeco, the issue before the Court was whet her
there was a willful violation of § 168la(k)(1)(B)(l). The Court
had to interpret that section’s use of the term“increase” and
determ ne whether Defendant’s interpretation of that termwas
obj ectively unreasonabl e because the FCRA is silent on this
point. Additionally, no court of appeals or the Federal Trade
Comm ssion (“FTC’) had issued guidance on interpretation of the
term“increase.” 1d. at 69-70.

This case, however, is distinguishable from Saf eco
because 8§ 168le(b) does not contain any statutory text that “is
| ess than pellucid and which has not been construed in detail by
the Courts of Appeals.” (Pl.’s sur-reply at 5.) Defendant’s
belief inits reading of the statute is no defense to wi |l ful ness
under Safeco. Wat is at issue is not Defendant’s subjective
readi ng of the statute, but rather whether the reading of the
statute proposed by the Defendant was objectively reasonable in
this case. Defendant cannot argue that a reasonabl e person would
be confused as to the neaning of its FCRA duties under 8 168le(b)
given that, at the tine, at least three courts of appeals had
construed the neaning of 8 168le(b) against TUin mxed file

cases simlar to this one. (Pl.’s Resp. at 48.)
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Additionally, the FTC specifically warns CRAs to
adequately review their procedures when they learn of errors in
their reports that may indicate system c problens. An exanple of
an error that would require such reviewis the issuance of a
consuner report “containing information on two or nore consuners
(e.g., information that was mxed in the file) in response to a
request for a report on only one of those consuners.” 16 CF. R
pt. 600, App. (Part 3. A of commentary on 8 607 of FCRA, codified
at section 168le(b)).

Plaintiff’s claimis predicated on Defendant’s repeated
failure to use the “do not nerge” procedure and its unw |l lingness
to permanently correct Plaintiff’'s mxed file despite her
di sputes that another person’s information appeared on her credit
report in 2001, 2005, 2007, and 2009. Defendant has a “do not
merge procedure” which is its only renedy to mtigate the
occurrence of a mxed file. (Pl.’s Resp. at 13.) Depositions
indicate that the “do not nerge” procedure is used to prevent
m xed files if Defendant knows of a m xing problem The
procedure uses strict matching criteria. (ld. at 14.) \Wen
Def endant is aware of a problemw th a file it puts a tag on it
soit will not nmerge with another file unless there is a digit-
for-digit match for all nine digits of the social security
nunber. (ld.) Here, Plaintiff has pointed to facts of record

that a jury could reasonably find that Defendant acted in
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reckl ess disregard of the FCRA by not inplicating its “do not
mer ge” procedure even though Plaintiff continually disputed
vari ous problens on her credit reports and inforned Defendant
t hat anot her person’s information was appearing on her credit
reports. (Pl.’ s sur-reply at 4.) Based on the foregoing,
summary judgnent as to Plaintiff’s clainms for willful or

negligent violations of 8§ 1681le(b) w Il be deni ed.

V.  CONCLUSI ON

For the foregoing reasons, Defendant’s notion for

partial summary judgnment is denied. An appropriate Order wll

foll ow
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TERESA PRI CE, : ClVIL ACTI ON
: NO. 09-1332
Pl ai ntiff,
V.
TRANS UNI ON, LLC,
Def endant s.
ORDER
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AND NOW this 23rd day of Novenber, 2010, it is hereby
ORDERED t hat Defendant's notion for partial sunmary judgnment is
DENI ED. (doc. nos. 37 and 41.) Defendant's notion for |eave to
file areply is GRANTED. (doc. no. 46.) Plaintiff’'s notion for
leave to file a sur-reply is GRANTED. (doc. no. 48.)

Defendant’s notion for permssion to file a response and reply to

Plaintiff’s sur-reply is GRANTED. (doc. no. 50.)

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERESA PRI CE, = A VIL ACTI ON
: NO._ 09-1332

Pl aintiff

V.

TRANS UNION, LLC,

Def endant .

AND NOW this 23rd day of Novenber, 2010, it is hereby

ORDERED t hat Defendant's notion to strike Exhibit 15 to

Plaintiff's Opposition to Trans Union’'s Mtion for Parti al

Sunmmary Judgenent (doc. no. 41) is DEN ED as npbot because the

Court did not take this docunent into consideration when ruling

on Trans Union’s Mtion for Partial Summary Judgnent.’ (doc.

nos. 42, 49, 51, 52.)

AND I T | S SO ORDERED

! This Order does not determ ne whet her Exhibit 15
could be used as an exhibit in trial.
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s/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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