UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAPI TOL | NSURANCE COVPANY
Pl aintiff, E CIVIL ACTI ON
V. E NO. 10- CV- 1195
CHARLES DVORAK, et al .,
Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. Cct ober 26, 2010
Before this Court are the Revised Mdtions to Dismss of

Def endants Alison Dvorak (Doc. No. 34) and Ri chard Dvorak (Doc.

No. 37) and Plaintiff’s response in opposition thereto (Docs.

Nos. 42, 43). For the reasons set forth in this Menorandum the

Court grants the Motions.

| . BACKGROUND

Plaintiff Capitol Insurance Co. has sued a host of
i ndi vidual s and corporations, including R chard and Alison
Dvorak, for alleged | osses arising froma reinsurance agreenent
Plaintiff entered into wth Al drostar, S.A  The Defendants
i ncl ude Ranpage Marketing Services, Inc., and Newport Resources
Managenment, Inc., two corporations that allegedly represented
thenselves as the licensed U.S. agent for Aldrostar, S A ;
Al drostar, Inc., the alleged successor corporation to Aldrostar,
S. A ; Charles Dvorak, Doreen Dvorak, Richard Dvorak, and Alison
Dvorak, who allegedly represented thensel ves as officers,

shar ehol ders, enpl oyees, agents, or servants of the corporate



Def endants; and Dani el Sanela, CPA, PC, an independent accounting
firmthat audited Aldrostar, S.A Plaintiff has asserted clains
of fraud, negligent msrepresentation, RICO violation, conspiracy
to violate RICO breach of contract, and professional negligence.
Probl ematically, Plaintiff’s Conplaint and responsive bri ef
speak in very broad | anguage (even though nore specific pertinent
facts should already be known to Plaintiff), repeatedly conflate
the all eged actions of the nmany Defendants (e.g., by using the
anbi guous term “Defendants,” even though the information to
separate the actions should again be in Plaintiff’s possession),
and seem ngly change whi ch causes of action Plaintiff is
bringing. It best appears that Plaintiff is suing Alison and
Ri chard Dvorak on all clains except professional negligence.*®
Alison and Richard Dvorak have filed identical pro se
Revi sed Motions to Dismss, providing four grounds for dismssing
themfromthis suit: (1) lack of subject matter jurisdiction,
(2) lack of personal jurisdiction, (3) inproper venue, and (4)

failure to state a clai mupon which relief can be granted. ?

! For purposes of the pending Revised Mtions to Dismss, however, it
is irrelevant which of the clainms are in fact being asserted against Alison
and Ri chard Dvorak, because this Court finds that Plaintiff has failed to
prove personal jurisdiction for any of them

2 Def endants appear to msconstrue the nature of subject matter
jurisdiction, basing their subject matter jurisdiction challenge on the ground

that they are “individual[s] with no ownership . . . control, responsibility
or obligation” as to Aldrostar, S. A, and that they are without “any interests
in any company involved in this case.” (Rev. Mt. to Disniss of Aison

Dvorak, para. 1.; Rev. Mot. to Dismss of Richard Dvorak, para. 1.) This
Court liberally construes pro se Defendants’ argunent as either a “corporate
shi el d” chall enge to personal jurisdiction or a Rule 12(b)(6) challenge for
failure to state a claimupon which relief can be granted, and addresses this
argunent infra.

This Court has subject matter jurisdiction pursuant to both 28 U. S.C. §
1331 (federal question jurisdiction, as Plaintiff has asserted a violation of
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1. STANDARD OF REVI EW

It is well-established that, “once the defendant raises the
guestion of personal jurisdiction, the plaintiff bears the burden
to prove, by a preponderance of the evidence, facts sufficient to

establish personal jurisdiction.” Carteret Sav. Bank, FA v.

Shushan, 954 F.2d 141, 146 (3d Cr. 1992). Wile “courts
reviewing a notion to dismss a case for lack of in personam

jurisdiction nust accept all of the plaintiff’s allegations as

true and construe disputed facts in favor of the plaintiff,” id.
at 142 n.1, “the plaintiff nust sustain its burden . . . through
sworn affidavits or other conpetent evidence.” Patterson v. FBI,

893 F.2d 595, 604 (3d Cir. 1990) (internal quotation marks
omtted). “[A]t no point may a plaintiff rely on the bare

pl eadi ngs alone in order to withstand a defendant’s Rule 12(b)(2)
notion to dismss for lack of in personamjurisdiction.” 1d.

(internal quotation marks omtted).

[11. DI SCUSSI ON

“Rule 4(e) of the Federal Rules of Civil Procedure is the
starting point [of a personal jurisdiction analysis]. This rule
aut hori zes personal jurisdiction over non-resident defendants to

the extent perm ssible under the |aw of the state where the

a federal statute, 18 U S.C. 8§ 1962) and 28 U S.C. § 1332 (diversity
jurisdiction, as no Defendant is a citizen of the sane State as Plaintiff and
the amount in controversy exceeds $75, 000).

Because this Court concludes that Plaintiff has failed to prove persona
jurisdiction, see infra, it need not address the issues of venue or failure to
state a claim



district court sits.” Pennzoil Prods. Co. v. Colelli & Assocs.,

Inc., 149 F.3d 197, 200 (3d Cir. 1998) (internal quotation marks
omtted). Pennsylvania s long-armstatute “permts Pennsyl vani a
courts to exercise personal jurisdiction over nonresident
defendants ‘to the constitutional [imts of the Due Process

Cl ause of the Fourteenth Anmendnent.’” [d. (citation omtted).
“Adistrict court’s exercise of personal jurisdiction pursuant to
Pennsylvania' s long-armstatute is therefore valid as long as it
is constitutional.” 1d.

Plaintiff fails to address the constitutional test, instead
focusing on the statutory grant of jurisdiction pursuant to 42
Pa. Cons. Stat. 8 5322. Cearly, however, a court “cannot
presunme that jurisdiction is proper sinply because the
requirenents of a long-armstatute have been net.” 1d. at 202.

The constitutional test may be satisfied through the
exi stence of general or specific jurisdiction. *“GCeneral
jurisdiction is based upon the defendant’s ‘conti nuous and
systematic contacts’ with the forumand exists even if the
plaintiff’s cause of action arises fromthe defendant’s non-forum

related activities.” Remck v. Manfredy, 238 F.2d 248, 255 (3d

Cir. 2001). *“Specific jurisdiction exists when the plaintiff’s
claimis related to or arises out of the defendant’s contacts
with the forum” Pennzoil, 149 F.3d at 201 (internal quotation
mar ks omtted).

Under the traditional test for specific jurisdiction, “a

court must determ ne whether the defendant had the m ni num
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contacts with the forumnecessary for the defendant to have
‘reasonably anticipated being haled into court there.”” 1d.

(quoting World-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286,

297 (1980)). “A finding of m nimm contacts denmands the
denmonstration of ‘sonme act by which the defendant purposely
availed itself of the privilege of conducting business within the
forum State, thus invoking the protection and benefits of its
laws.’” 1d. at 203 (first citation omtted) (quoting Hanson v.
Denckla, 357 U.S. 235, 253 (1958)). If “m ninmum contacts have
been established, a court may [then] inquire whether ‘the
assertion of personal jurisdiction would conport with ‘fair play

and substantial justice.”’” 1d. at 201 (quoting Burger King

Corp. v. Rudzewi cz, 471 U S. 462, 476 (1985)). That is, “even if

a defendant has the requisite mninmumcontacts with the forum
state, other factors may mlitate agai nst exercising
jurisdiction.” 1d. at 205.

When an out-of -state defendant has been accused of an
intentional tort, however, the specific jurisdiction analysis is
slightly different, as the Third G rcuit uses the Calder “effects
test.” To establish jurisdiction in this way,

the plaintiff nust allege facts sufficient to neet a
three-prong test. First, the defendant nust have
committed an intentional tort. Second, the plaintiff
must have felt the brunt of the harm caused by that
tort in the forum such that the forumcan be said to
be the focal point of the harmsuffered by the
plaintiff as a result of the tort. Third, the

def endant nust have expressly aimed his tortious
conduct at the forum such that the forum can be said
to be the focal point of the tortious activity.



| MO Indus., Inc. v. Kiekert AG, 155 F.3d 254, 256 (3d Cr. 1998).

Additionally, the Third Grcuit has warned that “[s]inply
asserting that the defendant knew that the plaintiff’s principal

pl ace of business was located in the forumwould be insufficient

initself to neet this requirenent.” |d. at 265. “In the
typi cal case, [satisfaction of the test] will require sone type
of “entry’ into the forumstate by the defendant.” 1d. Thus,

“[jJust as the standard test prevents a defendant from ‘ be[i ng]
haled into a jurisdiction solely as a result of random
fortuitous, or attenuated contacts,’ the effects test prevents a
def endant from being haled into a jurisdiction solely because the
def endant intentionally caused harmthat was felt in the forum
state if the defendant did not expressly aimhis conduct at that

state.” Marten v. Godwi n, 499 F.3d 290, 297 (3d G r. 2007)

(citation omtted).

Regardl ess of the test, specific jurisdiction is generally
evaluated on a “claimby-claimbasis,” id. at 296, and “the due
process standard nust be applied to each defendant” separately.
Carteret, 954 F.2d at 145 n.6. This separation is especially
inportant in the present case, where there are nunerous
Def endants and Plaintiff has sued the individual Defendants not
in their individual capacity but in their capacity as agents of
the corporate Defendants. This is because, “[g]enerally,

i ndi viduals performng acts in a state in their corporate

capacity are not subject to the personal jurisdiction of the



courts of that state for those acts.” Elbeco Inc. v. Estrella de

Plato, Corp., 989 F. Supp. 669, 675 (E.D. Pa. 1997) (i nternal

guotation marks omtted).?

Plaintiff has submtted an “Affidavit of Counsel in Support
of Plaintiff’s Opposition to Defendants, R chard and Alison
Dovrak’s [sic] Revised Motion to Dism ss” [hereinafter “Pl.
Aff.”] with several exhibits (Doc. No. 42). Defendants Richard
and Alison Dvorak have each submtted an affidavit. Though
Plaintiff cannot rely on its pleadings because it bears the
burden of proving jurisdiction through affidavits or other
conpetent evidence, Plaintiff's affidavit avers only a smal
portion of the facts alleged in the Conplaint (omtting, for
exanpl e, any reference to the “alter ego” theory raised in the
Conplaint). Moreover, Plaintiff attenpts to present additiona
facts in its responsive brief. This is clearly inappropriate.
The facts nust be presented through affidavits, exhibits, or

ot her conpetent evidence for this Court to consider them

8 “The courts have carved out two exceptions to the ‘corporate shield
doctrine, refusing to allow a corporate officer to invoke its protections
where the officer was involved in tortious conduct for which he or she could
be held personally liable, or when a corporate officer ‘has been charged with
violating a statutory schene that provides for personal, as well as corporate,
l[iability.”” Johnson v. Phelps, No. 05-5555, 2007 U S Dist. LEXI S 24212, *11
(E.D. Pa. Apr. 2, 2007) (citations omtted); see also Elbeco Inc. v. Estrella
de Plato, Corp., 989 F. Supp. 669, 675 (E.D. Pa. 1997) (“[A] recognized
exception to this general rule is that a corporate agent may be held
personally liable for torts committed in their corporate capacity.” (interna
qgquotation marks omtted)).

“I'n order to determ ne whether the corporate officer will be subject to
personal jurisdiction, the follow ng factors should be exam ned: ‘the
officer’s role in the corporate structure, the quality of the officers’[]
contacts, and the extent and nature of the officer’s participation in the
al l eged tortious conduct.’” Elbeco, 989 F. Supp. at 675 (quoting Ml eski v.
DP Realty Trust, 653 A 2d 54, 63 (Pa. Commw. Ct. 1994)).
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Consi dering the evidence properly submtted, this Court finds
i nsufficient proof of personal jurisdiction over both Defendants.

1. Alison Dvorak

Plaintiff has fallen far short of proving that this Court
has personal jurisdiction over Alison Dvorak. As an initial
matter, Plaintiff fails to show why this Court should even
consi der any actions Alison Dvorak may have taken in her
corporate capacity—-that is, why the “corporate shield” does not

apply. See, e.qg., Schiller-Pfeiffer, Inc. v. Country Hone

Prods., Inc., No. 04-1444, 2004 U.S. D st. LEXIS 24180, *15-27

(E.D. Pa. Dec. 1, 2004) (concluding that personal jurisdiction
over two directors who played “major roles” in the corporation
woul d be “problematic at best” when their only direct contact

w th Pennsylvania was their signature on an agreenent sent to the

plaintiff’s Pennsylvania office); D&S Screen Fund Il v. Ferrari,

174 F. Supp. 2d 343, 347-48 (E.D. Pa. 2001) (holding the
corporate shield applicable when the contacts of the defendant
conpany president wth Pennsylvania consi sted of several

tel ephone calls and facsimle transm ssions but his allegedly
tortious activity did not appear to have occurred in
Pennsyl vani a) .

As for the relationship, if any, between Alison Dvorak and
Pennsylvania, Plaintiff’s affidavit only nakes the bare assertion
that “[t] he Dvorak Defendants transacted business in the
Commonweal t h of Pennsyl vani a t hroughout the entire period of tine

from 2002- 2007 when they presented thenselves as the registered

8



agent for Aldrostar, SA.” (Pl. Aff. para. 10.) There is no

evi dence that Alison Dvorak’s alleged transaction of business in
Pennsyl vani a was “conti nuous and systematic;” thus, general
jurisdiction is nonexistent. Nor has Plaintiff supplied evidence
to show how the clains at issue arose from any business Alison
Dvorak transacted in Pennsylvania; thus, specific jurisdiction is

not proven. See, e.d., Regan v. Loewenstein, 292 Fed. App x 200,

205 n.3 (3d Gr. 2008) (affirmng the finding of no persona
jurisdiction when the plaintiffs “allege[d] that [one plaintiff]
met with [the defendants] in Pennsylvania to discuss her book,
but they [did] not provide any details” of the neeting).

2. Richard Dvorak

Plaintiff has also failed to prove that this Court has
personal jurisdiction over Richard Dvorak. As with Alison
Dvorak, Plaintiff does not address why this Court should even
consi der any actions Richard Dvorak may have taken in his
corporate capacity. Unlike with Alison Dvorak, there is nore
specific evidence of a relationship with Pennsylvania than just
the broad assertion that “[t] he Dvorak Defendants transacted
busi ness in the Commonweal t h of Pennsyl vani a t hroughout the
entire period of tinme from 2002-2007 when they presented
t hensel ves as the registered agent for Aldrostar, SA.” (Pl. Aff.
para. 10.) Richard Dvorak’'s affidavit acknow edges that,

Representi ng Ranpage Marketing Services for Aldrostar

SA, | attended a neeting in Harrisburg, Pennsylvania

with the Departnent of Insurance and Capitol Insurance

Conpany on July 7, 2004 where | conveyed Al drostar SA' s
opi ni on regardi ng unearned prem um as a receivabl e that
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becones earned when col | ected and ot her concerns

related to the IBNR | agreed to convey the

information fromthe neeting to Al drostar SA.

(Richard Dvorak Aff. at unnunbered pg. 2.) “This was after
Capitol’s auditors clainmed there was a shortfall of $2,232,000.00
in the Funds Wthheld Account as of 2004 for Unearned Prem um
‘“UEP" and Incurred But Not Reported ‘IBNR funds.” (1d.) See
also PI. Aff. para. 11 (“Richard Dvorak admts in his revised
notion that he nmade an appearance and presentation to the

Pennsyl vani a Departnent of Insurance in Harrisburg, Pennsylvania
regardi ng the reinsurance conpany’s capacity to fulfill its

obl i gation under the reinsurance agreement.”). *

Plaintiff has woefully failed, however, to show whether or
how this contact with Pennsylvania, rather than any actions
outside the forum gave rise to the clains of fraud, negligent
m srepresentation, RICO violation, conspiracy to violate RICQ
and breach of contract. |In fact, the only specific evidence of
Ri chard Dvorak’s participation in acts formng the basis of this
suit is limted to other years and circunstances, such as his
i nvol venent with the auditor’s report in 2002, (Pl. Aff. paras.

7, 8), well before his visit to Pennsylvania. See Regan, 292
Fed. App’ x 200 at 205 n.3. Accordingly, this Court finds that

4 Richard Dvorak refers to several other contacts between the
corporations and Pennsylvania, but it is unclear whether he was personally
i nvol ved. See Richard Dvorak Aff. at unnunbered pg. 1 (“[R]einsurance
contracts were approved by the Pennsylvania DO and signed in June 2002.");
id. at 2 (“Aldrostar SA's plan for funding the account through a letter of
credit was approved by the [Pennsylvania] Departnent of Insurance (“DO").
This was the second time the Departnent of |nsurance approved Al drostar SA and
its contract (2005).”"); see also id. (stating that Capitol Insurance
controlled all accounts and cal cul ated all comm ssions due to Al drostar SA
but not clarifying where these accounts and comi ssi ons origi nated).
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Plaintiff has not net its burden of showing that its clains arise

fromRi chard Dvorak’s contact wth Pennsyl vani a.

| V. CONCLUSI ON

Because Plaintiff has failed to establish m ni rumcontacts
bet ween Def endant Alison Dvorak and Pennsyl vani a or express
aim ng by Defendant Alison Dvorak at Pennsylvania, and because
Plaintiff has failed to establish that the clains against
Def endant Richard Dvorak arise fromany contact he had with
Pennsyl vani a, the Mtions are granted and Defendants are

di sm ssed pursuant to Federal Rule of G vil Procedure 12(b)(2).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAPI TOL | NSURANCE COVPANY
Plaintiff, . QVIL ACTION
v. . NO 10-CV-1195
CHARLES DVORAK, et al.,
Def endant s.
ORDER
AND NOW this 26th day of October, 2010, upon consi deration
of the Revised Mdtions to Dismss of Defendants Alison Dvorak
(Doc. No. 34) and Richard Dvorak (Doc. No. 37) and Plaintiff’s
response in opposition thereto (Docs. Nos. 42, 43), and for the
reasons set forth in the attached Menorandum it is hereby
ORDERED t hat the Mtions are GRANTED and the Conpl ai nt as agai nst
t hese Defendants is DI SM SSED wi t hout prejudice to any right of
Plaintiff to refile in an appropriate forum
It is FURTHER ORDERED that the Mdtions to Dismss of
Def endants Alison Dvorak (Doc. No. 5) and Richard Dvorak (Doc.

No. 6) are DEN ED as noot.
BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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