IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY BLACKSTON ) G VIL ACTI ON
V.

NEW JERSEY TRANSI T :
CORPCRATI ON, et al. : NO. 10-878

MEMORANDUM
Dal zel |, J. Cct ober 27, 2010

Plaintiff Anthony Bl ackston sues defendants, New Jersey
Transit Corporation (“NJT’) and three of its enpl oyees, George
W seman, Andrew Pawl ik, and WIIliam MErl ane, alleging violations
of 42 U.S.C. 88 1983, 1981, and 2000E et seq., as well as the
Pennsyl vani a Human Rel ations Act (“PHRA’). NJT, together with
Wseman and Paw ik, filed a notion for judgnent on the pleadings
pursuant to Fed. R CGv. P. 12(c), and MErlane later filed his
own Rule 12(c) notion. Both notions assert plaintiff’'s failure
to state a clai mupon which relief could be granted. For the

reasons set forth below, we will grant the notions.

Fact ual Backgr ound

In the posture of Rule 12(c) notions, we essentially
proceed as we would on a Rule 12(b)(6) nmotion. As our Court of
Appeal s has instructed, “[w hen a Rule 12(c) notion alleges
plaintiff’s failure to state a clai mupon which relief can be
granted as here, we analyze the notion under the sane standard as

a Rule 12(b)(6) motion to dismss.” (Qoer v. Brown, 105 Fed.

Appx. 345, 346 (3d Cir. 2004) (citing Turbe v. Gov't of Virgin

| sl ands, 938 F.2d 427, 428 (3d Cr. 1991).



In ruling on a notion to dismss under Fed. R Cv. P.
12(b)(6), we nust “accept all factual allegations in the
conpl aint as true and give the pleader the benefit of al
reasonabl e i nferences that can be fairly drawn therefrom”  Kost

v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr. 1993). Moreover, courts

may “consider [not] only allegations in the conplaint, [but]
exhibits attached to the conplaint, matters of public record, and

docunents that formthe basis of a claim” Brown v. Daniels, 128

Fed. Appx. 910, 913 (3d G r. 2005) (quoting Lumyv. Bank of

Anerica, 361 F.3d 217, 222 n.3 (3d Gr. 2004)) (internal
quotation marks omtted). A docunent forns the basis of a claim

if it is “integral to or explicitly relied upon in the

conmplaint.” 1d. (quoting In re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1426 (3d Gr. 1997)) (enphasis omtted).

Bl ackston all eges in his anended conplaint that he is a
bl ack mal e who began enploynent with NJT as an electrician in
August of 2005. Am Conpl. 7 11-13. At about 10:30 pmon the
eveni ng of August 4, 2008, Bl ackston alleges that he was sitting
with a co-worker in the cafeteria of the Mirisville,

Pennsyl vania NJT railyard, awaiting his nightly assignnent. [d.
19 14-15. On the table before them was a newspaper, opened to
page 6, revealing “an attractive femal e nodel in an
advertisement.” 1d. Y 16.

At this point, defendant MErlane, a white nal e,
approached Bl ackston’s table on his way to his own table and

“del i berately” wal ked behi nd Bl ackst on. 1d. 19 3, 17-18. As he
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did so, Blackston felt someone make contact with his back. 1d. 9
19. Blackston turned and beheld “MErlane imtating

i nappropriate sexual gestures consisting of but not limted to
hunpi ng, grinding, and rubbing his penis and genitals against his
back m m cking sexual acts,” all the while m m cking “sexua
sounds.” Id. 1Y 20-21. Blackston demanded an expl anation of
McErl ane’s conduct, and MErlane told him*“that | ooking at the

pi cture of the nodel on page six of the Trentoni an Newspaper nade
himreact as he did.” 1d.  22. MErlane then “continued to
smle and grin maliciously at the Plaintiff as he took his seat.”
1d. 7 24.

According to Bl ackston, he inmedi ately sought the
foreman on site -- defendant Pawik, a white nale -- to report
McErl ane’s behavior, and to request that Paw ik neet with
McErl ane and him 1d. 9T 4, 26-27. At the ensuing neeting --
whi ch Bl ackston, Pawlik, MErlane, and another foreman, M ke
Bel nont, attended -- Bl ackston expl ai ned that MErl ane had
engaged in “inappropriate conduct” to which Bl ackston objected.
Id. 1 31. Later, Blackston also notified Leroy Cooper (a bl ack
general foreman at the Morrisville railyard) as well as defendant
W seman (the white assistant manager of the Mrrisville railyard)
regardi ng McErl ane’s behavior. 1d. § 5-6, 30-32. Blackston
al l eges that neither of these supervisors took disciplinary
action against MErlane and that Wsenan failed to report
McErl ane’ s behavior to the Equal Enploynent Cpportunity (“EEO)

office of NJT, as NJT's policies and procedures all egedly
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required. 1d. 9T 31-32. This led Blackston to realize “that New
Jersey Transit Corporation’ s managenent team was not going to
properly investigate this matter.” [d. ¥ 33. 1In fact, according
to Bl ackston, “clains nade by bl ack enpl oyees are generally
ignored and investigations are not followed through with.” 1d.
37. Consequently, Blackston “sent a letter to the Governor of

the State of New Jersey requesting that this nmatter be properly

i nvestigated,” and contacted NJT's EEO office to provide a

statenment and file an internal conplaint against MErlane. |1d.
11 33-35.

Bl ackston admts that a “charge . . . was finally filed
agai nst Defendant MErlane” -- |eaving unclear whether it was

filed before Bl ackston contacted the Governor of New Jersey and
NJT's EEO office -- but alleges that NJT never resolved the
charge or explored it further at a hearing “to address

[ McEr| ane’ s] i nappropriate and illegal sexual behavior toward
Plaintiff.” 1d. q 38. Blackston also clains that after
notifying the Governor and the NJT EEO office, “he began to
experience retaliatory treatnment by Defendants.” 1d. T 36.
Specifically, NJT allegedly filed a charge agai nst Bl ackston for
his reaction to MErlane’s behavior, and asked Bl ackston to
provide a recertification of his entitlenent to | eave under the
Fam |y Medical Leave Act (“FM.A’) five nonths after Bl ackston
furnished his initial nedical certification and before Bl ackston

had exhausted his all owabl e days under the FM.A. 1d. 99 39-41.



According to Blackston, “[d]Jue to all Defendants [ sic]
failure to address Defendant MErl ane’s sexual harassnent agai nst
Plaintiff, and the subsequent racial discrimnation and
retaliation that Plaintiff was being subjected to,” Bl ackston
filed clains with the Equal Enpl oynent Opportunity Conm ssion
(EEOCC) and the Pennsyl vania Human Rel ati ons Conmm ssi on ( PHRA)
Id. T 43. The EECC i ssued a “notice of right to sue within 90
days” agai nst NJT on Novenber 25, 2009. 1d. § 45; Ex. to Am
Conmpl. Plaintiff filed this action on March 2, 2010.

1. Analysis

As noted, we analyze a Rule 12(c) notion for judgnment
on the pleadings under the sane standard as a Rule 12(b)(6)
notion. Qoer, 105 Fed. Appx. at 346. “[Only a conplaint that
states a plausible claimfor relief survives a notion to
dismss,” giving rise to a “context-specific” inquiry that
“requires the reviewing court to draw on its judicial experience

and common sense.” Ashcroft v. Igbal, 129 S. C. 1937, 1950

(2009). In the course of such an inquiry, “[f]actual allegations
nmust be enough to raise a right to relief above the specul ative

level ,” Bell Atlantic v. Twonbly, 550 U.S. 544, 555 (2007),

t hough plaintiffs need only “nudge[] their clains across the |ine
fromconceivable to plausible.” 1d. at 570. 1In essence, a
plaintiff must provide “enough facts to raise a reasonable

expectation that discovery will reveal evidence of the necessary



element.” Phillips v. County of Allegheny, 515 F. 3d 224, 234 (3d

Cir. 2008) (internal quotation nmarks omtted).
Mor eover, the Suprenme Court teaches that a pl eadi ng may

not sinply offer “labels and conclusions,” Twonbly, 550 U. S. at

555. “Threadbare recitals of the elenments of a cause of action,
supported by nmere conclusory statenents, do not suffice.” [gbal,

129 S. Ct. at 1949.

Bl ackston all eges violations (1) by MErlane, of
Bl ackston’ s Fourteenth Amendnent right to equal protection under
42 U.S.C. 8§ 1983; (2) by NIJT and Wseman, ' of Blackston's rights
under 42 U.S.C. § 1981; (3) by NJT, Wsenman, Paw ik, and
McErl ane, of 42 U S.C. 88 2000E et seq. (“Title VI1”) based on
race, sex, harassnent, and retaliation; and (4) by NJT, W senan,
Paw i k, and McErl ane, of the PHRA. Am Conpl. {1 48-67.
Def endants nove for dism ssal of all of these clains under Rule

12(c), and we will consider each claimin turn.

A. Juri sdiction

Bl ackston asserts jurisdiction founded on diversity of
citizenship under 28 U S.C. § 1332 and federal question
jurisdiction under 28 U S.C. § 1331. While defendants’ Rule

12(c) notions do not explicitly challenge the jurisdictional

'Bl ackston originally asserted Counts IIl, IIl, and
| V agai nst Leroy Cooper as well, but on July 29, 2010, we
di sm ssed the clainms agai nst Cooper because Bl ackston fail ed
to serve him Oder § 2, July 29, 2010. W wll thus not
further consider the clains against Cooper.
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basis of Blackston's conplaint, “[a] federal court has the
obligation to address a question of subject matter jurisdiction

sua sponte.” Meritcare v. St. Paul Mercury Ins., 166 F.3d 214,

217 (3d Cr. 1999), abrogated on other grounds by Exxon Mbi l

Corp. v. Allapattah, 545 U.S. 546 (2005).

To invoke diversity jurisdiction, a plaintiff is
“required to plead that he is a citizen of a particular state and
that the defendants are citizens of a different state or states.”

Johnson v. New York, 315 Fed. Appx. 394, 395 (3d Cr. 2009).

Bl ackston fails to neet this requirenent, alleging only that:

The Plaintiff is a citizen of the Coormonweal th of

Pennsyl vani a. The Defendant, New Jersey Transit

Corporation maintains their principal offices in the

State of New Jersey. The renaining defendants conduct

their business on behalf of Defendant New Jersey

Transit Corporation through the Morrisville,

Pennsyl vania railyard | ocated at 15 My Lane,

Morrisville, PA 19057
Am Conpl. § 7. Because this allegation does not negate the
possibility that one of “[t]he remai ning defendants” is a citizen
of Pennsyl vania, thus elimnating conplete diversity between the
parties, Bl ackston has not established that we have diversity
jurisdiction under 28 U S.C. § 1332.

But Bl ackston also alleges that “[t]he United States

District Court for the Eastern District of Pennsylvania properly
mai ntai ns original subject matter jurisdiction over the instant
action pursuant to 28 U.S.C [sic] Section 1331,” id. T 8, since
“I[t]his action arises under Title VII of the Cvil R ghts Act of

1964, 42 U.S.C. Section 2000(e) [sic], 42 U.S.C. Sections 1981



and 1983.” [d. § 10. Because we are satisfied that this action
i ndeed “aris[es] under the Constitution, laws, or treaties of the
United States,” we have federal question jurisdiction over this

subj ect matter under 28 U.S.C. § 1331.

B. Count 1: Violation of 42 U S.C. § 1983

Under Count |, Blackston argues that “[t] he sexua
harassnent that Plaintiff was subjected to by Defendant MErl ane
was unwel cone. Not only was the harassnment subjectively
of fensi ve but a reasonabl e person subjected to the sanme condition
woul d have found the conduct offensive as well.” Am Conpl. ¢
49. Because “Defendant MErlane’s conduct was w |l ful, wanton,
mal i cious, and in reckless disregard to Plaintiff's civil
rights,” Blackston contends that he “is entitled to receive an
award for punitive damages.” 1d. { 51.

Def endants NJT, Wsenman, and Pawl ik urge that to the
extent Bl ackston neant to direct Count | against them “it does
not allege facts sufficient to place [them on notice of the
clains against [then] and should be dism ssed as to [them.”

NJT, Wseman, & Pawlik’s Br. in Supp. of Mdt. for J. on the

Pl eadi ngs (“Joint Brief”) at 9, 24. W do not construe the
Amended Conplaint to assert Count | against NJT, Wsenman, and
Paw i k, since no nmention is nmade of them and therefore we need
not dismss this claimas to them

McErl ane, for his part, argues that "Plaintiff’s claim

is fatally flawed as Plaintiff has not alleged that Defendant
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McErl ane acted under ‘color of state law.’” MErlane’s Br. in
Supp. of Mot. for J. on the Pleadings (“MErlane Brief”) at 9.
It is certainly true that “[t]o state a clai munder § 1983, a
plaintiff nmust allege the violation of a right secured by the
Constitution and laws of the United States, and nmust show that
the all eged deprivation was conmtted by a person acting under

color of state law.” West v. Atkins, 487 U S. 42, 48 (1988).

Mor eover, “[t]he traditional definition of acting under col or of
state law requires that the defendant in a 8 1983 action have
exerci sed power possessed by virtue of state | aw and nade
possi bl e only because the wongdoer is clothed with the authority
of state law.” [d. at 49 (internal quotation marks omtted).
McErl ane clains that “what Plaintiff alleges is an
i sol ated incident of horseplay by a co-enpl oyee which had no
connection to the State of New Jersey or Defendant MErl ane’ s
position with Defendant NJT.” MErlane Brief at 11. 1In
response, Bl ackston nerely re-asserts that “defendant WIIliam
McErl ane, a state enployee, was personally involved in depriving
Plaintiff’s [sic] of his rights secured under the Constitution.”
Pl.”s Resp. to Def. McErlane’s Mot. for J. on Pleadings (“Pl.’s
Resp. to McErlane Mot.”) at 9. Because we agree that Bl ackston
has not alleged any facts suggesting that MErlane’ s all eged
behavi or was “made possible only because [he] is clothed with the
authority of state law,” Wst, 487 U S. at 49, Bl ackston has not
made out a 8 1983 cl aimagai nst MErlane. Accordingly, we wll

dismss Count | inits entirety.



C. Count 11: Violation of 42 U. S.C. § 1981

Under Count |1, Blackston clains that “Defendants New
Jersey Transit Corporation, Leroy Cooper, and George W senan are
strictly liable to Plaintiff for violations of 42 U S.C [ sic]
Section 1981.” Am Conpl. ¢ 53. Blackston argues that
“Plaintiff was subjected to a charge being filed against himfor
conduct unbeconmi ng a New Jersey Transit Corporation enployee in
direct retaliation for his notifying said offices of Defendant
McErl ane’s illegal conduct. |In addition, Plaintiff’'s Famly
Medi cal Leave was unjustly scrutinized not even five nonths after
its initial approval.” [d. Y 54.

NJT responds with jurisprudence fromour Court of
Appeal s hol ding that “the express cause of action for danages
created by Section 1983 constitutes the exclusive federal renedy
for violation of the rights guaranteed in Section 1981 by state

governnental units.” Joint Brief at 14 (quoting M Govern v. Gty

of Phila., 554 F.3d 114, 121 (3d Cr. 2009)).
Bl ackston does not directly address this argunent, but
the follow ng m ght constitute an oblique response:

A plaintiff can not [sic] prevail under 42 U S C [ sic]
Section 1983 wi t hout establishing an underlying
violation of federal law. To establish a claimunder
this section, the plaintiff nust show the deprivation
of a right secured by the Constitution and the | aws of
the United States. Plaintiff has successfully
establ i shed that he has an underlying clai m pursuant
[sic] Title VII and 42 U.S.C. section 1981.

Pl.”s Resp. to Defs.” Mdt. for J. on Pleadings (“Pl.’s Resp. to

Joint Mbt.”) at 14. To the extent that this represents
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Bl ackston’s attenpt to assert a claimagainst NJT based on
violations of 42 U S.C. 8§ 1983, it does not cure his failure to
| odge a conplaint that includes such a claim Because NJT
correctly contends that a plaintiff has no private right of
action against state actors under § 1981, and because Bl ackston
made no claimunder 8§ 1983 against NJT in his anmended conpl aint,
we wll dismss Count Il as to NJT.

Def endant W seman contends that Bl ackston’s

only allegation as to defendant Wsenman is that he was
all egedly notified at sonme point about the incident
[with McErlane] but failed to take any further action
on his owmn. Neither [Wseman nor Pawlik] is factually
al l eged to have engaged in any intentional
discrimnation as to the plaintiff.

Joint Brief at 26. To this Bl ackston responds:
In the case at bar, Plaintiff was discrimnated agai nst
and deni ed equal protection due to his race. New
Jersey Transit Corporation, Defendants W seman and
Paw ik failed to investigate Plaintiff’s the clains
[sic] of sexual harassnent due to his race. Plaintiff
contends that New Jersey Transit has a history of
failing to investigate the clainms of their mnority
enpl oyees. These enpl oyees are treated differently
than their white counterparts as was evi denced by the
fact that New Jersey Transit Corporation, defendant
Wseman and Pawl i k pronptly filed a charge agai nst M
Bl ackston [sic] for his conduct toward his white
counterpart, Defendant MEr| ane.

Pl.”s Resp. to Joint Mt. at 13.

To state a claimunder 8§ 1981, “a plaintiff nust allege
facts in support of the follow ng elenments: (1) that plaintiff is
a nenber of a racial mnority; (2) intent to discrimnate on the
basis of race by the defendant; and (3) discrimnation concerning

one or nore of the activities enunerated in the statute.” Br own
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V. Philip Morris Inc., 250 F.3d 789, 797 (3d Gr. 2001). Since

“8 1981 provide[s] a private cause of action for intentional

discrimnation only,” Pryor v. Nat'l Collegiate Athletic Ass’'n,

288 F.3d 548, 562 (3d G r. 2002), Blackston nust provide proof
that a decisionmaker “selected or reaffirmed a particul ar cause
of action at least in part ‘because of,’” not nerely ‘in spite

of,” its adverse effects upon an identifiable group.” Personnel

Adnmir of Massachusetts v. Feeny, 442 U.S. 256, 279 (1979).

Bl ackston all eges no facts that, if shown, could
constitute such proof. Blackston asserts that “clains nade by
bl ack enpl oyees are generally ignored and investigations are not
followed through with.” Am Conpl. § 37. Even if we considered
this generalization to allege facts sufficient “to raise a
reasonabl e expectation that discovery will reveal evidence of the
necessary elenment,” Phillips, 515 F.3d at 234 -- which, to be
sure, would require a significant exercise of credulity -- this
al l egation would still only support a finding of disparate
i npact, not discrimnatory intent on the part of any individual
person. Bl ackston argues that the defendants “have willfully and
know ngly failed to investigate Plaintiff [ sic] clains of sexua
harassment due to Plaintiff’s race and the race of the offender,”
Am Conpl. T 47, but while this statenent alleges discrimnatory
intent, it is also wholly conclusory.

Because Bl ackston alleges only facts suggesting
di sparate treatnent of black enployees at NJT, and his

al l egations of discrimnatory intent on the part of Wseman
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nmerely state | egal conclusions, Blackston has not alleged facts
supporting “intent to discrimnate on the basis of race by the

defendant,” Brown, 250 F.3d at 797, as 8§ 1981 requires.

Accordingly, we will dismss Count Il as to Wsenan, and thus
dismss Count Il inits entirety.
D. Count Il1: Violation of 42 U.S.C. 88 2000E et. seq.
In turning to Count 11 of Blackston s anended

conpl ai nt, we confront an assenbl age of vague all egations that we
wi || do our best to construe intelligently as distinct clains. ?

Bl ackston opens with the assertion that “Defendants have

di scrimnated against Plaintiff because of his race and sex.”

Am Conpl. T 59. He argues that he “has been subjected to
unwant ed sexual advances and was caused to work in a hostile work
envi ronnment because Defendants failed to address Defendant

McErl ane’s unl awful sexual conduct in violation of 42 U S. C [ sic]
Section 2000E et seq.” 1d. T 60 (enphasis added). Moreover,
according to Bl ackston, “Defendants [sic] actions were done in an
effort to retaliate against Plaintiff because he filed a charge
of discrimnation with the EEQ.” [d. § 61. W wll construe

t hese al l egati ons as advancing clains that: (1) defendants

unl awful 'y di scrim nated agai nst Bl ackston on the basis of his

race and gender; (2) defendants subjected Blackston to a hostile

I't is inportant to note that Blackston is not
proceedi ng pro se, and therefore does not get the extra grace
t he Suprene Court extended in Haines v. Kerner, 404 U.S. 519
(1972).
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wor k environnment based on his race and gender; and (3) Bl ackston

was the target of inperm ssible retaliation.

1. Liability of Individual Defendants

W will first briefly consider the liability of the
i ndi vi dual defendants alleged to have commtted these violations.

Def endants Wsenman and Pawl i k argue that *“Congress did
not intend to hold individual enployees liable under Title VII,”
so that “Plaintiff cannot maintain his Count Three cause of
action against individual defendants Wseman and Pawli k.” Joint
Brief at 27. MErlane echoes this argunent, noting that Count
1l “should be dismssed as it relates to Defendant MErl| ane for
the sinple reason that Title VII does not provide for individua
liability.” MErlane Brief at 12. Bl ackston does not appear to

respond to this argunent, ?

other than to assert (wthout citation
to any case |aw) that “enpl oyees have a coordinate duty to use
all reasonabl e neans available to avoid or mnim ze injury or
damages followng fromTitle VII violations.” Pl.”s Resp. to
McErl ane Mot. at 10. Because our Court of Appeals has indeed
hel d that “Congress did not intend to hold individual enployees

liable under Title VII,” Sheridan v. E.|I. DuPont de Nenpurs &

Co., 100 F.3d 1061, 1078 (3d Cr. 1996), we will dism ss Count

Bl ackston al so seens, on this point, to offer sone
I napposite argunents regarding the doctrine of qualified
imunity. Pl.’s Resp. to Joint Mot. at 6-7. Because the
question of qualified imunity is distinct fromthat of
individual liability under Title VII, we will not consider it
further here.
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1l as to defendants Pawli k, Wsenman, and MErl| ane, |eaving only

the clainms against NJT, Blackston’s enpl oyer.

2. Unl awful Di scrimnation

Title VII provides that “[i]t shall be an unl awf ul
enpl oynent practice for an enployer . . . to discrimnate against
any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex, or national origin.” 42
U S. C 8 2000e-2(a)(1l). To prevail on a Title VII discrimnation
claim a plaintiff nust show that he “suffered a discrimnatory
adverse enpl oynent action which was serious and tangi bl e enough
to alter the conpensation, terns, conditions, or privileges of

[ his] enmploynent.” Geb v. Potter, 176 Fed. Appx. 260, 263 (3d

Cir. 2006) (internal quotation marks omtted). The Suprene Court
has defined a tangible enploynent action as “a significant change
in enploynment status, such as hiring, firing, failing to pronote,
reassignnent with significantly different responsibilities, or a

deci sion causing a significant change in benefits.” Burlington

Indus., Inc. v. Ellerth, 524 U S. 742, 761 (1998). Bl ackston

al l eges no such actions in his anended conplaint. While he
clains that NJT “forwarded a letter to Plaintiff . . . requesting
that he provide a recertification [of his FM.LA status] because
suddenly the way that Plaintiff was using his | eave days becane

guestionable,” Am Conpl. Y 41, he does not claimthat he was

15



deprived of any FMLA benefits. Consequently, Blackston’s claim

of unlawful discrimnation against NJT nust fail.

3. Hostil e Wrk Environnent

The Suprene Court has determ ned that even w thout
regard to tangible effects, the fact that “discrimnatory conduct
was SO severe or pervasive that it created a work environnent
abusi ve to enpl oyees because of their race, gender, religion, or
national origin offends Title VII's broad rul e of workpl ace

equality.” Harris v. Forklift Systenms, Inc., 510 U S. 17, 22

(1993). To establish a hostile work environnent claimon the
basis of any protected characteristic, a plaintiff nust show

(1) the plaintiff suffered intentional discrimnation
because of his or her menbership in the protected
class; (2) the discrimnation was pervasi ve and
regular; (3) the discrimnation detrinentally affected
the plaintiff; (4) the discrimnation wuld have
detrinmentally affected a reasonabl e person of the sane
protected class in that position; and, (5) the

exi stence of respondeat superior liability.

West v. Phila. Elec. Co., 45 F.3d 744, 753 (3d Gr. 1995) (citing

Andrews v. Gty of Phila., 895 F.2d 1469, 1482 (3d Cir. 1990)).

Regarding the first element, NJT notes that “in the
context of discrimnation clainms, conclusory allegations of
discrimnation, in the absence of particulars, are insufficient.”
Joint Brief at 16. Bl ackston responds by postulating that “if
plaintiff had been white he would not have been treated in the

sane manner.” Pl.’s Resp. to Joint Mt. at 12.
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W first note that while Bl ackston alleges, in Count
11, that he was the object of discrimnation on the basis of his
sex, he makes no allegations in the course of his entire
conpl ai nt that MErlane’ s behavi or, or the behavior of any other
NJT enpl oyee, was notivated by his sex. To be sure, the Suprene
Court has held that “nothing in Title VII necessarily bars a
claimof discrimnation ‘because of . . . sex’ nerely because the
plaintiff and the defendant (or the person charged with acting on
behal f of the defendant) are of the sanme sex,” Oncale v.

Sundowner O fshore Svecs., Inc., 523 U S. 75, 79 (1998), but that

Court also held that a plaintiff “nust always prove that the
conduct at issue was not nerely tinged with of fensive sexual

connotations, but actually constituted ‘ discrimna[tion]

because of . . . sex.”” 1d. at 81 (enphasis and brackets in
original). Since Bl ackston nowhere alleges such discrimnation,
any claimunder Count |1l that Bl ackston was subjected to a
hostil e working environment based on sex sinply cannot survive.
As for a hostile working environnment based on race,
Bl ackston does allege that “clainms nmade by bl ack enpl oyees are
generally ignored and investigations are not followed through
with,” Am Conpl. § 37, and that the defendants “have willfully
and knowingly failed to investigate Plaintiff [ sic] clains of
sexual harassnment due to Plaintiff’'s race and the race of the
offender.” 1d. § 47. Because the first statenent alleges only
di sparate inpact, and the second is nerely a concl usory

allegation of discrimnatory intent, neither fulfills the first
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el ement of a claimof a hostile working environnment based on
race.

The hostile working environnent claimnust also fail
gi ven the absence of pervasiveness. The only detail Bl ackston
all eges has to do with the August 4, 2008 incident in the
cafeteria of the Morrisville railyard. This falls short of the
“pervasive and regular” discrimnation our Court of Appeals had
in mnd in West and Andrews, above. W wll therefore dismss
Count |1l insofar as it alleges a hostile work environnent claim

under Title VII.

4. | nperm ssible Retaliation

Title VII also makes it “an unl awful enpl oynent
practice for an enployer to discrimnate against any of his
enpl oyees . . . because he has opposed any practice nade an
unl awf ul enpl oynent practice by this chapter, or because he has
made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this

subchapter.” 42 U S.C. § 2000e-3(a). To establish a prima facie

case of retaliation under Title VI, a plaintiff nmust denonstrate
that “(1) she engaged in activity protected by Title VII; (2) the
enpl oyer took an adverse enpl oynent action agai nst her; and (3)
there was a causal connection between her participation in the
protected activity and the adverse enpl oynent action.” Nelson v.

Upsala Coll., 51 F.3d 383, 386 (3d Cir. 1995).
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The Suprene Court has expl ai ned that because the
discrimnation and retaliation provisions of Title VII have
different statutory |anguage and different purposes, “the anti-
retaliation provision, unlike the substantive provision, is not
limted to discrimnatory actions that affect the terns and

condi tions of enployment.” Burlington Northern & Santa Fe Ry.

Co. v. Wiite, 548 U S. 53, 64 (2006). As a result, a plaintiff

claimng retaliation under Title VII need not show a “serious”
and “tangi bl e” “adverse enploynent action,” Geb, 176 Fed. Appx.
263, as with a substantive discrimnation claim but instead need
only show “that a reasonabl e enpl oyee woul d have found the
chal | enged action materially adverse, which in this context neans
it well m ght have di ssuaded a reasonabl e worker from nmaeking or

supporting a charge of discrimnation.” Burlington Northern, 548

US at 68 (internal quotation marks omtted). The retaliation
Bl ackston alleges -- NJT's filing of a charge agai nst Bl ackston
following his drafting of a letter to the New Jersey Governor and
his filing of an internal claimwith NJT's EEO Ofice, and NJT s
guestioning of Blackston’s use of FMLA | eave, Am Conpl. 9 38-39
-- mght well have di ssuaded a reasonabl e worker from maki ng a
charge of discrimnation. Consequently, though Blackston’s claim
of substantive discrimnation under Title VII failed because he
did not allege tangi ble and serious adverse enpl oynent acti on,
his claimof retaliation in violation of Title VII, |iberally
read, neverthel ess passes nuster in alleging materially adverse

enpl oynent acti on.
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But Bl ackston’s retaliation claimstill founders,
t hough on different shoals. To denonstrate the first el enment of
such a claim-- that the plaintiff “engaged in activity protected
by Title VII,” Nelson, 51 F.3d at 386 -- “the enpl oyee nust hold
an objectively reasonable belief, in good faith, that the

activity they oppose is unlawful under Title VII.” Myore v. Gty

of Phila., 461 F.3d 331, 341 (3d Cir. 2005). To put it
differently, “if no reasonabl e person could have believed that

t he underlying incident conplained about constituted unl awf ul
discrimnation, then the conplaint is not protected.” W]Ikerson

V. New Media Tech. Charter Sch. Inc., 522 F.3d 315, 322 (3d Cr

2008) .

The activity Bl ackston opposed consisted of MErl ane
“hunpi ng, grinding, and rubbing his penis and genitals agai nst
his back m m cking sexual acts.” Am Conpl. T 20. This behavi or
coul d have constituted unlawmful discrimnation if it anmounted to
the creation of a hostile or abusive work environnment, satisfying
the five Andrews el enents enunerated above. But Bl ackston
all eges no discrimnatory intent on the part of McErlane. 1In the
absence of such discrimnatory aninus, MErlane’s behavi or
beconmes only an obnoxi ous species of “mal e-on-male horseplay,”
rather than “discrimnatory conditions of enploynent.” Oncale,
523 U.S. at 81 (1998) (internal quotation marks omtted). No
reasonable nmale in Blackston’s position could have consi dered

this single instance of MErlane’s coarse behavior, if

20



unacconpani ed by discrimnatory intent, to qualify as the
creation of a hostile work environnment under Title VII.

We do not question Blackston’s good faith in bringing
his conplaints before the New Jersey Governor and NJT's EEO
O fice. Blackston nay have felt hinself aggrieved, and vi ewed
the filing of a conplaint as the correct avenue for seeking
redress. But a retaliation claimunder Title VIl requires not
only that the plaintiff undertake his initial activity in good

faith, but that this activity objectively qualify for Title VII

protections. Because Bl ackston’s anmended conplaint is devoid of
any allegation of invidiously discrimnatory notive giving rise
to McErl ane’s tastel ess actions that August day in 2008, his own
behavi or follow ng these actions does not warrant Title VI
protection. Blackston' s retaliation claimagainst NJT nust

t herefore be di sm ssed.

E. Viol ations of the Pennsyl vania Huiman Rel ati ons Act

We have jurisdiction over Blackston's clains of alleged
vi ol ati ons of Pennsylvania state |aw only through our
suppl enental jurisdiction, which we may exercise only “as |ong as
there is a federal claimwhich gives the court jurisdiction.”

Anbronpvage v. United M ne Wirkers of Anerica, 726 F.2d 972, 989

n.48 (3d Gr. 1984). Having dism ssed all of Blackston’ s federal
clains at the threshold, we decline to exercise our supplenenta

jurisdiction over his remaining state clains. As a result, we
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Wil dismss in Count IV without prejudice, pursuant to 28 U. S. C.

§ 1367(c)(3).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY BLACKSTON ) G VIL ACTI ON
V.

NEW JERSEY TRANSI T :
CORPCRATI ON, et al. : NO. 10-878

ORDER

AND NOW this 27th day of COctober, 2010, upon
consideration of plaintiff's anmended conpl aint (docket entry #
2), defendants New Jersey Transit Corporation, George W senan,
and Andrew Pawl i k’s notion for judgnent on the pl eadi ngs (docket
entry # 16) and plaintiff’s response thereto (docket entry # 20),
defendant WIlliam MErlane’s notion for judgnment on the pleadings
(docket entry # 23) and plaintiff’s response thereto (docket
entry # 24), and defendant MErlane’s notion for leave to file a
reply (docket entry # 26), and upon the analysis set forth in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endants New Jersey Transit Corporation, George
W seman, and Andrew Pawl i k’s notion for judgnent on the pleadings
(docket entry # 16) is GRANTED,

2. Def endant WIliam MErl ane’s notion for judgnent
on the pleadings (docket entry # 23) is GRANTED,

3. Def endant McErlane’s notion for leave to file a
reply (docket entry # 26) is DENIED AS MOCOT,;

4, Counts | through 11l of the Anended Conplaint are
DI SM SSED,
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5. The Court having declined, under 28 U.S.C. 8§

1367(c)(3), to exercise its supplenental jurisdiction, Count IV

of the Amended Conplaint is DI SM SSED W THOUT PREJUDI CE; and

6. The Cerk shall CLOSE this case statistically.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY BLACKSTON ) G VIL ACTI ON
V.

NEW JERSEY TRANSI T :
CORPCRATI ON, et al. : NO. 10-878

JUDGVENT

AND NOW this 27th day of COctober, 2010, in accordance
W th the acconpanying Order granting defendants’ notions for
j udgnent on the pleadings as to all of plaintiff’'s federal
claims, JUDGVENT |IS ENTERED on Count | in favor of defendant
Wl liam MErl ane and agai nst plaintiff Anthony Bl ackston, on
Count Il in favor of defendants New Jersey Transit Corporation
and George Wseman and agai nst plaintiff Anthony Bl ackston, and
on Count Ill in favor of defendants New Jersey Transit
Cor porati on, George Wseman, Andrew Pawl ik, and WIIliam MErl| ane

and agai nst plaintiff Anthony Bl ackston.

BY THE COURT:

/sl Stewart Dal zell, J.
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