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| NTRODUCTI ON

Donna L. Hagen, individually and as executrix of the
estate of Ml col mHagen (“Plaintiff”), has noved to remand this
action—which is consolidated as part of the MDL-875 asbestos
products liability litigation—+o New Jersey state court.
Plaintiff argues the Court should remand due to | ack of subject
matter jurisdiction. Defendants Foster \Weel er Corporation and
CGeneral Electric Conpany (collectively, “Defendants”) filed
tinmely responses in opposition to Plaintiff’s notion.

Since MDL-875 was certified by the Judicial Panel on
Mul tidistrict Litigation (the “Panel”) in 1991, thousands of
i ndi vidual plaintiffs have had their cases consolidated in the
Eastern District of Pennsylvania for coordinated pretrial
proceedi ngs.! A common path to consolidation in MDL-875 is
renmoval by one or nore defendants to an appropriate federal
district court, followed by transfer by the Panel to the Eastern
District of Pennsylvania. |In many of the MDL-875 cases, the
jurisdictional basis for renoval is the federal officer renova
statute, 28 U . S.C. 8§ 1442(a)(1), which allows a defendant to
renmove a suit to federal court following a prelimnary show ng of

a federal defense. This nenorandum eval uates the contours of the

! For the nost recent statistical breakdown, see U. S.
District Court for the Eastern District of Pennsylvania, Asbestos
Products Liability Litigation Caseload Statistics (2010),
http://ww. paed. uscourts. gov/ docunent s/ MDL/ MDL875/ Aug2010. pdf.
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show ng required by Section 1442(a)(1) and concl udes Defendants
have sufficiently established the jurisdictional predicate to
avail thenselves of this forum Thus, for the reasons set forth

below Plaintiff's notion to renand will be deni ed.

1. BACKGROUND

A. Plaintiff’'s Suit

Mal col m Hagen (“Hagen”) was exposed to asbestos while
wor ki ng as an outside machinist in close proximty to asbestos-
contai ni ng machinery and insul ation aboard the U S. S. Kitty Hawk.
Hagen' s responsibilities included assisting nechanics as they
install ed and repaired machi nery aboard ships at the shipyard.
Hagen worked in this capacity from 1958-1961. Plaintiff alleges
that, on or around February 7, 2006, Hagen was di agnosed with
nmesot hel i oma al | egedly caused by exposure to asbestos while
aboard the U.S.S. Kitty Hawk.

Plaintiff filed suit on July 11, 2006 in the Superior
Court of New Jersey, M ddl esex County, alleging products
liability clains for failure to warn against thirteen naned
defendants and fifty unnaned defendants. Specifically, each
def endant manufacturer is alleged to have carelessly or
negligently processed, manufactured, packaged, distributed,

del i vered and sol d asbestos products wi thout warnings.? (Conpl.

2 Plaintiff does not assert design defect clains.
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1 8.) Plaintiff further alleges that this failure to warn was
the actual and proxinmate cause of Hagen's nesothelioma. (1d. ¢
9.) On May 28, 2008, Hagen died of nesothelionma. Donna Hagen,
who was already a naned plaintiff in the suit, was naned
executrix of Hagen's estate and substituted as plaintiff in
Hagen’ s st ead.

B. Def endants’ Renpbval and Plaintiff's Mbtion to Renmand

On Cctober 12, 2006, Defendants renopved this case to
federal court under 28 U . S.C. § 1442(a)(1l). As explained bel ow,
removal under Section 1442(a)(1) is only appropriate where,
anongst other things, a so-called “colorable” federal defense is
raised. Plaintiff, arguing renoval under Section 1442(a)(1l) was
i nproper based on this standard, filed a notion to remand to
state court on Cctober 19, 2006. Before Plaintiff’'s notion was
ruled upon, Plaintiff’s case was transferred to the Eastern
District of Pennsylvania and consolidated under MDL-875. Upon
transfer, Plaintiff’s notion was denied w thout prejudice. (See
doc. no. 2.) On June 10, 2009, Plaintiff renewed her notion to
remand before this Court. (See doc. no. 41.)

Def endants oppose Plaintiff’s notion and submt several

affidavits in opposition.® Specifically, Defendants contend

3 The Court may properly consider these materials in

wei ghing the nerits of Plaintiff’s notion to remand. See

H | bert v. McDonnell Douglas Corp., 529 F. Supp. 2d 187, 196 (D
Mass. 2008) (“[I1]n seeking to determ ne whether the def endant s
have net [the renoval] burden, the Court is permtted to | ook
beyond the pleadings to the evidence submtted by the parties
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these affidavits establish the subject matter jurisdiction
predi cate under Section 1442(a)(1l) insofar as they entitle
Def endants to the “governnment contractor defense” set forth in

Boyle v. United Technologies Corp., 487 U S. 500 (1988). Thus,

the affidavits all nake the sane basic point: that Plaintiff’s
failure to warn cl ai m agai nst Defendants relates to the
governnment’s control over the allegedly tortious product’s
design. These affidavits—anely, those of (1) J. Thomas
Schroppe; (2) David Hobson; (3) Admral Ben J. Lehman; (4)

Adm ral Roger B. Horne, Jr.;* and (5) Captain Lawrence Stilwell
Betts—are discussed in turn.?®

1. Affidavit of J. Thomas Schroppe

J. Thomas Schroppe (“Schroppe”) is a former enpl oyee of
Foster \Weel er Corporation (“Foster”) who began his career at
Foster as a proposal engineer in the marine departnent and

ultimately becanme President of Foster. (Schroppe Aff. § 1.)

regarding the Motion to Renmand.”).

4 Adm ral Horne's affidavit was attached as an exhibit to
Plaintiff’s notion.

> The Court held a hearing on Plaintiff’s notion to
remand on Decenber 4, 2009. Follow ng the hearing, the Court
permtted the parties to submt additional materials for the
Court to reviewin resolving Plaintiff’s notion. (See doc. no.
68.) Defendants’ additional subm ssions include a copy of the
relevant Mlitary Specification manual referred to in the various
affidavits. However, because the Court concludes the initial
affidavits are thensel ves sufficient to establish that renova
under Section 1442(a)(1l) was proper, it is unnecessary to outline
the content of any additional nmaterials beyond those discussed in
t hi s menor andum



Over the course of his enploynent, Scroppe avers that he becane
“personally famliar with the degree of supervision and control
exercised by the Navy and its agencies in procurenent contracts
with Foster.” (ld. § 2.) According to Schroppe, the control
exercised required Foster to conply with precise ship
specifications for each individual project, as well as mlitary
specifications. (ld. Y1 5, 6.) These specifications covered al
specific conmponents of boilers built for use by the Navy. (ld.)
Schroppe further avers that Foster was obliged to
provi de technical manuals relating to the operation of naval
boil ers which included safety information. (ld. § 21.)
According to Schroppe, the Navy exercised “intense direction and
control” over the docunments and “participated intimately in the
preparation of this kind of information and exercised .
control over its contents.” (l1d.) Further, Schroppe represents
that “the Navy had precise specifications, practices and
procedures that governed the content of any conmmunication affixed
to machi nery supplied by Foster Weeler to the Navy” which would
not permt Foster to include “any type of warning or caution
statenent to a piece of equipnent intended for installation onto
a Navy vessel.” (ld. 1 22.)

2. Affidavit of David Hobson

Davi d Hobson (“Hobson”) is a fornmer enpl oyee of Genera
El ectric Conpany (“GE’) who joined GE in 1969 and worked there



until his retirenent in 1996. (Hobson Aff. § 1.) During his
tenure, he worked as the manager of Navy custoner service for
GE's Navy and small steamturbine business. (ld. 1 1.) In this
capacity, Hobson had “frequent and extensive business dealings”
with the Navy regarding the Navy's purchase and use of marine
steamturbines. (ld. Y 3.) According to Hobson, all such
turbi nes were supplied to the Navy pursuant to a contract with
the Navy Sea Systens Conmand (“NSSC’) whereby NSSC s officers
supervi sed and specified the requirenents for “[a]ll aspects of
t he design, performance requirenents and materials used for
construction.” (lLd. 91 6, 7.)

Hobson states that any thermal insulation materials,
whet her or not containing asbestos, were applied to GE products
after they were turned over to the Navy, and were supplied or
installed by entities other than GE. (ld. § 7.) Further, each
tur bi ne manufactured by GE was specifically and uni quely
manuf actured for the vessel or class of vessels which that
contract pertained to. (ld. § 10.) And, ultimately, the Navy
exerci sed conpl ete oversi ght over both the manufacture and safety
testing phases of the process. (ld. Y 13-14.)

3. Affidavit of Admral Ben J. Lehman

Admral Ben J. Lehman (“Admiral Lehman”) is a retired
Rear Admral of the United States Navy. (Lehman Aff. § 1.)

Adm ral Lehman details the |level of control that the Navy



asserted over all aspects of the equi pnent that was supplied
pursuant to governnment contracts. (ld. § 2.) He corroborates
Hobson and Schroppe’ s avernents, enphasizing the inportance of
adhering to government directives. (See id. ¥ 6 (“l can attest
that the mlitary specifications for boilers and other equipnent
i ntended for use on vessels of the U S Navy . . . were drafted,
approved, and maintained by the U S. Navy . . . to enconpass al
aspects of shipboard equi pnent, including the nateri al
requi renents.”).)

In fact, Admral Lehman states that “[military
speci fications governed every significant characteristic of the
equi pnent used on the U S. Navy ships, including the instructions
and warnings.” (lLd. § 10.) “This control included the decision
of whi ch warnings should or should not be included.” (ld.) And,
according to Adm ral Lehman, the Navy “would not, and could not,
permt any equi pnent manufacturer or supplier to interfere with
the Navy’s m ssion by placing warni ngs on any equi pnment” or
acconpanyi ng instructions or manuals. (ld.) This, as Admral
Lehman goes on to explain, relates to Navy specifications that
“specifically limted warning information to itens and events
dealing with the operation of equipnent.” (ld. T 12.) According
to Admral Lehman, “the application or renoval of insulation
woul d [ necessarily] not have been included.” (1d.)

4. Affidavit of Admral Roger B. Horne




Adm ral Roger B. Horne (“Admral Horne”) worked as the
chi ef engi neer and deputy conmander for NSSC, and al so served as
t he commander of several shipyards throughout the country.
(Horne Aff. 9 2.) Admral Horne attests to the “level of
supervision, direction and control exercised by the U S. Navy
over the design and manufacture of equipnent, including boilers
and auxiliary equipnent . . . intended for installation on Navy
vessels.” (Ld. T 4.)

In particular, Admral Horne states that “Navy
specifications . . . covered the nature of any conmuni cation
affixed to boilers or other equipnment supplied to the Navy.”
(Id. 12.) Further, Admral Horne avers that the specifications
promul gated by the Navy “governed every characteristic of the
equi pnent used on Navy ships, including the instructions and
war ni ngs” and covered “what warni ngs should or should not be
included.” (ld. T 13.) Finally, as to witten materials
provided with the equipnment, Admral Horne states that “[t]he
Navy was intimately involved with and had final approval of al

safety or hazard information and any other witten
informati on that acconpani ed a piece of equipnent.” (1d. § 14.)

5. Affidavit of Captain Lawence Stilwell Betts

Captain Lawence Stilwell Betts (“Captain Betts”) is a
medi cal doctor and retired U S. Navy Captain. (Betts Aff. | 1.)

During his Navy career, Captain Betts was a warfare nedi ca



departnent officer, and becane famliar with the industri al
products used by the Navy in this capacity. (ld. T 2.) From
1987 to 1989, Captain Betts was stationed on the U S.S. Kitty
Hawk— he naval vessel at issue in the instant case. (ld. T 2.)
Captain Betts asserts that, beginning in the early
1920s, the Navy recogni zed that inhaling asbestos fibers in
significant doses could result in pulnonary disease. (ld. T 28.)
In fact, Captain Betts avers that the Navy s know edge of
asbestos-rel ated health hazards was unsurpassed. (l1d. § 31; see
also id. § 32 (“There was no informati on concerni ng any asbest os-
cont ai ni ng hazard or danger posed by any asbest os-contai ni ng
product applied to any marine boiler on a United States Navy ship
known to a boiler manufacturer . . . that was not known to the
United States and the United States Navy.”).) However, according
to Captain Betts, the Navy continued to use asbestos aboard shi ps

due to mlitary necessity. (ld. T 5.)

I11. LEGAL STANDARD

As a general matter, renoval of an action fromstate
court is only permssible to the extent that the action could
have initially been brought in federal court. See 28 U S.C. 8§
1441. Although Article Ill of the Constitution would permt it,

see Gsborn v. Bank of the United States, 22 U S. 738, 824 (1824)

(holding Article Ill permts jurisdiction because “[t]he question
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forms an original ingredient . . . . \Wether it be in fact
relied on or not”), the original jurisdiction Congress has
conferred on federal courts does not generally allow a defendant
to renove a suit to federal court on the basis of a federa

defense. See Louisville & Nashville R R Co. v. Mttley, 211

U S 149, 152 (1908) (describing the statutory grant of federal
guestion jurisdiction to only permt jurisdiction “when the
plaintiff's statenment of his own cause of action shows that it is
based upon [federal law]” and that it is not enough “that the
plaintiff alleges sonme anticipated [federal |aw defense”).

The federal officer renoval statute, which confers
jurisdiction over cases in which a federal officer is a defendant
by explicitly allow ng defendants to renove such actions, is an

exception to this general principle. See Jefferson County v.

Acker, 527 U. S. 423, 431 (1999) (“Under the federal officer
renoval statute, suits against federal officers may be renoved
despite the nonfederal cast of the conplaint; the federal-
guestion elenent is nmet if the defense depends on federal law ");

Mesa v. California, 489 U S 121, 136 (1989) (explaining that the

federal officer renoval statute is a “pure jurisdictional statute

[that] grant[s] district court jurisdiction over cases in
which a federal officer is a defendant”). Anpbngst other parties,
it allows the follow ng class of defendants to renopve a state

action to federal court:
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The United States or any agency thereof or any officer (or
any person acting under that officer) of the United States
or of any agency thereof, sued in an official or individual
capacity for any act under color of such office or on
account of any right, title or authority clainmed under any
Act of Congress for the apprehension or punishnment of
crimnals or the collection of the revenue.

28 U.S.C. §8 1442(a)(1). Thus, to establish subject matter
jurisdiction under Section 1442(a)(1), an individual defendant
must show

(1) it is a “person” within the neaning of the statute; (2)
the plaintiff’s clainms are based upon the defendant’s
conduct “acting under” a federal office; (3) it raises a
col orabl e federal defense; and (4) there is a causal nexus
bet ween the clains and the conduct perfornmed under col or of
a federal office.

Feidt v. Omens Corning Fiberglas Corp., 153 F.3d 124, 127 (3d

Cir. 1998).

Here, the applicable defense raised is the governnent
contractor defense which, based on principles of preenption,
cl oaks governnment contractors |ike Defendants from ordi nary
state-law liability. It applies where: “(1) the United States
approved reasonably precise specifications; (2) the equi pnent
conformed to those specifications; and (3) the supplier warned
the United States about the dangers in the use of the equi pnent
that were known to the supplier but not to the United States.”
Boyle, 487 U S. at 512. And because the governnent contractor
defense is the basis for invoking this Court’s jurisdiction in
this suit against non-governnent entities who furni shed equi pnment

tothe mlitary, resolution of Plaintiff’s notion to remand
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effectively turns on how col orabl e Defendants’ federal defense
really is. Thus, although the Court considers each el enent
required for renoval separately, its analysis begins (and
essentially ends) with the col orabl e defense requirenment.?®

In so doing, the Court is cognizant that, unlike the
anal ysis undertaken with respect to other renoval statutes, see

Brown v. Jevic, 575 F.3d 322, 326 (3d Cr. 2009) (explaining the

general rule that renoval statutes “are to be strictly construed,
with all doubts to be resolved in favor of remand”), the Court
nmust broadly construe Defendants’ ability to renove under Section
1442(a)(1l) as to avoid frustrating its policy objective of
“hav[ing] the validity of the defense of official inmmunity tried
in a federal court” by applying a “narrow, grudging

interpretation.” WIIlinghamv. Mrgan, 395 U S. 402, 407 (1969);

° However, the Court need not address the person

requirenent at any length. Al though sone courts have held
corporations are not persons under Section 1442(a)(1) based on an
i nappropriately narrow construction of the statute, see Krange
v. Crown, 791 F. Supp. 1436, 1446 (S.D. Cal. 1992) (concl uding
corporations do not qualify as persons under Section 1442(a)(1)
due to “the fact that anbiguities should be resol ved agai nst
federal jurisdiction, and the strong interest of the states in
adjudi cating the rights and obligations of their citizens”), it
is well settled that corporations such as Defendants do qualify
as persons under the statute and that such non-gover nment
entities may seek renoval under Section 1442(a)(1l) based on the
government contractor defense. See, e.qg., Good v. Arnstrong
Wrld Indus., Inc., 914 F. Supp. 1125, 1127-28 (E.D. Pa. 1996)
(concl uding corporation is a person under Section 1442(a)(1) and
recogni zing the corporation’s ability to renove to federal court
via the government contractor defense); see also Holdren v.
Buffalo Punps, Inc., 614 F. Supp. 2d 129, 142 (D. Mass. 2009)
(collecting authority and expl ai ni ng “government contractors are
entitled to seek renoval under the statute”).
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see Sun Buick, Inc. v. Saab Cars USA, Inc., 26 F.3d 1259, 1262

(3d CGr. 1994) (distinguishing the general renoval standard from
the standard applicable in cases renoved pursuant to Section
1442(a)) .

Wth these principles in mnd, the Court turns to the

merits of Plaintiff’'s notion.

V. DI SCUSSI ON

As noted, the dispute in this case turns on whet her
Def endants’ evi dence supporting the governnent contractor defense
suffices to neet the standard for renoval under Section
1442(a)(1l). Defendants assert their affidavits and supporting
materi al s denonstrate that the Navy exercised control over the
manuf act ured products and that, consequently, the governnent
contractor defense precludes state-law liability for any failure
to warn. On the other hand, Plaintiff clains Defendants’
evidence is generic boilerplate that does not satisfy the
el enments for renoval. In support of this contention, Plaintiff
points to a series of cases rejecting Section 1442(a)(1) renoval
whi | st considering simlar—and in sone instances, precisely the
sanme—affidavits to those offered here. Defendants, in turn,
point to several other cases reaching the opposite concl usion.

At its essence, the split in authority boils down to an

argunment over what a defendant nmust proffer to defeat a
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plaintiff’s notion for remand.’” Beneath the surface, the divide
appears to be a consequence of two clashing objectives a court
facing a plaintiff’s notion to remand nust consider: (1) the
Suprene Court’s nmandate to broadly construe a defendant’s renova
under Section 1442(a)(1l); and (2) the bounds of federal subject
matter jurisdiction inposed by both the Constitution and the
removal statute itself. After considering these conpeting

obj ectives, the Court determ nes that a defendant is entitled to
removal under Section 1442(a)(1l) where the defendant identifies
facts which, viewed in the light nost favorable to the defendant,

entitle himor her to a conplete defense.® Defendants’ pleading

! As noted, sonme cases have held that affidavits like
those at issue in this case are insufficient because they are
non-specific boilerplate. See Lindenmayer v. Allied Packing &
Supply, Inc., No. 09-5800, 2010 W. 234906 (N.D. Cal. Jan. 14,
2010); Holdren, 614 F. Supp. 2d at 129; WIllianms v. Gen. El ec.
Co., 418 F. Supp. 2d 610 (MD. Pa. 2005); Westmller v. Ino
Indus., Inc., No. 05-945, 2005 W 2850334 (WD. Wash. Cct. 20,
2005). Plaintiff urges that this conclusion represents an
energing trend. However, it is clear that nany cases continue to
find remand appropriate in such circunstances. See Corley v.
Long-Lewis, Inc., 688 F. Supp. 2d 1315 (N.D. Ala. 2010); Kirks v.
Gen. Elec. Co., 654 F. Supp. 2d 220 (D. Del. 2009); Seigfried v.
Al |l egheny Ludlum Corp., 09-125, 2009 W. 1035001 (WD. Pa. Apr
17, 2009); Machnik v. Buffalo Punps, Inc., 506 F. Supp. 2d 99 (D
Conn. 2007); Ferquson v, Lorillard Tobacco Co., 475 F. Supp. 2d
725 (N.D. Chio 2007); Nesbiet v. Gen. Elec. Co., 399 F. Supp. 2d
205 (S.D.N. Y. 2005).

8 These facts may be cited in the answer, the notice of
removal or in the response to a notion for remand. G ven that
the Suprenme Court has referred to the col orabl e defense el enent
as a “pleading requirenment[]” and “avernent,” it is debatable
whet her a defendant nust, at this stage of the proceeding, submt
affidavits or other evidentiary materials to nake out a col orable
federal defense. Mesa, 489 U S. at 133. |ndeed, a defendant
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materials, including the affidavits, plainly satisfy this
st andar d.

A. The Col orabl e Federal Defense Requirenent

1. Legal Standard

i Suprene Court Deci sions

The Court’s analysis begins wth the col orabl e federal
defense requirenment for Section 1442(a)(1) renoval, which stens

fromthe Suprene Court’s decision in Mesa v. California. 1In

Mesa, California issued crimnal conplaints against severa

enpl oyees of the United States Postal Service who sought renoval
to federal court under Section 1442(a)(1). 489 U S. at 123. The
government, in opposing remand, urged the Court to adopt a
readi ng of Section 1442(a)(1l) that would permt a federal officer
to renove a suit to federal court without requiring the presence
of a federal defense. See id. at 964. Citing constitutional
concerns about the breadth of such an interpretation, the Court
determ ned the statute requires a federal defense as a condition
precedent to renoval. See id. at 969 (“Adopting the Governnment’s
view woul d elimnate the substantive Art. |1l foundation of 8§

1442(a) (1) and unnecessarily present grave constitutional

removing an action is generally only required to file “a notice
of renoval signed pursuant to Rule 11 . . . containing a short
and plain statenent of the grounds for renmoval.” 28 U S.C. 8§
1446. However, the Court need not resolve this issue as

Def endant s have submtted such materials in responding to
Plaintiff’s notion for remand.
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problens. W are not inclined to abandon a | ongstandi ng readi ng
of the officer renoval statute that clearly preserves its
constitutionality and adopt one which rai ses serious
constitutional doubt.”).

But while Mesa affirmatively settled that Section
1442(a) (1) requires a colorable federal defense to effect renoval
under the statute, it did not clarify what defenses qualify as
such. Instead, it sinply described the federal defense as a
“pleading requirenment[]” that nust be satisfied for renoval under
the statute. [d. at 133. Neverthel ess, other Suprene Court

cases elucidate the col orable defense requirenent. In WIIingham

v. Mrgan, for exanple, the Suprene Court expl ained the scope of
Section 1442(a)(1):

The federal officer renoval statute is not ‘narrow or
‘limted.” At the very least, it is broad enough to cover
all cases where federal officers can raise a colorable
defense arising out of their duty to enforce federal |aw.
One of the primary purposes of the renpval statute—as its
hi story clearly denonstrates—was to have such defenses
litigated in the federal courts.

395 U.S. at 406-07. As the Court succinctly put it, an “officer
need not win his case before he can have it renoved.” |[d. at

407. Simlarly, in Arizona v. Mnypenny, the Court spoke of the

Section 1442(a)(1l)’s purpose of “ensur[ing] a federal forumin
any case where a federal official is entitled to raise a defense
arising out of his official duties” as to allow a defendant the

opportunity to have his or her defense adjudicated in federal
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court. 451 U S 232, 241 (1981). In Jefferson County v. Acker,

the Court echoed the inportant policy of providing a federal
forumin discussing the colorable federal defense requirenent:

In construing the colorable federal defense requirenent, we
have rejected a “narrow, grudging interpretation” of the
statute, recognizing that “one of the nost inportant reasons
for renoval is to have the validity of the defense of
official immunity tried in a federal court.” W therefore
do not require the officer virtually to “win his case before
he can have it renoved.”

527 U.S. at 431 (internal citations omtted) (quoting WIIingham

395 U. S. at 407).

Under these authorities, it is clear that the Suprene
Court’s treatnent of Section 1442(a)(1l)’s colorable defense
requi rement urges an expansive interpretation which allows
jurisdiction to be exercised by the federal courts to the limts
i nposed by the statute. This interpretation, however, is
necessarily tenpered by the constitutional concerns that—-as the
Mesa Court stated—night enmerge in the absence of a col orable
def ense requirenent.

ii. Lower Court Deci sions

Lower courts have struggled in striking the bal ance
bet ween the breadth of Section 1442(a)(1l)’s grant of jurisdiction
and the constitutional limts inposed by Article Ill. This is
illustrated by the District of Massachusetts’ discussion in

Hol dren v. Buffalo Punps, Inc., where the court granted the

plaintiff’s notion to remand in the face of many of the sane
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affidavits submtted in the instant case. 614 F. Supp. 2d at
139. The Holdren Court did so because the evidence presented by
the defendants purportedly did not show “that the Navy ever
exercised its final authority in any fashion that either
expressly barred or broadly preenpted the inclusion of asbestos
warnings.” 1d. 1In so holding, the Holdren Court cited “the
Suprenme Court’s adnonition that Section 1442(a) should not be
subject to a ‘narrow, grudging interpretation,’” id. at 140
(quoting Manypenny, 451 U. S. at 242), but expressed
constitutional concerns befitting a non-deferential review of
whet her a defendant’s defense is col orabl e:
As a constitutional matter, a defendant nust aver sonething
nore than his status as a federal officer in order to bring
his case into a federal forum It is only the assertion of
a colorable federal defense that justifies the federal
court’s limted Article Il jurisdiction in these cases.
Wthout this requirement, 8 1442(a) would “expand][ ] the
jurisdiction of the federal courts beyond the bounds
established by the Constitution.” Because it alone confers
Article Ill jurisdiction, the “col orable” standard requires
that a federal court carefully weigh the plausibility of the
prof fered defense.
ld. at 140 (internal citations omtted) (quoting Mesa, 489 U. S.

at 136); see also id. at 141 (“A colorable federal defense .

is not a requirenent that may be reduced to the point of
vani shing altogether.”). Although not always explicit, many of
the other decisions granting a plaintiff’s notion to remand seem

informed by simlar concerns. See, e.qg., Lindenmayer, 2010 W

234906, at *5 (“Relaxing this standard too far . . . could well
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err in the opposite direction—by providing a federal forumto a
party whose acts were outside its federal directives.” (interna
marks omtted) (quoting Holdren, 614 F. Supp. 2d at 141)).

And, in accord with these concerns over a
liberalization of the standard, many courts have drawn
di stinctions between the class of defendants involved where
removal under Section 1442(a)(1l) is predicated on the governnent
contractor defense. The Holdren Court noted, for exanple, that
“private governnment contractors—particularly those in failure-to-
warn cases—are several degrees distant fromthe paradi gmatic
federal officer protected by 28 U.S.C. 8§ 1442(a)(1).” 614 F.

Supp. 2d at 136; see also Prewett v. Goulds Punps (I1PG, No. 09-

0838, 2009 W 2959877, at *3 (WD. Wash. Sept. 9, 2009) (“The
situation of a private contractor asserting a governnent
contractor defense is different because the federal interest is
not as obvious.”).

Thus, in applying the Supreme Court’s teachings, the
doctrinal conflict created by the interplay of the statute’s
breadth and the potential constitutional limts that lurk in the
background has | ed courts to conflicting conclusions. For
exanpl e, sonme courts anal yzing renoval under Section 1442(a) (1)
equi vocate between the terns “plausible” and “col orable.” See,

e.q., Bennett v. MS Corp., 607 F.3d 1076, 1089 (6th G r. 2010)

(“[A] colorable federal defense need only be plausible.”); see
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also United States v. Todd, 245 F.3d 691, 693 (8th Cr. 2001)

(“For a defense to be considered colorable, it need only be

plausible . . . .”); Magnin v. Teledyne Cont’l Mdtors, 91 F.3d

1424, 1427 (11th Cr. 1996) (explaining that a col orabl e defense
“need only be plausible”). 1In doing so, however, nmany

di stinguish the showing required for renoval fromthe ultimte
evidentiary show ng at trial, suggesting the col orabl e defense

standard is not an onerous one to satisfy.® See Bennett, 607

F.3d at 1091 (hol ding defense was colorable insofar as it was an
issue of first inpression that had been accepted by other

courts); Todd, 245 F.3d at 693 (deem ng defense col orabl e because
it “at the very |east plausibly shields” defendants); Marley v.

Elliot Turbomachinery Co., 545 F. Supp. 2d 1266, 1271-73 (S.D.

Fla. 2008) (explaining a colorable defense is a plausible one,
and describing it as a “low standard” that can be net even where
there are disputes as to the nerits of the defense). Yet other
courts follow the Holdren Court’s | ead and—al beit not
explicitly—apply a hei ghtened standard at the remand stage that

requires courts to “carefully weigh the plausibility of the

9 | ndeed, the term “plausible” is generally used

differently in the Section 1442(a)(1) context than in cases
det erm ni ng whether a conplaint should be dism ssed under Rule
12(b)(6) in accordance with Twonbly and its progeny. See Bel
Atl. Corp. v. Twonbly, 550 U. S. 544, 555 (2007). The latter
standard, which defines plausible factual allegations as those
that go beyond the specul ative | evel, seens nore exacting than
that required by many courts deem ng a col orabl e defense a

pl ausi bl e one when eval uati ng whether to grant a plaintiff’'s
notion to remand.
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proffered defense.” Holdren, 614 F. Supp. 2d at 140. This is
particul arly evident upon review of the series of cases resolving
the sane issue in this case: nanely, whether the governnent
contractor defense col orably shields defendants fromfailure to
warn liability for asbestos-related injuries allegedly sustained
on Navy shi ps where the defendants contend the Navy woul d not
have al |l owed any such war ni ngs.

Gven the inability of |lower courts to develop a
consi stent approach to the issue, it is unsurprising that the
results have varied considerably even where identical or
substantially simlar evidentiary materials are submtted to the
court.! Sone, such as the Marley Court, have concluded that the

affidavits establish a colorable defense. See, e.q., Murley, 545

F. Supp. 2d at 1273 (holding the affidavits establish a good
faith defense even though the argunents agai nst the defense
“rai se a nunber of questions that the defendants will have to

answer to ultimately prevail”); see also Pantalone v. Aurora Punp

Co., 576 F. Supp. 2d 325, 331-32 (D. Conn. 2008) (“Through the

10 As the court in Marley v. Elliot Turbomachinery Co.
noted in considering two of the affidavits present in this
case—those of Admral Lehman and Adm ral Horne—[a]l nost
identical affidavits have been filed by the defendants in
awsuits all over the country.” 545 F. Supp. 2d at 1273. The
affidavits of Admral Lehman and Admiral Horne submitted to this
Court appear to be simlar if not identical to those submtted in
Marley. The sanme is true of the affidavits of Captain Betts,
Schroppe and Hobson whi ch, though not discussed in Mrley, are
consi dered by courts eval uating whether to remand in severa
cases.
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factual assertions in its notice of renoval and supporting
affidavits, Buffalo Punps has net the three el enents of the
governnment -contractor defense . . . .”). Ohers, however, renmand
on the ground that the affidavits | eave too many questions open
to establish a colorable federal defense:

[ T]he Court’s decision rests ultimately on what is m ssing
fromthe record. The defendants have subnmtted no evidence
that the Navy expressly prohibited asbestos warnings by
manuf acturers; no evidence that they ever attenpted to warn
about asbestos on products destined for the Navy; no

evi dence that the Navy ever rejected any other

manuf acturer’ s proposed asbestos warni ng; and no evidence

t hat defendants warned of asbestos on other, non-mlitary
equi pnent they produced during the sane period, by contrast
to the equi pnent they supplied to the Navy. Finally, they
of fer no persuasive evidence of an overall Navy-w de policy
that woul d have conflicted wi th nmanufacturer asbestos
war ni ngs.

Hol dren, 614 F. Supp. 2d at 137; see Lindenmayer, 2010 W. 234906,

at *6 (holding affidavits from Captain Betts, Schroppe and
Adm ral Lehman did not raise a colorable defense to plaintiff’s
failure to warn cl ai m because of the “absence of any effort to

warn about asbestos”); Westmller, 2005 W. 2850334, at *2

(concluding an affidavit from Adm ral Lehman stating “the Navy
had conpl ete control over every aspect of each piece of

equi pnent” and “dictated every aspect of the design, manufacture,
installation, overhaul, witten docunentation and warnings with
its ships” was insufficient to establish a col orabl e defense).

As the language in Holdren and |ike cases criticizing the |ack of

“per suasi ve evidence” of a Navy policy prohibiting warnings nmake
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clear, Holdren, 614 F. Supp. 2d at 137, the decisions rejecting
affidavits like those submtted in the instant case deem
insufficient avernents that the Navy woul d not have all owed any
war ni ngs to be nade.

iii. Standard to be Applied

Upon review of the many thoughtful opinions and
applying the Suprenme Court’s clear teaching that a col orable
def ense need not be proven at this stage of the litigation due to
the broad renoval right the statute creates, the Court declines
to follow those courts that have seem ngly required a hei ght ened
show ng of a col orable federal defense. WMbreover, neither the
Article Ill concerns sonme courts have raised nor the fact that
this particular case involves private contractors asserting the
government contractor defense conpels a different concl usion.

Al t hough the Suprene Court has expressed concerns about
the constitutionality of Section 1442(a)(1l) if a colorable

def ense was not required for renoval, see Mesa, 489 U S. at 969,

it did not—as cases |ike Holdren suggest—expressly hold the | ack
of a col orabl e defense requirenment would “expand[ ] the
jurisdiction of the federal courts beyond the bounds established
by the Constitution.” Holdren, 614 F. Supp. 2d at 140 (internal
marks omtted) (quoting Mesa, 289 U S. at 136). Rather, it
adopted a narrower interpretation of Section 1442(a)(1l) to avoid

resolution of this very question. See Mesa, 489 U S. at 969.
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Thus, the Article Il concerns that allegedly require the court
to “carefully weigh the plausibility of the proffered defense,”
Hol dren, 614 F. Supp. 2d at 140, are overstated; the col orable
defense requirenent is a sinple statutory Iimt on subject matter
jurisdiction that may or may not be coextensive with what Article
Il permts.* The Court, therefore, can balance the interest in
broadl y construing renoval under Section 1442(a)(1l) against its
statutory limts and any associ ated constitutional concerns

wi t hout requiring defendants to make such a significant show ng
of the nmerits of their defense at this early stage. In any
event, if it later becones evident that the relevant facts
developed in the litigation do not support jurisdiction, the
Court will do what it would do in any renoved case: dismss and

remand the action based on | ack of subject matter jurisdiction.?!?

1 Article Ill extends the federal judicial power to cases
“arising under” federal |aw and those involving diversity of
citizenship, and reflects the outer bounds of the district
court’s authority to resolve a dispute. But it is just that, for
original jurisdiction may only be exercised where and to the
extent Congress allows it by statute. Because the two nost
common statutory bases for jurisdiction—=28 U S.C. § 1331 and 28
U S C 8 1332, which confer jurisdiction over federal questions
and actions in which there is diversity of citizenship
respectivel y—early reach that afforded by Article IIl, it is
of ten unnecessary to distinguish between the jurisdiction Article
1l allows and that Congress permts courts to exercise.

Neverthel ess, it is understood that Congress has not always
extended original jurisdiction to the full extent permtted by
Article Ill. Conpare, e.qg., Gsborn, 22 U S. at 824 with Mdttley,
211 U. S. at 153.

12 Proceeding in this fashion is particularly appropriate

inviewof the limted opportunity for appellate review of remand

25



See Fed. R Cv. P. 12(h)(3) (“If the court determ nes at any
time that it |acks subject matter jurisdiction, the court nust
dismss the action”); 28 U S.C. 8§ 1447(c) (“If at any tinme before
final judgnent it appears that the district court |acks subject
matter jurisdiction, the case shall be remanded.”).

And though it is perhaps true that the defendants in
this and simlar cases are not “the paradigmatic federal officer
protected” by Section 1442(a)(1l), Holdren, 614 F. Supp. 2d at
136, it is axiomatic that these defendants are neverthel ess
protected by the statute. After all, “[i]f the federal
government can’t guarantee its agents access to a federal forum
if they are sued or prosecuted, it may have difficulty finding

anyone willing to act on its behalf.” Durhamyv. Lockheed Martin

Corp., 445 F.3d 1247, 1253 (9th Cir. 2006).

While the Court nust require that the facts identified
by the defendant support the federal defense, the Court is not
called upon at this prelimnary stage to pierce the pl eadings or
di ssect the facts stated. Nor is it the Court’s function at this
stage to determine credibility, weigh the quantum of evidence or

discredit the source of the defense. Cf. Black's Law Dictionary

orders. See 28 U . S.C. 8§ 1447(d) (“An order remanding a case to
the State court . . . is not reviewable on appeal or otherw se

. . ."); Feidt, 153 F.3d at 126-27 (concluding the court of
appeal s | acked jurisdiction to review the district court’s remand
order where defendant had renoved the action under Section
1442(a)(1)).
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282 (9th ed. 2009) (defining a colorable claimas “a claimthat
is legitimate and that may reasonably be asserted, given the
facts presented and the current |aw (or a reasonabl e and | ogical
extension or nodification of the current law)”). It is the
sufficiency of the facts stated—ot the weight of the proof
presented—that matters. For policy reasons, Congress has erected
a road to federal court for litigants who can invoke a federal
defense. It is not the Court’s role to inpose judicially created
tolls on those who seek to travel on it. Thus, the Court
concludes that a defense is colorable for purposes of determ ning
jurisdiction under Section 1442(a)(1l) if the defendant asserting
it identifies facts which, viewed in the light nost favorable to
t he defendant, woul d establish a conplete defense at trial.?®

2. Application

i El enents of the Governnent Contractor Defense

As noted, the defense relied on in this case is the
government contractor defense. The governnent contractor defense
di spl aces state | aw where “(1) the United States approved
reasonably precise specifications; (2) the equi pnment conformed to
t hose specifications; and (3) the supplier warned the United

States about the dangers in the use of the equi pnment that were

13 Presumably, the nerits of Defendants’ defense will be
tested on a notion for summary judgnent or at trial. By allow ng
Def endants’ defense to be resolved in this forum the Court
adheres to Section 1442(a)(1)’ s clear nandate.
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known to the supplier but not to the United States.” Boyle, 487
U S at 512. Although the Boyl e decision applied the governnent
contractor defense to a design defect products liability claim
rather than a failure to warn claimproducts liability claim
courts have recogni zed the defense’s applicability to failure to

warn clains like Plaintiff's. See, e.q., Feidt, 153 F.3d at 127

(suggesting the district court properly considered the governnent
contractor defense as a basis for renoval of plaintiff’'s failure

to warn clain); see also Aiver v. Oshkosh Truck Corp., 96 F.3d

992, 1003 (7th Gr. 1996) (“[When state | aw woul d ot herw se
inpose liability for a failure to warn, that |aw can be displ aced

.”7); Tate v. Boeing Helicopters, 55 F.3d 1150, 1157 (6th

Cr. 1995) (recognizing a distinction between applying the
government contractor defense to design defect clains and failure
to warn clainms, but holding “the rationale for applying the
government contractor defense to a failure to warn clai mtracks
the Boyl e anal ysis closely”).

However, because “design defect and failure to warn
clains differ practically as well as theoretically,” courts have
requi red the governnent approval to “transcend rubber stanping”
for the defense to shield a governnent contractor fromfailure to
warn liability. Tate, 55 F.3d at 1156, 1157. That is, “a
manuf acturer asserting the federal contractor defense nust show

that the federal governnent issued reasonably precise
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speci fications covering warni ngs—specifications that reflect a
consi dered judgnent about the warnings at issue.” Holdren, 614 F.
Supp. 2d at 143. Nevertheless, the test applied is largely
derived from Boyl e:
(1) the United States exercised its discretion and approved
the warnings, if any; (2) the contractor provided warnings
that conforned to the approved warnings; and (3) the
contractor warned the United States of the dangers in the
equi pnent’ s use about which the contractor knew, but the
United States did not.

Tate, 55 F.3d at 1157; see also Oshkosh, 96 F.3d at 1003-04

(sane).

ii. Applying the Defense to Defendants’ Facts

The Court’s task, then, is to determ ne whether
Def endants have a col orable claimthat the governnment contractor
defense shields themfromliability to Plaintiff. As noted, this
inquiry is undertaken whilst viewing the facts in the |ight nost
favorabl e to Defendants, and does not address the nmerits of the
defense. Under this standard, it is clear that Defendants raise a
col orabl e def ense because Defendants would prevail on their
defense at trial if the facts raised were proven

First, the affidavits submtted show (1) that the Navy
exerci sed direction and control over the products created; which
(2) Defendants confornmed to by failing to warn. The affidavits do
this by stating that Defendants would not be permtted to include
“any type of warning or caution statenment,” (Schroppe Aff. T 22),

and that the applicable specifications furnished by the Navy
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requi red manufacturers to yield all oversight of the manufacture
and testing phases to the Navy. (See, e.q., Hobson Aff. § 13-14.)
This is particularly true given that the specifications “covered
the nature of any comunication affixed to boilers or other
equi pnment supplied to the Navy.” (See Horne Aff. § 12.) Indeed,
according to Defendants’ evidence, the Navy controlled “the
deci si on of which warnings should or should not be included.”
(Lehman Aff. ¥ 10.) Therefore, to the extent the affidavits are
true, it is clear that the Navy was responsible for the | ack of
war ni ngs. This denonstrates the first two el enents of the
government contractor defense.

Second, the affidavits submtted satisfy the third
el emrent of the defense—nanely, that Defendants warned the Navy of
t he dangers in Defendants’ equi pnent that Defendants knew of but
the Navy did not. As the |anguage of this prong indicates, the
def ense does not require the contractor to warn the governnent
where “the governnent knew as much or nore than the defendant

contractor about the hazards of the . . . product.” Beaver Valley

Power Co. v. Nat’'l Eng'g & Contracting Co., 883 F.2d 1210, 1216

(3d Gr. 1989). Captain Betts' affidavit expressly speaks to this
point, stating that “[t]here was no informati on concerni ng any
asbest os-cont ai ni ng hazard or danger posed by any asbest os-
cont ai ni ng product applied to any marine boiler on a United States

Navy ship known to a boiler manufacturer . . . that was not known
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to the United States and the United States Navy.” (Betts Aff. ¢
32.) Captain Betts nmade this statenent based on his persona

knowl edge as a nedical doctor and retired U S. Navy Captain. (ld.
1 1.) It is possible that further proceedings will cast doubt on
Captain Betts’ claim but—+f true—Pefendants would satisfy the
third el ement of the defense insofar as they woul d have warned the
Navy of every danger they were aware of that the Navy was unaware
of . Thus, Defendants neet the third el ement of the governnent
contractor defense as well, and have established a col orable
federal defense that satisfies Section 1442(a)(1l)’s colorable

def ense requirenent.

B. The Acting Under Requirement

The federal officer renoval statute only extends renoval
authority to persons acting under an officer of the United States.

See Int’'l Primate Prot. League v. Admirs of Tul ane Educ. Fund, 500

US 72, 80 (1991). A defendant acts under a federal officer
where his or her actions that led to the lawsuit were based on a
federal “officer’s direct orders or conprehensive and detail ed
regul ations.” &ood, 914 F. Supp. at 1128. That is, it is not

enough for a defendant to show that “the rel evant acts occurred

under the general auspices of a federal officer.” Fung v. Abex
Corp., 816 F. Supp. 569, 572 (N.D. Cal. 1992) (internal marks

omtted) (quoting Ryan v. Dow Chem Co., 781 F. Supp. 934, 947

(E.D.N.Y. 1992)).
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Because a defendant’s governnment contractor defense in a
failure to warn case is only colorable if the defendant identifies
facts denonstrating the governnment’s actions “transcend rubber
stanping,” Tate, 55 F.3d at 1157, any defendant who satisfies the
col orabl e defense requirenent will necessarily neet the acting
under requirement of Section 1442(a)(1l) as well. That is, in
cases invol ving assertion of the governnent contractor defense to
a plaintiff’'s failure to warn suit, the burden for denonstrating
t he defendant acted under an officer of the United States is | ower
than that associated with denonstrating a col orabl e federal

defense. Cf. Holdren, 614 F. Supp. 2d at 149 (finding defendants

satisfied the acting under requirenent even though they did not
meet the col orabl e defense requirenent). Accordingly, for the
sanme reasons the Court determ ned Defendants’ federal defense is
col orabl e, Defendants have al so established they were acting under
a federal officer as to satisfy Section 1442(a)(1)’ s acting under
requi renment.

C. The Causal Nexus Requirement

The final requirenent for renoval under Section
1442(a) (1) is that the defendant denonstrate a causal nexus
bet ween the conduct performed under federal direction and, in this
case, Plaintiff’s failure to warn claim See Mesa, 489 U. S at
131-34. To do so, a defendant seeking renoval nust “by direct
avernent exclude the possibility that [the defendant’s action] was

based on acts or conduct of his not justified by his federal
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duty.” Id. at 132 (quoting Maryland v. Soper (No. 1), 270 U.S. 9,

33 (1926)).
Al t hough sonme courts have suggested the causal nexus
requi renment should be nore closely scrutinized than Section

1442(a) (1)’ s other requirenents, see Holdren, 614 F. Supp. 2d at

149 (“[A]ls a jurisdictional fact, causation is judged by a
somewhat stricter ‘reasonable probability’ standard”), it is
evident that the causal nexus requirenent “is closely related to
evi dence supporting a col orabl e federal defense” where a
government contractor is the defendant because both el enents
require the “defendant [to] show that it acted at the federal
governnment’s command.” 1d. Indeed, just as the acting under
anal ysi s becones redundant where a defendant in a governnent
contractor case nmakes out a colorable federal defense, resolving
t he causal nexus requirenent is not difficult in light of the
Court’s colorability determ nati on because the causal nexus
analysis “is essentially the sane as [that associated with] the
col orabl e defense requirenent.”* Prewett, 2009 W. 2959877, at *7.
As outlined above, Defendants have a col orabl e federal

defense that any failure to warn relates to the Navy' s control

14 The simlarities between the respective show ngs

required are further denonstrated by the fact that sone courts

have col | apsed the causal nexus and acting under prongs into one

single requirenent. See, e.qg., Good, 914 F. Supp. at 1128 (“The

“acting under’ |language in the statute forces [the defendant] to

show a causal nexus between the plaintiffs’ clainms and the

conduct taken pursuant to direction froma federal officer.”).
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over the product Defendants manufactured for the governnment.
Thus, the necessary causal connection exists because the liability
Def endants face arises fromtheir official duties, perforned in

accordance with a valid governnment contract. See WIIingham 395

U.S. at 409 (holding a causal nexus is established where it is
shown the defendant’s “relationship to [the plaintiff] derived
solely from[his or her] official duties”). Therefore, the Court
finds Defendants have denonstrated a causal nexus between
Plaintiff’s failure to warn clains and the conduct perforned under
color of a federal office as to satisfy Section 1442(a)(1)’s

causal nexus requirenent.

V. CONCLUSI ON

For the foregoing reasons, Plaintiff’s notion to renmand

wi |l be denied. An appropriate Order wll follow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA L. HAGEN, Individually CONSOLI DATED UNDER
and as Executrix of the : MDL 875
Estate of MALCOLM HAGEN, :
Plaintiff, : CIVIL ACTI ON
: NO. 07-63346

V.
BENJAM N FOSTER CO., et al.,
Def endant s.
ORDER
AND NOW this 24th day of Septenber 2010, it is hereby

ORDERED that Plaintiff’s notion to remand (doc. no. 41) is DEN ED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

35



