IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN THOWPKI NS : ClVIL ACTION
. :
MERCY PHI LADELPHI A HOSPI TAL, : NO. 10-2188
et al.
MEMORANDUM
Bartle, C. J. Sept enber 20, 2010

Plaintiff Karen Thonpkins (" Thonpkins") brings this
action agai nst defendants Mercy Phil adel phia Hospital ("Mercy"),
Ant hony Zapi sek ("Zapi sek"), Patricia Mrton ("Mrton"), and
Arthur Fastman ("Fastman”) in which she alleges racial
di scrim nation and harassnent in enploynment in violation of:
Title VII of the CGvil R ghts Act of 1964, 42 U S.C
§ 2000e-2(a)(1)-(2); 42 U.S.C. 8 1981; and the Pennsyl vani a Human
Rel ations Act ("PHRA"), 43 Pa. Stat. Ann. 8 955(a). She also
asserts retaliation clains under the PHRA, 43 Pa. Stat. Ann
§ 955(d) and Title VII, 42 U . S.C. § 2000e-3(a)(1). Before the
court is the notion of all defendants to dismiss in part for
failure to state a claimunder Rule 12(b)(6) of the Federal Rules
of Civil Procedure.

I .

When deciding a Rule 12(b)(6) notion to dismss, the

court nmust accept as true all factual allegations in the

conplaint and draw all inferences in the |light nost favorable to



the plaintiff. Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233

(3d Cr. 2008); UrMand v. Planco Fin. Servs., Inc., 542 F.3d 59,

64 (3d Cir. 2008). W nust then determ ne whether the pleading
at issue "contain[s] sufficient factual matter, accepted as true,

to "state a claimfor relief that is plausible on its face.

Ashcroft v. lgbal, --- US ----, ----, 129 S. C. 1937, 1949

(2009) (citing Bell Atlantic Corp. v. Twonbly, 550 U.S. 544, 570

(2007)). A claimnust do nore than raise a nmere possibility of

m sconduct.'" Fower v. UPMC Shadyside, 578 F.3d 203, 210 (3d

Cr. 2009) (quoting Igbal, 129 S. . at 1950). Under this
standard, "[t]hreadbare recitals of the elenents of a cause of
action, supported by nere conclusory statenments, do not suffice.”
Igbal, 129 S. C. at 1949.
1.

According to the conplaint, Thonpkins is an African-
American femal e and a regi stered psychiatric nurse. She was
hired by Mercy on February 8, 2008 and remains a full-tine
enpl oyee. Thonpkins' allegations of racial discrimnation and
harassnment stemfromthe actions of three supervisors at the
hospi tal, Zapisek, Mrton, and Fastman who are all Caucasi an.

When Thonpkins first came to Mercy, she was supervised
by Zapi sek. He subjected her to "regul ar, pervasive, and
persistent harassnment” and a "hostile work environnent." Zapisek
refused to orient her to the entire psychiatric unit, denied her
the opportunity to work overtine, and failed to inform Thonpki ns

of pronotion opportunities, all allegedly because of her race.
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At the sane tinme, Zapisek gave white nurses overtinme and
pronotions. Finally, Zapisek disciplined Thonpkins for an
altercation with a co-enployee while failing to discipline a
simlarly situated white nurse.

In the sumrer of 2009, Morton replaced Zapi sek as
Thonmpki ns' manager. Mrton attenpted to renove Thonpkins from
t he hospital schedul e based on the m staken belief that she
failed to take a mandatory tubercul ous test. Thonpkins al so
mai ntai ns Morton discrimnated agai nst her during a yearly
performance review, in which she received a rating of "poor."
According to Thonpki ns, both Mrton and Zapi sek participated in
her review, although it was customary that only one manager do
so. Afterwards, Thonmpkins conpl ai ned about the review and
"di scrimnation and harassnment” in general. Mrton purportedly
retaliated agai nst Thonpkins for her allegations of
di scrim nation by overburdening her with work and reporting her
to Human Resources after mssing work due to a death in the
famly. She also refused to pay Thonmpkins for meal breaks while
paying simlarly situated white nurses and sent Thonpkins an
email filled with "vulgarity and profanity.”

During the relevant tine period, Fastman supervised
Zapi sek. Fastman visited the hospital on his day off to accuse
Thompki ns and anot her enpl oyee of an unspecified violation. Wen
Thompki ns chal | enged t he accusation, Fastnman rescinded the

repri mand for the other enployee but did not do the sane for



Thompkins. No other allegations are nade agai nst Fastnman in the
conpl ai nt.

In May 2009, Thonpkins dual filed a conplaint with the
Pennsyl vani a Human Rel ati ons Conmi ssion ("PHRC') and the Equal
Enpl oynment Cpportunity Comm ssion ("EECC') alleging raci al
di scrimnation and harassnent. Thonpkins filed a second
conplaint with the EEOCC and PHRC i n August, 2009 all eging
retaliation and discrimnation. The EECC i ssued Thonpkins a
notice of right to sue for her first conplaint on March 1, 2010.
The EEQC i ssued a second notice of right to sue for Thonpkins
retaliation conplaint on April 28, 2010. On May 12, 2010,
Thompkins filed her conplaint in this court.

L1l

We begin with the defendants' notion to dismss
Thonmpki ns' hostile work environnment clainms under Title VI,
§ 1981, and the PHRA.! To establish a prima facie case of racial
di scrim nation based on hostile work environment, a plaintiff
must prove that: (1) she suffered intentional discrimnation
because of her race; (2) the discrimnation was severe or
pervasive; (3) the discrimnation detrinmentally affected her; (4)

the discrimnation would negatively affect a reasonable person in

1. The legal standards for a 8 1981 case are generally identical
to those of a Title VII case. Brown v. J. Kaz, Inc., 581 F.3d
175, 181-82 (3d Gr. 2009). Simlarly, Pennsylvania courts
interpret Title VII and the PHRA as coextensive. Atkinson v.

Laf ayette Coll ege, 460 F.3d 447, 454 n.6 (3d Cr. 2006).
Therefore, we will not undertake a separate anal ysis where
Thompkins' clains rely on nore than one of these statutes.
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the sane position; and (5) respondeat superior liability exists.

Andrews v. City of Phila., 895 F.2d 1469, 1482 (3d G r. 1990).

To prove the second elenent, a plaintiff nust show
"discrimnatory intimdation, ridicule, and insult that is
sufficiently severe or pervasive to alter the conditions of the

victims enploynent.” Nat'l R R Passenger Corp. v. Mrgan, 536

U S. 101, 116 (2002) (internal quotation marks omtted). Courts
must consider the totality of the circunstances, including the
"frequency of the discrimnatory conduct; its severity; whether
it is physically threatening or humliating, or a nmere offensive
utterance; and whether it unreasonably interferes with an

enpl oyee's work performance.” Faragher v. Gty of Boca Raton,

524 U. S. 775, 787-88 (1998) (quoting Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 23 (1993)).
Applying this standard, our Court of Appeals, in Davis

v. City of Newark, upheld the dism ssal of a racial hostile work

envi ronnment claimwhere the plaintiff was wongly disciplined
several tines, called "a pain in ny balls,” ignored by co-workers
who spoke only Spanish in her presence, had her tires sl ashed,
and was eventually transferred from her squad. 285 Fed. App' X

899, 901-02 (3d Cir. 2008). Simlarly, in Walton v. Mental

Heal th Associ ati on of Sout heastern Pennsylvania, the Court of

Appeal s upheld the district court's grant of summary judgnent in
a hostile work environment case based on disability
di scrimnation where the plaintiff clainmed that her supervisor

threatened to fire her, called her "mani c depressive," repeatedly
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call ed her while she was hospitalized, and forbid other enployees
fromspeaking with her. 168 F.3d 661, 667 (3d Cr. 1999). 1In
doi ng so, the court noted that evidence of a plaintiff's poor
relationship with her supervisor does not by itself give rise to
a hostile work environnent claim |d.

District Court precedent al so denonstrates what type of
conduct is insufficient to sustain a hostile work environnent

claim In Harris v. SmthKline Beecham the plaintiff alleged

raci al discrimnation based on a | ack of training and software,

t hr eat ened denoti on, undesirable assignnents, and an isol ated
raci al conment by her supervisor. 27 F. Supp. 2d 569, 578 (E.D
Pa. 1998). The court granted summary judgnent for the enpl oyer,
reasoni ng that none of these actions was "physically threatening
or interfered with the plaintiff's ability to do her job." 1d.

In contrast, in Cardenas v. Massey, the plaintiff's

supervi sor subjected himto ethnic slurs by calling hima

"wet back, " "boy fromthe barrio,” and spreading runors that he
was an affirmative action hire. 269 F.3d 251, 258-59 (3d G r
2001). The supervisor also discrimnated in facially neutral
ways, by sabotaging his work and giving himunsatisfactory job
evaluations. 1d. at 259. Based on this evidence, the Court of
Appeal s concl uded that a reasonable jury could find a hostile

wor k envi ronment based on national origin. [d. at 263. And in

Aman v. Cort Furniture Rental Corp., the Court of Appeals found

sufficient evidence of a racially hostile work environnent to

precl ude summary judgnment where white supervisors called bl ack
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enpl oyees "one of them" told them"not to steal,” and said "the
bl acks are against the whites.”" 85 F.3d 1074, 1082-83 (3d G r
1996). In doing so, the court found that while overt racial
harassnment is not required, a plaintiff nust at |east show that
race was a substantial factor in her treatnent. 1d. at 1083.

According to the conplaint, Thonpkins was disciplined
three to four times, refused an opportunity for orientation,
deni ed paynent for |lunch breaks, and not granted overti ne.
Thompki ns clains she was not inforned of pronotion opportunities,
but the conplaint does not allege that she inquired about or
applied for any pronotions. Aside fromone alleged emuil,
Thonmpkins points to no racially discrimnatory comments or
insults by anyone at Mercy. Although she concludes that this
emai | was vul gar and profane, Thonpkins does not set forth what
the emai|l said. Thonpkins' assertions that she was subject to
"regul ar, pervasive, and persistent harassnment” and a "hostile
wor k environment” are nere conclusory statements and insufficient
to sustain her claim Fower, 578 F.3d at 210.

Not hi ng i n Thonpki ns' conpl ai nt shows that the
def endants' actions were physically threatening, frequent, or
interfered with Thonpkins' ability to performher job. And |like
the plaintiffs in Davis and Harris, Thonpkins' allegations of
wrongful disciplinary actions do not rise to the |evel necessary
for an actionable hostile work environnent. See Davis, 285 Fed.
App' x at 901-02; Harris, 27 F. Supp. 2d at 578. Thonpki ns may

have a poor relationship with her supervisors, but this also is
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not enough to state a claimfor racial harassnent. Walton, 168
F.3d at 667.

In contrast to the plaintiffs in Cardenas and Anman,
Thonmpki ns can point to no racially discrimnatory conments nmade
by anyone at Mercy. The defendants' conduct sinply was not
enough to "transformthe ordinary tribulations of the workplace
into a legally cogni zable hostile work environment claim™ Haqq

v. Pa. Dep't of Pub. Welfare, No. 09-0042, 2010 W. 1253452, at *9

(E.D. Pa. Mar. 23, 2010) (citing Lester v. Natsios, 290 F. Supp.

2d 11, 31 (D.D.C. 2003)). Even when viewed in the |ight nost
favorabl e to Thompki ns, the defendants' conduct was not
sufficiently severe or pervasive to alter the terns or conditions
of enploynment. Morgan, 536 U S. at 116. Therefore, Thonpkins
hostile work environment clainms in Counts I, 1V, and V nust be
di sm ssed. ?

We next consider the disparate inpact claimraised by
Thompkins in Count Il of her conplaint. As a prelimnary matter,
the court notes that although Thonpkins cites to the disparate

i mpact provision of Title VIl in Count II, her conplaint is

2. We note that nuch of this conduct, including Mercy's failure
to offer overtine, to pronote, and to pay for |lunch breaks, also
forms the basis of Thonpkins' disparate treatnment claim

Al t hough the Court of Appeals has not addressed the issue,
several courts have questioned whet her evidence of disparate
treatnment can also formthe basis of a hostile work environnment
claim Hagq v. Pa. Dep't of Pub. Welfare, No. 09-0042, 2010 W
1253452, at *9 n.9 (E.D. Pa. Mar. 23, 2010). Because we concl ude
that the conplaint allegations are not sufficiently severe or
pervasive to support a hostile work environnent claim we need
not reach this issue.
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filled wwth disparate treatnment allegations. Thonpkins also uses
the terns disparate inpact and disparate treatnent

i nt erchangeably in response to the defendants' notion to dism ss.
Thus, it is unclear which theory she is pursuing. W wll

t heref ore consi der Thonpkins' racial discrimnation clains under

bot h di sparate inpact and di sparate treatnent theories.

The Suprene Court has expl ai ned that disparate inpact
and disparate treatnent are two i ndependent and distinct theories
of discrimnation. 1In a disparate treatnment case, an "enpl oyer
sinply treats sone people |less favorably than others because of

their race.” Raytheon Co. v. Hernandez, 540 U. S. 44, 52 (2003)

(quoting Teansters v. United States, 431 U S. 324, 335 n. 15

(1977)). In contrast, disparate inpact cases "invol ve enpl oynent
practices that are facially neutral in their treatnent of
different groups but that in fact fall nore harshly on one group
than another." |Id. (quoting Teansters, 431 U S. at 335 n.15).
Thus, disparate treatnent clains focus on intent while disparate
i mpact clains concentrate on effect. Teansters, 431 U S. at 335-
36.

To establish a prima facie case of disparate inpact, a
plaintiff nmust first identify a specific enploynent practice that

is facially neutral. Foxworth v. Pa. State Police, 402 F. Supp.

2d 523, 534 (E.D. Pa. 2005) (citing Wards Cove Packing Co. V.

Antoni o, 490 U. S. 642, 656-67 (1989)). In her conplaint,
Thompkins fails to identify any facially-neutral policy of Mercy

that has a racially discrimnatory inpact. |nstead, Thonpkins
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clainms that the defendants purposefully treated her differently
because of her race. Therefore, to the extent that Thonpkins
bases her racial discrimnation clains on disparate inpact, Count
Il fails.

To establish a prima facie case of disparate treatnent,
a plaintiff nust showthat: (1) she is a nenber of a protected
class; (2) she is qualified for the position; (3) she was subject
to an adverse enploynent action; and (4) the action occurred
"under circunstances that give rise to an inference of unlawf ul

discrimnation." Beaubrun v. Thomas Jefferson Univ., 578 F

Supp. 2d 777, 782 (E.D. Pa. 2008) (quoting Jones v. Sch. Dist. of

Pa., 198 F.3d 403, 410-11 (3d Cr. 1999)). 1In a discrimnation
case, the Suprene Court has defined an adverse enpl oynent action
as "hiring, firing, failing to pronote, reassignnment with
significantly different responsibilities, or a decision causing a
significant change in benefits ... A tangi ble enploynent action

[that] inflicts direct economic harm" Burlington Indus., Inc.

v. Ellerth, 524 U S. 742, 761-62 (1998).

Taki ng her factual allegations as true, Thonpkins was
"the person best able and nost conpetent to performher job."
She clains she was treated differently than simlarly situated
white nurses. Such treatnment took the form of tangi ble econonic
detrinments, including the failure to pronote, assign overtine,
and pay for neal breaks. There was also a difference in

discipline for her and a simlarly situated white nurse. In our
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vi ew Thonpki ns has pl eaded a prima facie case of disparate
treatnent under Title VII and the PHRA in Counts | and V.

Finally, we turn to the notion of defendants to dismss
Thompki ns' retaliation claimunder the PHRA, found in Count VI.
A plaintiff nmust first file a PHRA claimwith the PHRC. Tlush v.
Mrs. Res. Cr., 315 F. Supp. 2d 650, 656 (E.D. Pa. 2002) (citing

Wodson v. Scott Paper Co., 109 F.3d 913, 925 (3d Cr. 1997)).

The PHRC then has exclusive jurisdiction for one year over the

claim Bur gh v. Borough Council of the Borough of Mntrose, 251

F.3d 465, 471 (3d Cr. 2001) (citing 43 Pa. Stat. Ann. § 962).
If the PHRA fails to act within a year, the plaintiff nmay proceed

in federal court. Janmes v. Int'l Bus. Machines, 737 F. Supp.

1420, 1426-27 (E.D. Pa. 1990).

Here, Thonpkins filed her retaliation conplaint with
the PHRC in August, 2009. She then filed her conplaint in this
court nine nonths later, on May 12, 2010. The PHRA did not act
on her conplaint before that time. Therefore, Thonpkins failed
to exhaust her adm nistrative renedies before filing her PHRA
retaliation claimin this court. Because Thonpkins filed her
conpl aint before the expiration of the exclusive one-year PHRA
jurisdiction, we will dismss the PHRA retaliation claimwthout

prejudi ce. Tlush, 315 F. Supp. 2d at 656.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN THOWPKI NS : Cl VIL ACTI ON
. :
MERCY PHI LADELPH A HOSPI TAL, E NO 10-2188
et al.
ORDER

AND NOW this 20th day of Septenber, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants to dism ss the clains of
plaintiff for hostile work environnment in Counts I, 1V, and V,
and the claimfor disparate inpact in Count Il is GRANTED

(2) the notion of defendants to dism ss the claimof
plaintiff for retaliation under the Pennsyl vania Human Rel ati ons
Act, 43 Pa. Stat. Ann. 8 955(d) in Count VI is GRANTED w t hout
prej udi ce; and

(3) the notion of defendants to dism ss is otherw se
DENI ED

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



