IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

OMID E. KIA : CIVIL ACTION
v.

IMAGING SCIENCES :
INTERNATIONAL, INC., et al. : NO. 08-5611

VEMORANDUM

Bartle, C. J. Sept enber 2, 2010

Plaintiff Ond Kia ("Kia") brings this diversity action
agai nst his former enployer, Imaging Sciences International, Inc.
("1I'Sl") for breach of oral contract and fraudul ent conveyance,
and against ISI's forner owners, Edward Marandol a (" Mrandol a"),
Arun Singh ("Singh"), Alan Keim ("Keinl), Henry Tancredi, and
John Tancredi, for fraudul ent conveyance. Before the court is
t he notion of defendants under Rule 702 of the Federal Rules of
Evi dence to exclude the testinony of Kia' s expert w tness, Jamnes
Reda (" Reda").

I .

The facts and procedural history of this case are set
forth in detail in our Menoranda of August 20, 2010 and
August 30, 2010. We repeat here only those facts nost rel evant
to the instant notion.

Kia seeks to have Reda testify regardi ng the damages
phase of Kia's claimfor breach of oral contract. Wth respect
to that claim Kia alleges that, in the context of a job

interview during | ate Decenber 2003, defendant Marandol a made an



oral promse to him on behalf of ISI. According to Kia, by
accepting enploynent at a salary below that which he woul d

ot herwi se prefer, he was prom sed an equal share in any increased
value of ISl along with its five owners, Marandol a, Singh, Keim

Henry Tancredi, and John Tancredi.! Defendants contend that

1. Ki a descri bes the conversati on between hi m and Marandol a as
foll ows:

| said that that's still very low, that that
mght — a going rate in a place like this
woul d be around $125,000. And 108 is way too
| ow.

To which | believe he said, If we can start
on this, and we don't have a product yet, we
don't have a large revenue stream is that as
t hi ngs pick up, yours — your salary, your —-
your conpensation would inprove as such.

To which | said, Ckay, well, we can nake
$108, 000 work, given that you guarantee that

| woul d be taken care of as the conmpany noves
forward, starts making the extra salary.

To whi ch he said, Wat do you — What do you
mean exactly?

To which | described, Wll, other conpanies
utilize different tactics, |ike gol den

par achut es, gol den handcuffs, to take care of
their key people. And I'm asking sonet hi ng
in that — in that sense to nmake sure that

" mtaken care of once the value of the
conpany goes up, the conpany starts naking

noney.
And he — he said that, Well, | don't exactly
know what — what you nean by gol den

parachutes, by gol den handcuffs, but be

assured of one thing; that you would be one

of the senior managenent team you would be

one of us, and that the value that you bring
(continued. . .)
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nei t her Marandol a, nor anyone el se, ever made such a promse to
Kia, and therefore deny the existence of any contract
guaranteeing Kia a share in the increased value of I1SI. 1In any
event, Kia began work at ISl on January 2, 2004.

Three years later, on January 2, 2007, the five owners
sold their voting shares in ISl to the Danaher Corporation
("Danaher") for $140 million. This sale provided a significant
capital gain to those individuals, as Kia asserts that the val ue
of the conpany at the tinme he joined was $2.5 m|llion. Because
each owner held an equal 20% portion of I1SI's voting shares, they
split the proceeds equally, with each receiving nore than $20
mllion.

Upon the sale of 1SI, Kia was offered $50,000 froma
di scretionary bonus pool that was set up by the owners to award
| SI's enpl oyees for their work. Believing that this constituted
a breach of his oral contract with ISI, Kia initiated the instant
action.

.
Kia now seeks to have Reda testify as an expert as to

the sumthat Kia would have received had 1Sl fulfilled its

1.(...continued)
to the conpany will be neasured in terns of
t he success of the conpany, and that you
woul d be conpensated in par with respect to
the rest of us, neaning the owners.

Kia Dep. 425:3-426:9, Feb. 16, 2010.



all eged obligation to him Rule 702 of the Federal Rul es of
Evi dence provi des:

If scientific, technical, or other
speci ali zed know edge will assist the trier
of fact to understand the evidence or to
determne a fact in issue, a wtness
gualified as an expert by know edge, skill,
experience, training, or education, may
testify thereto in the formof an opinion or
otherwse, if (1) the testinony is based upon
sufficient facts or data, (2) the testinony
is the product of reliable principles and
nmet hods, and (3) the witness has applied the
principles and nmethods reliably to the facts
of the case.

As our Court of Appeals has repeatedly noted, Rule 702
enbodies three requirenments: qualification, reliability, and

fit. Pineda v. Ford Motor Co., 520 F.3d 237, 244 (3d Cir. 2008).

An expert is qualified if he "possess[es] specialized expertise."”

Schneider ex rel. Estate of Schneider v. Fried, 320 F.3d 396, 404

(3d Cir. 2003). This does not necessarily require form
credentials, as "a broad range of know edge, skills, and training

qualify an expert,” and may include informal qualifications such

as real -world experience. |Inre Paoli RR Yard PCB Litig., 35

F.3d 717, 741 (3d Gr. 1994); Langbord v. U S. Dept. of the

Treasury, No. 06-5315, 2009 W 1312576, at *2 (E.D. Pa. My 7,
2009) (citing Fed. R Evid. 702 advisory conmttee's note). The
qualification standard is a liberal one, and an expert may be
sufficiently qualified under Rule 702 even if "the trial court
does not deemthe proposed expert to be the best qualified or

because the proposed expert does not have the specialization that



the court considers nost appropriate.” Holbrook v. Lykes Bros.

S.S. Co., 80 F.3d 777, 782 (3d Cr. 1996).

To determine reliability, we focus not on the expert's
concl usi on but rather on whether that conclusion is "based on the
met hods and procedures of science rather than on subjective
bel i ef or unsupported speculation.” Schneider, 320 F.3d at 404
(internal quotation marks omtted). Qur analysis is flexible and
may i nclude such factors as:

(1) whether a nethod consists of a testable

hypot hesi s; (2) whether the method has been

subj ect to peer review, (3) the known or

potential rate of error; (4) the existence

and mai nt enance of standards controlling the

techni que' s operation; (5) whether the nethod

is generally accepted; (6) the relationship

of the techni que to methods which have been

established to be reliable; (7) the

qgqualifications of the expert wtness

testifying based on the nethodol ogy; and (8)

t he non-judicial uses to which the nethod has

been put.

Pi neda, 520 F.3d at 247-48.

Expert testinony nmust also "assist the trier of fact to
understand the evidence or to determne a fact in issue.” Fed.

R Evid. 702. Thus, to "fit," such evidence nust bear sone
relation to the "particular disputed factual issues in the case.”

United States v. Downing, 753 F.2d 1224, 1237 (3d G r. 1985).

Accordingly, this factor has been described as one of rel evance.

Daubert v. Merrell Dow Pharms., Inc., 509 U S. 579, 591 (1993);

Paoli, 35 F.3d at 745 & n. 13.
In his expert report, Reda offers two separate

scenari os under which Kia mght recover damages. The first is
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prem sed on the terns of the alleged oral contract as described
above. Under this scenario, Reda cal culates Kia' s damages at
$20, 158, 227. 28, which represents his purported one-sixth interest
in the increased value of I1SI fromthe day Kia was hired to the
day the conpany was sold to Danaher. To arrive at this figure,
Reda takes the net proceeds fromthe sale,? | ess the value of ISl
at the time Kia was hired, and divides the result by six.

The real dispute with respect to Reda's proposed
testinony is his use of the $2.5 mllion figure as the "val ue" of
ISI at the tine Kia was hired. This figure comes froma witten
contract (the "Brill Agreenment") signed by Edward Brill, a
consul tant, on Cctober 30, 2003 and by the five owners of ISl on
Novenber 2, 2003, less than two nonths prior to Marandol a's

all eged promse to Kia. The agreenent was in connection with

| SI's engagenent of Brill to performconsulting services. |SI
sought to conpensate Brill, at least in part, by providing him
with some of its shares. To this end, the Brill Agreenent
provi ded:

1. As soon as reasonably possible, 1% (one
percent) of the authorized and issued shares
of I magi ng Sciences International, Inc. (or
the appropriate entity if naned ot herw se)
will be issued to the benefit of Edward T.
Brill as partial conmpensation for services

2. In his report, Reda states that part of the net sale proceeds
was paid to the owners imedi ately, while another portion was

pl aced in an escrow account where it gained interest. Although
Reda separates these anounts in his calculation, they are both
derived fromthe sal e proceeds and, for present purposes, we wll
di scuss them as one total anount.
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rendered during the past five nonths; and
t hat

2. Edward T. Brill will continue to accrue
share ownership at a rate of 1% (one percent)
for every five nonths of consulting services
provided (in addition to the agreed upon cash
portion); and that

3. Edward T. Brill is considered a full and
| egiti mate sharehol der bound and agreeing to
the ternms of the nost current sharehol ders
agreenent bi ndi ng the above individuals.
Edward T. Brill will enjoy the sane rights
and privileges of the sharehol ders
participating in said sharehol ders agreenent.
A new agreenent including Edward T. Brill as
a shareholder will be executed as soon as
practicable, or an addendum attachi ng Edward
T. Brill to said agreenent will be prepared
by Conpany's outside counsel; and that

4. Edward T. Brill and the sharehol ders
included in the agreenent agree and accept a
current valuation of the firmof $2.5

mllion. Al subsequent share issues to
Edward T. Brill for consulting services
rendered will be at this price as was agreed

to previously. (enphasis added).

According to Kia, this $2.5 million figure represented the val ue
of ISI's outstanding shares as agreed by the owners at the tine
they signed the Brill Agreenment. Because the agreenent was
signed near the time that he began enploynent at |1SI, he asserts
that it also represents the value of ISI's outstandi ng shares at
that tine.

Def endants contend that Reda's opinion is inadm ssible
under Rule 702. First, they argue that Reda is not qualified to
render an expert opinion. W disagree. Reda has nore than 23

years of experience providing consultation regarding executive



conpensation. As noted above, experience is sufficient to
qualify an expert. Langbord, 2009 W. 1312576, at *2. Defendants
argue that, despite this general rule, Reda s experience in
executive conpensation is not sufficient here because Kia seeks
to have himtestify regarding the value of 1Sl at the tinme Kia
was hired, and Reda has no experience val uing closely-held
corporations. However, Kia has proffered Reda's testinony for
t he purpose of cal cul ati ng damages, not calculating |ISI's val ue.
Kia and Reda are relying on the valuation agreed to by the
defendants in the Brill Agreenent.

Next, defendants assert that Reda has failed to adhere
to a reliable methodol ogy in cal cul ati ng danages under the
all eged oral contract. Specifically, they maintain that Reda's
adopting the $2.5 mllion starting "value" of ISl for the
pur poses of his calculation is unjustified and erroneous. The

term"val ue," they argue, is essentially neaningless wthout
further explanation of the sort of value being discussed, such as
mar ket val ue or book value. Defendants maintain that Reda's use
of the $2.5 million starting "value" and the $140 nillion ending
"value" is essentially an appl es-to-oranges conpari son.

Mor eover, they contend that, not only does Reda fail to specify
the type of value this $2.5 mllion figure is purported to
represent, he neglects to verify the accuracy of that figure and

sinply plucks it fromthe Brill Agreenent, a docunent which,

according to defendants, was not intended to establish an



accurate valuation of ISl but rather to provide a basis for the
conpensation of M. Brill.

Def endants' argunents miss the mark. First, with
regard to the specific type of "value" being asserted by Reda,
one can reasonably infer that the $140 nmillion sale price
reflects the value of the shares that 1SI's owners sold to
Danaher. As for the $2.5 nmillion figure, it is also reasonable
toinfer that it relates to the value of 1SI's shares because the
Brill Agreenent within which that nunber is found was created for
t he express purpose of assigning a nonetary value to ISl's
out standi ng shares. Because both the starting and ending figures
in Reda's cal cul ati on appear to be prem sed on the value of ISI's
out st andi ng shares, we cannot conclude that Reda' s nethodol ogy is
necessarily prem sed on an unreliabl e appl es-to-oranges
conpari son

Second, Reda does not, nor could he, opine as to
whet her the $2.5 million figure was an accurate val uation of ISl
at the tine Kia was hired. Rather, Kia's source for the $2.5
million figure is the Brill Agreenent. Each of the individual
def endants, including Marandol a, signed that docunent and thereby
agreed to "a current valuation of [ISI] of $2.5 million." This
constitutes an adm ssion by the defendants and is therefore
adm ssi bl e under Rule 801(d)(2) of the Federal Rules of Evidence.
Reda sinply uses this figure for the purpose of calculating Kia's
damages for breach of the alleged oral contract. As is often the

case with expert testinony, Reda must assune certain facts in
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order to provide his opinion. The $2.5 mllion value of ISl is
one of them

Def endants contend that, at the time the Bril
Agreenment was drafted, the $2.5 million figure was not the result
of an actual valuation but instead was an unsubstantiated nunber
that 1SI's owners concocted for the sole purpose of placing a
nonetary val ue on the shares that Brill was to receive as
conpensation for his consulting services. |In short, defendants
argue that the nunber is not accurate. However, as our Court of
Appeal s noted in Paoli, litigants proffering expert testinony "do
not have to denonstrate to the judge by a preponderance of the
evi dence that the assessnents of their experts are correct, they
only have to denonstrate by a preponderance of the evidence that
their opinions are reliable.” 35 F.3d at 744. Moreover, "[t]he
grounds for [an] expert's opinion nerely have to be good, they do
not have to be perfect.” 1d. Here, Reda's opinion is
essentially nothing nore than the application of a mathenati cal
formula, the reliability of which no one contests. Wether the
$2.5 mllion figure on which he premises that calculation is
accurate is an issue of fact for the jury to decide.
Accordingly, Reda's proposed testinony with regard to his first
theory of danages is adm ssible. |If defendants believe their
adm ssion of val ue should not be accepted by the jury here, they
are free to nake that argunent at trial

Under Reda's second danages theory, he cal cul ates the

anount to which Kia would allegedly be entitled under the terns
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of a witten enploynment agreenent that supposedly acconpani ed
|SI'"s first job offer to Kia, that is, the offer that he rejected
as insufficient.® That docunent purportedly contained provisions
setting forth a short-term cash bonus and a | ong-term bonus in
the formof stock. By conparing the conpensation received by
enpl oyees situated simlarly to Kia, Reda estimates that, taking
into account both cash bonuses and equity conpensation, Kia would
be entitled to $5, 695, 263.30 pursuant to the ternms of the alleged

witten agreenent.

3. Reda's discussion of this witten enploynment agreenent is
prem sed on a single statenment by Marandola in a witten
interrogatory response dated August 17, 2009. That response
provides, in relevant part:

M. Marandola initially offered Dr. Kia a
sal ary of $80,000, as reflected in a witten
offer setting forth other terns such as
benefits and a discretionary annual bonus
based on the conpany's performance and an
assessnment of Dr. Kia's individua
performance. Dr. Kia thanked M. Marandol a
for the offer but rejected the proposed
salary as too low. After speaking with Dr.
Kia further and | earning that he was
undergoing financial difficulties wth

Mont ana, a conpany to which Dr. Kia allegedly
owed noney, M. Marandola offered Dr. Kia a
$109, 000 salary along with a witten offer
containing the sane additional terns as
before. Dr. Kia accepted the offer. No

ot her agreenents were reached, and M.

Mar andol a made no ot her prom ses or
assurances to Dr. Kia

This one statenent by Marandol a appears to be an aberration,
as Kia and the defendants now maintain that no witten agreenent
between Kia and I SI was ever signed or otherw se exi st ed.
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Reda' s proposed testinony regarding this second theory
of damages is inadm ssible. Kia does not prenm se his breach of
oral contract claimon the alleged witten agreenent discussed by
Reda. 1In fact, Kia states that he never signed or otherw se
agreed to any ternms set forth in that docunment and that he had
never even seen it before it was produced during discovery in
this litigation. Kia Dep. 686:2-687:5, Feb. 16, 2010. Reda's
opinion with respect to that docunent is sinply irrelevant, and
t herefore cannot satisfy the "fit" requirenment of Rule 702.

Thus, we will grant defendants' notion to exclude Reda's
testinmony with respect to his second theory of damages.

Kia al so proffers Reda's testinony regardi ng common
conpensation practices, specifically with regard to enpl oyees in
positions simlar to that held by Kia at 1SI, and his opinion
that the alleged oral agreenment between Kia and ISl is in |ine
with those practices. 1In his brief in opposition to the instant
notion, Kia asserts that "Reda's testinony confirns that it would
not be outside the real mof his experience for a conpany in ISlI's
precarious position at the end of 2003 to offer [Kia] a share of
t he conpany. ™"

W will not permit Reda to testify in this regard. As
di scussed in our Menorandum of August 30, 2010 regarding Kia's
ot her proposed expert, Dr. Dov Maor, such testinony would not
"assist the trier of fact." Fed. R Evid. 702. The only factual
issues in this case are whether ISl actually entered an oral

agreenent with Kia, the terns of that agreenent, if any, and the
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intentions of the parties with respect to such terns.

See McCormack v. Jernyn, 40 A 2d 477, 479 (Pa. 1945). The fact

that the alleged agreenment "would not be outside the real ni' of
Reda's experience is irrelevant. The jury's determ nation
regardi ng the existence of an oral agreenent ultinmately depends
on which version of the facts it finds nost credi ble—that of Kia
or that of the defendants. Credibility determ nations are
matters within the purview of the jury, not an expert w tness.

See Coney v. NPR,_ Inc., No. 03-1324, 2007 W. 2571452, at *10

(E.D. Pa. Aug. 31, 2007). Moreover, with respect to liability,
all of the factual issues presented in this case are ones that
can be evaluated by the jury without the assistance of
"scientific, technical, or other specialized know edge.” Fed. R
Evid. 702. Accordingly, Reda's testinony on this issue would not
satisfy the "fit" requirenent under Rule 702, and we w Il exclude

it. See Salemv. U S. Lines Co., 370 U S. 31, 35 (1962).

W will deny defendants' notion to exclude the
testi mony of Janes Reda regardi ng danmages as a result of the
al | eged breach of oral contract but will grant defendants' notion
as to Reda' s opinion regardi ng damages under the alleged witten
contract and his opinion that ISI's oral prom se, as alleged by

Kia, conports with his experience.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA
OMID E. KIA : CIVIL ACTION
v.
IMAGING SCIENCES :
INTERNATIONAL, INC., et al. : NO. 08-5611

ORDER

AND NOW this 2nd day of September, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants |Inaging Sciences
International, Inc. ("ISI"), Edward Marandol a, Arun Singh, Al an
Keim Henry Tancredi, and John Tancredi to exclude the testinony
of Janes Reda is GRANTED in part and DENIED in part;

(2) Janes Reda will be permtted to testify regarding
damages to the extent that his opinion is premsed on ISI's
breach of its alleged oral contract with Kia;

(3) Janes Reda will not be permtted to testify
regardi ng damages to the extent that his opinion is prem sed on
the ternms of an alleged witten contract between Kia and | SI; and

(4) Janes Reda will not be permtted to testify

regardi ng the degree to which the prom se allegedly made to Kia



by I'SI conports with Reda' s experience regarding the customary
conpensati on of enployees situated simlarly to Kia.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



