IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JAMARR KELLAM
Plaintiff, E CIVIL ACTI ON
V. E No. 10-cv- 1644
| NDEPENDENCE CHARTER SCHOOL,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. August 17, 2010

This case is now before the Court on Defendant’s Mtion to
Dismiss (Doc. No. 8). For the reasons set forth below, the
Motion is DEN ED

Fact ual Backgr ound*

Plaintiff is a black mal e who was enpl oyed by Defendant from
Sept enber 2003 until Novenber 16, 2004. Plaintiff was hired as a
part-time Lunchroom Assistant, but was pronoted to the position
of full-tinme Lunchroom Assistant on Septenber 1, 2004. Plaintiff
states that he always perfornmed his job in a satisfactory nmanner,
and that the sole reason for his termnation was a prior
conviction for aggravated assault in 1999. Plaintiff asserts

that he disclosed this crimnal history on his application and

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




that his termnation cane as a result of the enforcenent of a
bl anket policy w thout any consideration of the nature of his

j ob, the nature or seriousness of the offense, or the anount of
time that had passed since his conviction. Defendant does not
contest this fact, and, rather, asserts that it received notice
fromthe Pennsyl vani a Departnent of Education in Septenber of
2004 that the Departnment would strictly enforce 18 Pa. Cons.
Stat. 8§ 2702, which prohibits the enploynent of individuals who
have been convicted of certain offenses (including aggravated
assault) wthin five years of begi nning enpl oynent.

Following his termnation, Plaintiff filled out a Charge
Questionnaire with the Equal Enpl oynent Cpportunity Conmi ssion
(“EECC") on March 15, 2005. This was converted into a forma
Charge of Discrimnation by EECC personnel and was signed by
Plaintiff on January 20, 2006, at which point it was dual filed
wi th the Pennsyl vania Human Rel ati ons Comm ssion (“PHRC’). In
this charge, Plaintiff asserted that Defendant’s bl anket policy
of firing or refusing to hire those with crimnal histories has a
di sparate inpact on black males, and that Defendant had,
therefore, discrimnated against himon the basis of his race.
The EECC issued a right-to-sue letter on January 28, 2010.
Plaintiff then filed his Conplaint in this Court on April 14,
2010.

Plaintiff’s Conplaint brings two charges agai nst Def endant
for its conduct. First, in Count | Plaintiff asserts that

Def endant’ s enpl oynent practices violate Title VII of the Gvil
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Ri ghts Act of 1964, as anended by the Cvil Rights Act of 1991
Count Il then brings a simlar charge pursuant to the
Pennsyl vani a Human Rel ations Act (“PHRA’). Plaintiff seeks
conpensat ory damages for | ost wages and enotional pain and
suffering, punitive damages, attorney’'s fees, costs and interest,
as well as an allowance to conpensate for negative tax
consequences.
St andar d

Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dism ss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).

Di scussi on

Defendant’s sole argunent in its Mdtion to Dismss is that
the statute of limtations has run on Plaintiff’s clains, and
that we should, therefore, dismss his Conplaint. Although the
statute of limtations is an affirmative defense, courts have

al |l owed defendants to assert affirmati ve defenses such as the
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statute of limtations by way of a notion to dismss. Davis v.
G useneyer, 996 F.2d 617, 623 (3d Cr. 1993). This is generally
only perm ssible when the affirmative defense appears on the face

of the complaint. ALA 1Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d

Cr. 1994). Wen facts or matters outside of the conplaint are
necessary to establish the affirmative defense, raising it under

Rule 12(b)(6) is usually not permtted. See Wrldcom Inc. V.

G aphnet, Inc., 343 F.3d 651, 657 (3d Cr. 2003).

As an initial matter, the relevant dates are all included on
the face of Plaintiff’s Conplaint and Plaintiff has also attached
the Charge Questionnaire as well as the formal Charge of
Discrimnation filed with the EECC and the PHRC. The
applicability of the statute of limtations is, therefore,
appropriately before this Court on a 12(b)(6) notion.

In states such as Pennsyl vania that have | aws that cover the
conpl ai ned of enploynment discrimnation and agencies authorized
to enforce these |aws, plaintiffs have 300 days to file a charge
of discrimnation with the EECC. 42 U S.C. 8§ 2000e-5(c).

The purpose of this limtations period is both to protect those

who pronptly assert their rights as well as to protect enployers

fromthe burden of defending stale clains. Del. State Coll. v.
Ri cks, 449 U. S. 250, 256-57 (1980). Under the PHRA however,
plaintiffs have only 180 days fromthe act of discrimnation to

file suit. Wodson v. Scott Paper Co., 109 F.3d 913, 925 (3d




Cr. 1997).

The parties do not dispute the facts in this case, but do
di sagree on the | egal significance of these facts. Plaintiff
conpl eted the Charge Questionnaire at the EEOC 119 days after the
all egedly discrimnatory act, but the formal charge was not
signed by himand filed until 430 days after the act of
discrimnation, and this was the first tinme that any notification
of this charge was comuni cated to the PHRC. Defendant asserts
that the conpletion of the Charge Questionnaire does not
constitute the filing of a charge, and that Plaintiff’s fornmal
charge of discrimnation was not made within the statute of
l[imtations period. Defendant also asserts that regardl ess of
whet her the conpletion of a Charge Questionnaire constitutes a
formal charge, this was not filed wwth the PHRC and Pl aintiff
took no action in relation to his PHRA claimuntil over 400 days
after the discrimnatory act, and that this claim therefore,
must be dismissed.? Plaintiff, however, argues that the filing
of a Charge Questionnaire should be sufficient to neet the
statute of limtations and that this Court should defer to the
EEOCC s interpretation of its guidelines concerning what

constitutes the filing of a charge. Specifically, Plaintiff

’Def endant al so makes an argunent related to the applicable statute of
limtations for clains brought pursuant to 42 U S.C. § 1981. As this Court
does not see any portion of Plaintiff’'s Conplaint that is brought pursuant to
this section, and as Plaintiff states in his response in opposition to
Def endant’s Motion that he did not, in fact, bring such a claim we wll not
address that argunent in this Menorandum
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notes that the EECC rejected the argunent that the statute of
limtations barred his claimas it interpreted its guidelines to
make the conpletion of a Charge Questionnaire sufficient to
constitute a charge. Plaintiff further asserts that this Court
should equitably toll the statute of Iimtations on the PHRA
claimfromthe tine that the Charge Questionnaire was conpl eted.
Count |

First, we nust determ ne whether the conpletion of the
Charge Questionnaire constituted the filing of a charge with the
EECC. 29 C.F.R 8 1601.12(a) states that a charge nust include
at | east the nane, address, and phone nunber of the person making
the charge, the nanme and address of the defendant, a statenent of
the facts on which the charge of discrimnation is predicated, an
approxi mate nunber of enpl oyees at the place of business, and
whet her the plaintiff has also filed a charge before the
applicable state agency. “[A] charge is sufficient when the
Comm ssion receives fromthe person making the charge a witten
statenment sufficiently precise to identify the parties, and to
describe generally the action or practices conplained of.” 1d.
8 1601.12(b). In this case, it is the EEOC s position that the
conpletion of a Charge Questionnaire is sufficient to constitute
a charge before the agency. Although, on the one hand, a court
shoul d defer to reasonable interpretations of anbiguous statutory

terms if the agency is granted the authority to issue



regul ations, Chevron, U S A, Inc. v. Natural Res. Def. Council,

Inc., 467 U.S. 837, 843-45 (1984), on the other hand the Third
Crcuit has held that there is an inportant distinction between
“intake questionnaires,” which are not given to the enpl oyer and
are neant to allow the EEOCC to determ ne whether it has
jurisdiction over the claim and “charge forns,” which define the
scope of investigation and give notice to the defendant.

Barzanty v. Verizon Pa., Inc., 361 F. App’ x 411, 415 (3d Cr

2010).
First, although both parties extensively brief the
inplications of the case, we do not believe that the Suprene

Court’'s decision in Federal Express Corp. v. Holowecki, 552 U S.

389 (2008), is controlling in this action. |In that case, the
Court held that a charge under the Age Discrimnation in

Empl oynent Act (“ADEA’) nust include at |east “a request for the
agency to take renedial action to protect the enployee’ s rights
or otherw se settle a dispute between the enployer and the

enpl oyee.” Fed. Express Corp. v. Holowecki, 552 U S. 389, 402

(2008). The Court also noted, in dicta, that the intake
guestionnaire at issue in that case |ikely would not constitute a
charge under the ADEA if it was considered by itself. 1d. at
405. I nportantly, however, the Court cautioned that

[wW hile there may be areas of common definition,

enpl oyees and their counsel nust be careful not to

apply rules applicable under one statute to a different
statute without careful and critical examnation. This



is so even if the EEOC forns and the sane definition of

charge apply in nore than one type of discrimnation

case.

Id. at 393. In effect, therefore, the Suprene Court has
expressed di sfavor with the precise argunent advocated by
Def endant’ s counsel in this case.

I n determ ni ng whet her the Charge Questionnaire at issue in
this case can constitute a charge for purposes of Title VII, we
are not bound by the Suprene Court’s holding or dicta in
Hol owecki. Even if we were to apply the sanme test as used in
t hat case, however, we believe that the Charge Questionnaire at
issue in this case can reasonably be seen as a request for agency
action. As stated on the Charge Questionnaire, the “principal
purpose” for the formis to “solicit information” and “enabl e the
Comm ssion to act on matters within its jurisdiction.” (Conpl.
Ex. A) W find that Plaintiff’s conduct was such that he
reasonably expected his actions in filling out the Charge
Questionnaire to set in notion the EEOC s enforcenent proceedi ngs
to receive relief for the alleged discrimnatory actions
perpetrated against him Defendant’s argunment pursuant to
Hol owecki, therefore, is both m splaced and unpersuasi ve.

Turning to the Third Crcuit’s holding in Barzanty, which
noted that an intake questionnaire and a formal charge formare
di fferent docunents that serve different functions, we also do

not believe that this case is dispositive. The holding in



Barzanty was in the context of a plaintiff attenpting to raise
claims in federal court that were not contained in her forma
charge before the EEOC. Under the established statutory
framework, a plaintiff nust exhaust her adm nistrative renedies
before resorting to private suit. If aclaimis initially
mentioned in the charge questionnaire but is not included in the
formal charge, then this claimis not exhausted. Indeed, to
allow a plaintiff toinitially raise a claimwith a Charge
Questionnaire and then abandon it in his formal charge only to
reassert that claimin federal court would conpletely subvert the
exhaustion requirement. This fact was noted by the Barzanty
court in discussing the distinction between an intake
guestionnaire and a formal charge. Barzanty, 361 F. App’'x at 415
(stating that the conduct discussed above would “be circunventing
the role of the Comm ssion”). This, however, is a distinct
consideration fromwhether the Charge Questionnaire is sufficient
to constitute a charge for purposes of the statute of

[imtations.

The sanme policy considerations are not at issue when
determ ni ng whether a charge has been filed in order to neet the
statute of limtations. The admnistrative franmework established
for enpl oynent discrimnation clains operates differently than
the federal court system The federal courts require an

individual to imediately file a conplaint to initiate



proceedi ngs. The EEOC, however, only requires that individuals
fill out a questionnaire, which is then turned into a forma
charge by enpl oyees at the EEOCC. The action that a conpl ai ning
individual is required to take, therefore, is conplete after
filling out the Charge Questionnaire. The conpletion of a forma
charge is left, in the vast mgjority of circunstances, to the
EECC itself. 1In this case, 311 days passed fromthe tinme that
Plaintiff filled out the Charge Questionnaire until the tine that
the formal charge was filed. |If the formal charge was required
in order to neet the statute of limtations, Plaintiff’'s claim
woul d be tinme barred even if he had filed with the EEOCC on the
sanme day that the discrimnatory action took place. To require a
formal charge formto neet the statute of limtations, therefore,
woul d effectively elimnate the plaintiff's ability to take
advantage of the EEOCC s help in preparing this charge. 1In this
way, much as the Barzanty court did, we determne what is
sufficient to constitute a charge in a way that will not allow or
require a conpl aining individual to bypass the established
admnistrative framework. G ven the different purposes for the
exhaustion and statute of limtation requirenments and the i npact
that treating these requirenments identically for purposes of
addressing the sufficiency of a charge would have, we do not find
the Third Crcuit’s discussion in Barzanty to be controlling.

As neither of the parties have cited precedent fromthe
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Suprenme Court or the Third Crcuit that is dispositive in this
case, and as the EEOCC is authorized to issue regulations and the
term “charge” in these regulations is anbi guous, we w |l address
whet her the EECC s interpretation that the Charge Questionnaire
is sufficient to constitute a charge is reasonable. Looking at
Plaintiff’s Charge Questionnaire, it does state his nane,
address, and tel ephone nunber and al so i ncludes the nanme and
address of Defendant, a brief statenent of the facts, and a
statenment that he has not filed a charge with any state anti -

di scrimnation agency. The Charge Questionnaire does not have a
space to indicate the nunber of enployees that work for
Defendant. It is, however, sufficient to give notice to the EECC
of the parties involved and the general nature of Plaintiff’s
charge of discrimnation. Under these circunstances, we think
that the EECC s interpretation of its own guidelines is
reasonabl e and that the Charge Questionnaire is sufficient for
the purposes of the statute of limtations to constitute a

char ge.

As both the Suprenme Court and Third Crcuit precedents cited
by the parties do not mandate a particular interpretation, and as
the term“charge” in the EEOC gui delines is anmbi guous and the
EEOCC s interpretation that the Charge Questionnaire neets the
requi renents of a charge is reasonable, we will follow this

interpretation. |In conpleting a Charge Questionnaire wthin 300
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days of the allegedly discrimnatory act, therefore, Plaintiff
tinely filed his charge of discrimnation and the statute of
[imtations does not bar his claimunder Title VII.

Count 1|1

The parties do not dispute that no docunentation was filed
with the PHRC until the formal charge was dual filed with the
EECC and the PHRC on January 20, 2006, which was 430 days after
the allegedly discrimnatory act. Plaintiff appears to assert
both that the conpletion of the Charge Questionnaire with the
EEOCC was sufficient to constitute filing a charge with the PHRC
and that if the EEOC s Charge Questionnaire did not constitute a
charge with the PHRC, the statute of limtations should be
equitably tolled fromthe tine that the Charge Questionnaire was
filed.

Whet her a charge has been filed under the PHRA is a matter
of state law. Wodson, 109 F.3d at 926-27. Inportantly, “the
Pennsyl vani a Suprene Court has strictly enforced the PHRA filing
requirenent.” 1d. at 928. In this case, we do not believe that
the filing of a Charge Questionnaire with the EEOCC i s sufficient
to constitute the filing of a charge with the PHRC. First, the
Charge Formitself contains a portion where individuals are asked
to state whether they have also filed a charge with the
applicable state anti-discrimnation agency, and in a separate

formattached to the Charge Questionnaire filers are asked
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whet her a charge has been filed with an agency such as the PHRC.
Both of these certainly inply that some separate action is
required in order to file a charge of discrimnation with the
PHRC, and in both of these places, Plaintiff checked the
appropriate space to indicate that he had not nade such a charge.
Further, although the EEOCC and the PHRC have a work-sharing
agreenent for the initial investigation of discrimnation
charges, this does not nean that filing a charge with one is
automatically sufficient to file a charge with the other.
Wodson, 109 F.3d at 926-27. The PHRC had no notice of this
claimuntil Plaintiff elected to dual file the formal charge of
discrimnation in January of 2006, and this was far beyond the
180-day limtations period for filing such a claim The fact
that the EECC forns inply that separate action is required to
file a charge with the PHRC and that the work-sharing agreenent
bet ween t he agenci es does not obviate the need for dual filing

| eads to the conclusion that Plaintiff did not file a charge with
the PHRC within the limtations period.

Plaintiff’s claimis saved, however, as we find that the
doctrine of equitable tolling should apply for the period between
the time that the Charge Questionnaire was filed with the EECC
and the tinme that the formal charge of discrimnation was dua
filed wwth the EECC and the PHRC. Pennsylvania s Adm nistrative

Code explicitly allows for equitable tolling of the 180-day PHRA
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filing period. 16 Pa. Code 8 42.14(a)(2010). Equitable tolling
is generally available in one of three circunstances: first, if
the plaintiff actively pursued his claimbut filed a defective
pl eading within the statutory period; second, if the statutory
deadl i ne passed due to the plaintiff’s reliance on the

def endant’ s m sconduct or m srepresentation; and third, if the
plaintiff has been prevented fromasserting his rights in sone

“extraordinary way.” Altopiedi v. Mnorex Telex Corp., 834 F.

Supp. 800, 806 (E.D. Pa. 1993); Woer v. Slippery Rock Univ. of

Pa., 887 A 2d 362, 366 (Pa. Commw. Ct. 2005).

In this case, there was no defective pleading or reliance on
Def endant. We nust determne, therefore, whether the
adm ni strative schene established by the EEOCC and t he PHRC
prevented Plaintiff fromfiling a charge wwth the PHRC in sone
“extraordinary way.” As an initial matter, we again note that
this question is not directly answered by precedent, as Defendant
argues. Wodson does not address a situation where, as here, a
charge was eventually filed with the PHRC, instead, in that case,
the plaintiff filed a charge wwth the EECC, never dual filed with
the PHRC, and then brought a case in federal court asserting
clainms under both the EECC and the PHRC. As discussed above, the
i ssue of exhaustion of renedies is distinguishable fromthe issue
of statutes of limtations. Gven this fact, we wll nove to a

consideration of the doctrine of equitable tolling.
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Under the work-sharing program between the EECC and the
PHRC, plaintiffs are not expected to conpl ete charge
guestionnaires or attend an interview at both agencies. Further,
the adm nistrative structure is such that wal k-in, pro se
conpl ai nants are encouraged. 1In this case, Plaintiff went to the
EECC within the statute of |imtations period and conpl ai ned of
what he believed to be discrimnatory conduct. Through no fault
of his own, he then waited for over 300 days to receive a forma
charge formfromthe EEOC that he could then dual file with the
PHRC. In order for Plaintiff to have nmet the applicable statute
of limtations under the PHRC, therefore, Plaintiff would have
had to file a Charge Questionnaire with the EEOC and then prepare
his own, separate charge that he could file with the PHRC. This,
however, would entirely defeat the purpose of the work-sharing
agreenent between the EECC and the PHRC. Further, the forns
given to Plaintiff along with his Charge Questionnaire inplicitly
di scourage his attending an interview with the PHRC after having
filed the Charge Questionnaire wth the EECC, as he is warned
that a failure to informthe EEOCC of any such neeting could
result in delaying the ultimte disposition of his case.

Essentially, Plaintiff in this case conplied with the
rel evant adm ni strative procedures in a tinely fashion, and the
del ay was caused only by the EEOC, and not Plaintiff. |In these

ci rcunst ances we do believe that the extraordi nary del ay between
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Plaintiff’s filing of the Charge Questionnaire and the
preparation of a formal charge that could be dual filed with the
PHRC prevented Plaintiff fromtinely filing with the PHRC
Plaintiff cannot be required to go against the adm nistrative
framewor k and wor k-sharing agreenent in order to neet the statute
of limtations and cannot be punished for a delay that was
occasioned solely by the EECC. Under these circunstances, we
think it equitable to toll the statute of limtations fromthe
date that Plaintiff filed his Charge Questionnaire with the EEOC
until the date that the EEOC conpleted the formal charge for
Plaintiff’s signature.

G ven that equitable tolling applies in this case, and that
the statute of limtations was tolled for the period during which
the EECC was preparing the formal charge, Plaintiff’s charge was
tinely filed with the PHRC. Defendant’s Mtion to Dismss due to
the statute of limtations is, therefore, denied.

Concl usi on

Plaintiff’s conpletion of the Charge Questionnaire for the
EECC constituted a charge of discrimnation for purposes of Title
VI|'s statute of limtations, and Count I wll not be dismssed
on these grounds. Further, equitable tolling applies to the
statute of limtations on Plaintiff’s PHRC clains, and it was,
therefore, also tinely filed. For these reasons, Defendant’s

Motion to Dismss wll be DEN ED
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JAMARR KELLAM

Plaintiff, E CIVIL ACTI ON

V. E No. 10-cv- 1644

| NDEPENDENCE CHARTER SCHOOL,

Def endant .

ORDER

AND NOW this 17t h day of August, 2010, upon

consi deration of Defendant’s Motion to Dismss (Doc. No. 8) and

response thereto, it is hereby ORDERED, for the reasons contai ned

in the attached Menorandum that the Mtion is DEN ED

BY THE COURT:

s/J. Curtis Joyner

J. Curtis Joyner, J.



