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This is an appeal fromthe April 2, 2010 Menorandum and
Report of U. S. Bankruptcy Judge Bruce Fox recomrendi ng that this
Court dismss Counts | through VII of the plaintiff’s adversary
conplaint and ordering the dism ssal of Count VIII of the
conplaint for failure to state a cause of action. For the
reasons which follow, we shall affirmand adopt the anal ysis and
rati onal e of the Bankruptcy Court’s Menorandum and Report in
| arge nmeasure but we shall neverthel ess reverse that part of the
order and recommendati on which declines to afford the debtor-

plaintiffs the opportunity to anend their pleading.



Hi story of the Case!

Sout h Canaan Cellular Equity LLC (“SCCE”) and Sout h Canaan
Cel lul ar Investnents, Inc. (“SCCl”), the debtors in these
matters, are both limted liability conpanies forned for the
pur pose of holding partnership interests in South Canaan Cel |l ul ar
Commruni cati ons Conpany, LP (“SCCCC’). SCCCCis a limted
partnership which is in the business of providing wreless
communi cations services in Wayne and Pi ke County, Pennsyl vani a.
SCCE owns 39. 8% of SCCCC and SCClI holds a 1% interest in SCCCC
and acts as its general partner. SCCCC s two other limted
partners are South Canaan Cel | ul ar Tel ephone (“SCTC’), which owns
a 10. 2% interest, and SCCTC, a Del aware Corporation which holds a
49% interest. Neither SCTC nor SCCTC are debtors in this action.

The two debtor entities are owned by several famlies and

i ndividuals, with no single nenber or group of nmenbers owning a
controlling interest. The Edwards famly owns approxi mately 34%
of both SCClI and SCCE. Frank Coughlin, who is one of the
defendants in the instant adversary action (along wth Lackawaxen
Telecom Inc. [“LTI”] of which he is President), also holds a
30.8% interest in both; the Cook famly owns approxi mately 20.1%

the Copp famly holds an interest of sone 5.4% the Sw ngles own

1 These bankruptcy cases were the subject of an earlier appeal before

t he undersigned at No. 09-CV-2840. Because the underlying facts are the sane,
we borrow in part fromthe Statenent of Relevant Facts portion of our earlier
Menor andum and Order dated Novenber 3, 2009 affirm ng Judge Fox’s denial of
Lackawaxen Tel ecomis notion to disniss the bankruptcy petitions on the grounds
that they were filed in bad faith.



approxi mately 4.65% Linda Haagen owns 4.5% and the M| er
famly holds an interest of less than 1% Carolyn Copp is the
Chai rman, sol e nenber of the Board of Managers and President of
SCCI and the Chairman of the Board of Managers and President of
SCCE; both entities have Ms. Copp’s personal residence in Wst
Chester, Pennsylvania as their principal place of business.

I n Cctober 2000, SCCE and SCCI entered into a master |oan
agreenent and supplenment with Co Bank ACB in the amount of $7.5
mllion. |In exchange for the |loan, the debtor entities gave Co
Bank a prom ssory note in that anmount and granted security
interests in all of their property including their new y-acquired
interests in SCCCC. The nonies were used to acquire SCCE and
SCCl’s interests in the SCCCC limted partnership and to upgrade
SCCCC s wireless system Under the terns of the | oan, the
out st andi ng principal balance was to be repaid in 26 consecutive
quarterly paynents on the 20'" day of January, April, July and
Cct ober of each year commencing in Cctober 2002 and ending in
January 2009. Although the debtors initially made the required
interest only and two of the quarterly paynents due under the
| oan, they defaulted on their repaynent obligations in May 2003.

Despite the default, Co Bank did nothing to foreclose on the
note. In or around July 2007, the debtors began negotiating with
Co Bank to restructure the loan; the bank initially indicated

that it was interested in either a shorter restructured repaynent



pl an or a discounted cash settlenent anount. |In Septenber 2007,
Co Bank advised that it would not settle for less than $5 mllion
and that it was considering a sale of the note. Thereafter, in
Cct ober 2007, SCCE and SCClI informed Co Bank that they intended
to secure the $5 mllion necessary to purchase the | oan and began
maki ng arrangenents to do so through two | enders. However, on
Oct ober 25, 2007, Co Bank sold the note to LTI,

The debtors allege in their adversary conplaint that “using
the confidential information he had acquired as a result of his
standi ng as a nenber of SCCE and SCCl,” Frank Coughlin arranged
for LTI? to purchase the |oan from Co Bank for the sum of $5.25
mllion “wth terns substantially simlar to those offered by Co
Bank to South Canaan.” (Adversary Conplaint, Exhibit 1 at 126).
In so doing, the debtors aver that M. Coughlin exploited the
“precarious but inproving financial circunstances of the Debtors
for his owm benefit and that of LTI,” and “deprived the Debtor of
an econom c opportunity that was critical to its financial
survival.” (Adversary Conplaint, s23, 27). Additionally,
“Coughlin’s actions were also pronpted by a second noti ve,
nanmely, a desire to seize control of the operations of the

profitable SCCCC by taking control of the partnership interests

2 LTI is alleged to be “a Del aware corporation with its principal
pl ace of business located in Rowl and, Pennsylvania. LTI provides traditional
wire-lines service, as well as associ ated tel ecommuni cati ons services such as
| ong di stance, high-speed DSL, circuits and internet access, in a |licensed
area within Pike County, PA.” (Adversary Conplaint, 12).
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in the conpany that SCCI and SCCE, along with SCTC, had pl edged
as security for the Co-Borrower |oan.” (Adversary Conpl aint,
127) .

The conpl aint further avers that although the debtors assert
that they have submtted proposals to and endeavored to negoti ate
with LTI for the restructure of the loan, their offers have al
been rejected because of Coughlin and LTI’ s insistence upon being
in control of SCCCC as a condition of any settlenent. (Adversary
Conpl ai nt, 128-130). On January 23, 2009, LTI and Coughlin
decl ared the debtors to be in default, demanded the right to
exercise the partnership interests of the co-borrowers to seize
control of SCCCC, and filed a conplaint in the District Court for
the Gty and County of Denver, Col orado seeking unpaid principal
of $7,120,413 plus interest and counsel fees and seeking relief
in the formof a declaration of their purported right to exercise
control over the Debtors’ interests in SCCCC. After the debtors
comenced their bankruptcy proceedings, LTI filed a claimin the
anount of $13,543,231.78 against the debtors in that action on
June 2, 2009. (Adversary Conplaint, {s32-33).

On July 9, 2009, the debtors instituted this adversary
action against both LTI and Frank Coughlin, asserting seven
counts against M. Coughlin individually — for breach of the duty
of loyalty, breach of the duty of candor/disclosure, usurpation

of business opportunity, breach of the duty of good faith, breach



of the duty of care, breach of fiduciary duty and breach of the
duty of good faith and fair dealing. The final count (VIl1) of

t he adversary conplaint asserted a claimfor aiding and abetting
against LTI only. By his Menorandum and Report dated March 25,
2010, Bankruptcy Judge Fox granted the defendants’ notion to

di smss Count VIII against LTI and recommended the di sm ssal of

t he seven counts agai nst Frank Coughlin. It is this decision and
recommrendation that the plaintiffs here appeal.?

St andards of Revi ew

This Court has jurisdiction over this appeal pursuant to 28
U.S. C. 8158(a), which states:

The district courts of the United States shall have
jurisdiction to hear appeals

(1) fromfinal judgnents, orders, and decrees;

(2) frominterlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the
time periods referred to in section 1121 of such title;
and

(3) with leave of the court, fromother interlocutory
orders and decrees;

and, with | eave of the court, frominterlocutory orders and
decrees, of bankruptcy judges entered in cases and
proceedi ngs referred to the bankruptcy judges under section

3 It should be noted that no appeal has been taken from the Bankruptcy
Court’s finding that the debtors’ claimfor aiding and abetting agai nst LTI
and the debtors’ objections to LTI's proofs of claimwere core matters or from
t he Bankruptcy’'s Court’s conclusion that the remai ni ng seven counts agai nst
M. Coughlin individually were non-core but related nmatters over which it had
subject matter jurisdiction. As noted by Judge Fox, however, not all of the
parties consented to his entry of a final judgment on the non-core, related
cl ai s agai nst defendant Coughlin and it was for this reason that he issued
only a recommendation to this Court that those clains be dismssed. See,
Bankruptcy Court Menorandum and Report dated March 25, 2010.
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157 of this title. An appeal under this subsection shall be
taken only to the district court for the judicial district
in which the bankruptcy judge is serving.

Under Fed. R Bankr. P. 8013,

On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy judge’s
judgnent, order, or decree or remand with instructions for
further proceedings. Findings of fact, whether based on
oral or docunentary evidence, shall not be set aside, unless
clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility
of the wi tnesses.

Thus an appeal from an order of bankruptcy court places the
district court in the posture of an appellate tribunal, requiring
it to accord the appropriate |evel of deference to the decision

of the bankruptcy judge. Bierbach v. Wagner, GCv. A No. 1:07-

Cv-0072, 2007 U.S. Dist. LEXIS 25107 at *4 (MD. Pa. April 4,
2007). In considering such appeals from bankruptcy court
decisions, the district courts are thus required to review the
bankruptcy court’s findings of fact for clear error and its | egal

concl usi ons de novo. In re Jersey Tractor Trailer Training,

Inc., 580 F.3d 147, 153 (3d Cr. 2009); IRS v. Pransky, 318 F.3d

536, 542 (3d GCr. 2003); In re Krystal Cadillac O dsnobile GVC

Truck, Inc., 142 F. 3d 631, 635 (3d Gr. 1998). A finding of fact
is clearly erroneous when it is “conpletely devoid of m ninmm

evi dentiary support displaying some hue of credibility or bears
no rational relationship to the supporting evidentiary data.”

Phar maceuti cal Sal es Consulting Corp. v. Accucorp Packagi ng,

Inc., 231 Fed. Appx. 110, 113, 2007 U. S. App. LEXIS 2215, at *7
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(3d Cr. Jan. 31, 2007); Kool, Mann, Coffee & Co. v. Coffey, 300

F.3d 340, 353 (3d Gr. 2002). It is the appellant’s burden to
denonstrate why the Bankruptcy Court’s findings of fact are

clearly erroneous. 1n re SB Properties, Inc., 185 B.R 198, 203

(E.D. Pa. 1995). And where the Bankruptcy Court has had cause to
exercise its discretion, those exercises are reviewed for abuse
t hereof, nmeaning that the determ nation was “arbitrary,

irrational, or contrary to |law. Salzano v. Forman, 2009 U. S

Dist. LEXIS 59867 at *9-*10 (D. N.J. July 14, 2009), quoting

Borges v. Gonzales, 402 F.3d 398, 404 (3d Cr. 2005) and In re

United Heal thcare Systens, Inc., 396 F.3d 247, 249 (3d Cr

2005). See also, Kool, Mann, supra.

Di scussi on

As noted above, the basis for the South Canaan plaintiff-
debtors’ adversary conplaint is the purported “seizure” by
Def endant s Frank Coughlin and LTI of the financial opportunities
presented by Plaintiffs’ negotiations with Co Bank to restructure
the $7.5 mllion debt. Finding that M. Coughlin did not owe any
fiduciary or other such duties to the plaintiff-debtors, Judge
Fox granted the notion to dismss the sole count against LTI and
recommended that the notion to dismss be granted as to all of
t he remai ni ng counts agai nst Defendant Coughli n.

Under Fed. R Bankr. P. 7012(b), Fed. R Cv. P. Nos. 12(b)-

(h) are applied in adversary proceedi ngs such as this one.



Specifically, Rule 7012(b) states the foll ow ng:
(b) Applicability of Rule 12(b)-(h) F.R Cv.P.

Rule 12(b)-(h) F.R Cv.P. applies in adversary proceedi ngs.
A responsive pleading shall admt or deny an allegation that

the proceeding is core or non-core. |If the response is that
the proceeding is non-core, it shall include a statenent
that the party does or does not consent to entry of final
orders or judgnent by the bankruptcy judge. In non-core

proceedi ngs final orders and judgnents shall not be entered
on the bankruptcy judge’s order except with the express
consent of the parties.
Hence the standards to be applied in evaluating notions for
dism ssal in adversary actions mrror those in civil cases. And
those 12(b)(6) standards dictate that in considering notions to
dismss, the district courts nust “accept as true the factual

all egations in the conplaint and all reasonable inferences that

can be drawn therefrom” Krantz v. Prudential |nvestnments Fund

Managenent, 305 F.3d 140, 142 (3d Gr. 2002); Allah v.
Seiverling, 229 F.3d 220, 224 (3d cir. 2000). 1In so doing, the
courts must consider whether the conplaint has all eged enough
facts to state a claimto relief that is plausible on its face.

Bell Atlantic v. Twonbly, 550 U. S. 544, 127 S. C. 1955, 1974,

167 L. Ed. 2d 929, 949 (2007). “It is therefore no |onger
sufficient to allege nere elenents of a cause of action; instead
a conplaint nust allege facts suggestive of the proscribed

conduct.” Umand v. Planco Financial Services, Inc., 542 F. 3d

59, 64 (3d Cr. 2008), quoting Philips v. County of Allegheny,

515 F. 3d 224, 233 (3d Cr. 2008). A claimhas facial



pl ausibility when the plaintiff pleads factual content that
allows the court to draw the reasonabl e inference that the

defendant is liable for the m sconduct alleged. Ashcroft v.

Igbal, 129 S. . 1937, 1949, 173 L. Ed. 2d 868 (2009).

It should be noted that in addition to the conplaint itself,
the court can review docunents attached to the conplaint and
matters of public record; a court nmay also take judicial notice

of a prior judicial opinion. MTernan v. Gty of York, PA 577

F.3d 521, 526 (3d Cir. 2009); Buck v. Hanpton Township School

District, 452 F.3d 256, 260 (3d Cr. 2006). Recently, in Fow er
v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cr. 2009), the Third

Crcuit examned lgbal, and nmade the foll ow ng observati on:

When presented with a notion to dismss, district courts
shoul d conduct a two part analysis. First, the factual and
| egal elenments of a claimshould be separated. The District
Court must accept all of the conplaint’s well-pleaded facts
as true, but may disregard any |egal conclusions. (citing
Igbal, 129 S. C. at 1949). Second, a District Court nust
then determ ne whether the facts alleged in the conpl aint
are sufficient to show that the plaintiff has a “plausible
claimfor relief.” (citing Igbal 129 S. C. at 1950). 1In
ot her words, a conplaint nust do nore than all ege the
plaintiff's entitlenment to relief. A conplaint has to
“show’ such an entitlenent with its facts..

Finally, when a conplaint is dismssed for failure to state
a clai mupon which relief may be granted, a plaintiff should be
granted the opportunity to anmend the conpl aint un/ess the

anmendnent woul d be inequitable or futile. O Donnell v. Sinon,

No. 09-1241, 362 Fed. Appx. 300, 305 (3d Gr. Jan. 28, 2010)

citing Giayson v. Mayview State Hospital, 293 F.3d 103, 105-106
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(3d Cr. 2002). This is true regardl ess of whether or not the
plaintiff seeks |leave to amend. Phillips, 515 F. 3d at 236.

In application of the preceding principles, we turn nowto
an exam nation of the plaintiffs’ conplaint which, on its face,
endeavors to plead clains agai nst Defendant Coughlin individually
for breaches of the duties of loyalty (Count 1), of
candor/di sclosure (Count Il), of good faith (Count 1V), of care
(Count V), of fiduciary duty (Count VI), and of good faith and
fair dealing (Count VIl). 1In addition to these breach of duty
clainms, the conplaint also contains counts for usurpation of
busi ness opportunity against M. Coughlin alone (Count I11) and
agai nst defendant LTI for aiding and abetting Coughlin in his
comm ssion of the preceding torts (Count VIII). Al of the
clains arise out of LTI’s purchase of the debtors’ note to Co
Bank.

As did the Bankruptcy Court in its Menorandum and Report, we
l ook first to the Delaware Linmted Liability Conpany Act* in
determning the sufficiency of the plaintiff’s conplaint. In

doing so, we see that “[i]t is the policy” of that Act “to give

4 The parties are in agreenent that, as the entities at issue in this
litigation are all organi zed under the | aw of Del aware, Delaware law is
properly applied here. Indeed, in his Menorandum of March 25, 2010
Bankrupt cy Judge Fox conducted an exhaustive review of fiduciary
responsi bilities under Del aware |aw, nost particularly its Linmted Liability
Conpany Act, 6 Del. C. 818-101, et. seq. As we find Judge Fox’s anal ysis of
the law in this area to be both thorough and correct, we adopt it here.
Accordingly, in disposing of the debtor-plaintiffs’ appeal of that decision,
we provide just a summary of the relevant |law in the discussion portion of
thi s Menmorandum Opi ni on.
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the maxi numeffect to the principle of freedomof contract and to

the enforceability of limted liability conpany agreenents.” 6

Del .

1101

Code Ann. 818-1101(b). |In furtherance of that policy, 8§18-
goes on to read in relevant part as foll ows:

(c) To the extent that, at law or in equity, a nenber or
manager or other person has duties (including fiduciary
duties) to alimted liability conmpany or to another nmenber
or manager or to another person that is a party to or is
otherwi se bound by a limted liability conpany agreenent,
the nenber’s or manager’s or other person’s duties may be
expanded or restricted or elimnated by provisions in the
l[imted liability conpany agreenent; provided, that the
limted liability conpany agreenent may not elimnate the

i nplied contractual covenant of good faith and fair dealing.

(d) Unless otherwise provided in alimted liability conpany
agreenent, a nenber or manager or other person shall not be
liable to alimted liability conpany or to another nenber
or manager or to another person that is a party to or is

ot herwise bound by a limted liability conpany agreenent for
breach of fiduciary duty for the nmenber’s or manager’s or

ot her person’s good faith reliance on the provisions of the
limted liability conpany agreenent.

(e) Alimted liability conmpany agreenment may provide for
the limtation or elimnation of any and all liabilities for
breach of contract and breach of duties (including fiduciary
duties) of a nmenber, nmanager or other person to a limted
l[iability conpany or to another nenber or manager or to

anot her person that is a party to or is otherw se bound by a
l[imted liability conpany agreenent; provided that a limted
liability conpany agreenment may not limt or elimnate
l[itability for any act or om ssion that constitutes a bad
faith violation of the inplied covenant of good faith and
fair dealing.

Mor eover, also in apparent keeping with this policy of

contractual freedom limted liability conpany nenbers and/ or

12



managers® are permtted to transact business with those very sane
LLCs in which they have an interest:
Except as provided in alimted liability conpany agreenent,
a nmenber or nmanager may | end noney to, borrow noney from
act as a surety, guarantor or endorser for, guarantee or
assunme 1 or nore obligations of, provide collateral for, and
transact other business with, alimted liability conpany
and, subject to other applicable |aw, has the sanme rights
and obligations with respect to any such matter as a person
who is not a nenber or manager.
6 Del. Code Ann. 818-107.
It thus appears fromthe above-excerpts of the Act that,
with the exception of the prohibition on elimnating the inplied
covenant of good faith and fair dealing, the extent to which

menbers and/ or managers of an LLC have a correspondi ng fiduciary

> The terns “manager” and “nenber” are defined in 6 Del. Code Ann.
§18-101 to nean:

(10) “Manager” neans a person who is naned as a manager of a limted
liability conpany in, or designated as a nanager of a limted liability
conpany pursuant to, a linmted liability conpany agreenent or simlar

i nstrument under which the limted liability conpany is formed.

(11) “Menber” means a person who is admitted to a linted liability
conpany as a menber as provided in 818-301 of this title or, in the case
of a foreign linmted liability conpany, in accordance with the |aws of
the state or foreign country or other foreign jurisdiction under which
the foreign limted liability conpany is fornmed.

“Manager” is alternatively defined in 6 Del. Code Ann. 818-111 (governing the
interpretation and enforcenent of limted liability conpany agreenents) as
al so nmeani ng a person:

.. “[w] hether or not a menber of a linmted liability conpany, who,
although not a manager as defined in 818-101(10) of this title,
participates materially in the nanagenment of the limted liability
conpany; provided, however, that the power to el ect or otherw se sel ect
or to participate in the election or selection of a person to be a
manager as defined in 818-101(10) of this title shall not, by itself,
constitute participation in the managenent of the linmted liability

conmpany.”
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duty to the entity and/or to one another is dependent upon the
| anguage of the agreenment under which the limted liability
conpany was fornmed. As this is the sane concl usion reached by
t he Bankruptcy Court, we find it to be correct and we therefore
affirm
We |ikew se discern no error in the Bankruptcy Court’s
anal ysis of the general principles of fiduciary duty under
Del aware corporate law.® As the Del aware Suprene Court noted in

the semnal case of GQuth v. Loft, 5 A 2d 503, 510 (1939), under

Del aware’s “rul e of corporate opportunity”:

Corporate officers and directors are not permtted to use
their position of trust and confidence to further their
private interests. Wile technically not trustees, they
stand in a fiduciary relation to the corporation and its
stockhol ders. A public policy, existing through the years,
and derived froma profound know edge of human
characteristics and notives, has established a rule that
demands of a corporate officer or director, perenptorily and
i nexorably, the nost scrupul ous observance of his duty not
only affirmatively to protect the interests of the
corporation conmtted to his charge, but also to refrain
from doi ng anything that would work injury to the
corporation, or to deprive it of profit or advantage which
his skill and ability m ght properly bring toit, or to
enable it to make in the reasonable and | awful exercise of
its powers.

The rul e that requires an undivided and unselfish loyalty to
the corporation demands that there shall be no conflict

bet ween duty and self-interest.... If an officer or director
of the corporation, in violation of his duty as such,
acquires gain or advantage for hinself, the | aw charges the
interest so acquired with a trust for the benefit of the

6 This discussion is found at pages 24 through 27 of the Menorandum

and Report of March 25, 2010. Again, in the interests of brevity, we see no
need to reiterate that discussion inits entirety.
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corporation, at its election, while it denies to the
betrayer all benefit and profit. The rule, inveterate and
unconpromsing inits rigidity, does not rest upon the
narrow ground of injury or danage to the corporation
resulting froma betrayal of confidence, but upon a broader
foundation of a wise public policy that, for the purpose of
removing all tenptation, extinguishes all possibility of
profit flowing froma breach of the confidence inposed by
the fiduciary relation.

In the absence of a provision altering the traditional fiduciary
duties owed by an LLC s managers and controlling nenbers in a
manager - managed LLC, those managers and control ling nenbers owe
the traditional fiduciary duties that directors and controlling
sharehol ders in a corporation would (including the traditional

duties of loyalty and care). Kelly v. Blum 2010 Del. Ch. LEXIS

31, *3 (Del. Ch. C. Feb. 10, 2010). These traditional fiduciary
duties are inposed, however, onl/y on managers and those

desi gnated as controlling nenbers of an LLC. See, e.q., Kuroda

v. SPJS Holdings, LLC 2010 Del. Ch. LEXIS 57, *25-*26 (Del. Ch.

Ct. March 16, 2010)(holding “entirely basel ess” argunent that
Plaintiff had assuned role of fiduciary by virtue of his “central
role” in the LLC agreenment. “Pursuant to the LLC Agreenent,

Kur oda was a Non- Managi ng Menber of SPJS Hol di ngs who had no
control, power, or authority over a single investor’s assets or
the actions that SPJS Hol dings took. He was neither a manager of
SPJS Hol di ngs nor a controlling nenber, and he thus has no

fiduciary duties.”); In re USACafes, L.P. Litigation, 600 A 2d

43, 48-49 (Del. Ch. 1991) (extendi ng general fiduciary principles

15



of trust lawto controlling directors and managers of general

partner in limted partnership). [In accord, Gotham Partners v.

Hal | wod Partners, 817 A .2d 160, 170-172 (Del. S. C. 2002);

Sonet v. Tinmber Co., L.P., 722 A 2d 319, 322-323 (Del. Ch. O

1998).

We al so concur with the Bankruptcy Court’s reading of the
debtor-plaintiffs’ adversary conplaint in the case at bar. To be
sure, the substance of the allegations against Coughlin as set
forth in the Adversary Conplaint are that he:

(1) “... is an adult individual residing at 6980 Col oni al
Drive, Fayetteville, Ny 13066." (93)

(2) “...is President and a sharehol der of LTI” who “acted on
behal f of LTI and on his own behalf.” (110)

(3) “...was a nenber of both SCCI and SCCE and held a 30.8%
interest in both conpanies.” (111)

(4) “As a nmenber of both SCCl and SCCE, ... owed fiduciary
duties to those conpani es and their nenbers including but

not limted to a duty of loyalty, a duty of good faith and a
duty not to further his own interests at the expense of SCCl
and SCCE.” (112).

(5) “As a nenber of each of Plaintiff limted liability

conpanies, ... owed a duty of[:] loyalty,

candor/di sclosure, ... not to usurp Plaintiffs’ business

opportunities, ... good faith, ... care,... fiduciary duty,
good faith and fair dealing... to the Plaintiffs.

(s35, 46, 53, 64, 69, 74, 79).
Since nowhere in the conplaint do the debtor-plaintiffs ever
specifically aver that Frank Coughlin was a manager, director or
controlling nenber of either SCClI or SCCE and because the debtors

have failed to annex a copy of either LLC s operating agreenent,
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we are constrained to agree with Judge Fox’s conclusion that the
conplaint therefore fails to plead viable clains for relief
agai nst Def endant Coughlin and agai nst Defendant LTI for
purportedly aiding and abetting Coughlin in the breach of his
fiduciary duties.’

Not wi t hst andi ng t he soundness of Judge Fox’s reasoning,
however, we do believe that he erred in one inportant regard.
As previously discussed, it is the general policy of the Federal
Rul es of Civil Procedure to afford a plaintiff at |east one
opportunity to anend its conplaint unless the anendnment woul d be

inequitable or futile. See, Phillips v. Al legheny County,

O Donnell v. Sinmpbn, and Grayson v. Mayview State Hospital, al

supra. Again, this is true regardless of whether or not the
plaintiff seeks |eave to anmend. Phillips, 515 F. 3d at 236. In
applying this well-settled rule to the conplaint at issue here,

we cannot definitively find that an amendnent woul d be futile.

To be sure, there are allegations that M. Coughlin holds a 30.8%

interest in both SCCl and SCCE and that he was trying to use that

" In support of the instant appeal, the debtors heavily rely upon

several district court decisions, one of which was witten by the undersigned.
In carefully review ng each of these decisions - Bay Center Apartments Oaner
LLC v. Enery Bay PKI, LLC, 2009 Del. Ch. LEXIS 54 (Del. Ch. C. April 20,
2009), Health Robotics, LLC v. Bennett, 2009 U. S. Dist. LEXIS 119945 (E. D. Pa.
Dec. 23, 2009) and VGS, Inc. v. Castiel, 2000 U.S. Del. Ch. LEXIS 122 (Del.
Ch. C. Aug. 31, 2000), however, we find that while it is true that a
fiduciary duty was found to be owed by the defendants therein, in each case
those fiduciary duties were predicated on the existence of |anguage inposing
such a duty in the LLC agreements or, as in the Health Robotics case, at |east
the allegation that such a duty was enunerated in the LLC agreenent. Thus, we
do not find any disconnect between the Bankruptcy Court’'s decision in this
matter and the debtors’ above-cited casel aw.
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30.8% interest to seize control of SCCCC. (fs 11, 29-31). Wile

these avernents in and of thensel ves are unquestionably
insufficient to support the clainms for relief asserted in the
adversary conplaint, they are, we find adequate to justify
granting leave to the plaintiffs to anend. Accordingly, we
shal | set aside and decline to adopt that portion of the
Bankruptcy Court’s March 25'" Menorandum and Report and
Recomrendati on which declined to grant | eave to the debtors to
amend their conpl aint.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: : NO. 10- MC- 0057

SOUTH CANAAN CELLULAR Bankruptcy No. 09-10473

| NVESTMENTS, LLC and SOUTH :

CANAAN CELLULAR EQUITY, LLC : (Jointly Admnistered with

Bankruptcy No. 09-10474)

SOQUTH CANAAN CELLULAR

| N\VESTMENTS, LLC and . NO. 10-2122

SOUTH CANAAN CELLULAR EQUI TY, :

LLC . (Adversary No. 09-00218)
VS. .

LACKAWAXEN TELECOM | NC. and
FRANK M COUGHLI N

ORDER

AND NOW this 16t h day of August, 2010, upon
consi deration of the Appeal of South Canaan Cellul ar Investnents
LLC and South Canaan Cellular Equity, LLC fromthe Menorandum and
Report with Order and Reconmendati on issued by the U S
Bankruptcy Court for the Eastern District of Pennsylvania on
March 25, 2010, it is hereby ORDERED that, for the reasons set
forth in the precedi ng Menorandum Qpi nion, the said Order and
Reconmendati on are AFFIRVED I N PART and REVERSED | N PART and
these matters are REMANDED to the Bankruptcy Court with
directions to that Court to enter an Order granting | eave to the

Debt ors- Appellants to file an Anended Adversary Conplaint within
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fifteen (15) days.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER,
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