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MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 12, 2010

Plaintiffs Richard Archer and Patricia Archer
(collectively “Plaintiffs”) comenced this action for their
exposure to asbestos or asbestos-containing products for which
the various defendants are allegedly liable. Defendant MV Custom
Papers, LLC (“Defendant”), the successor in interest to naned
def endant The Mead Corporation (“Mead”) noves for summary
j udgnment on two grounds. First, Defendant asserts that the
corporate formand Al abama’ s sharehol der i munity defense bar
Plaintiffs’ clains. Second, Defendant contends that Plaintiffs’
clainms are barred by the one-year statute of limtations that
applies to all cases of asbestos exposure prior to May 1979. For
the foll owi ng reasons, Defendant’s notion for sunmmary judgment

will be granted.



1. BACKGROUND

Plaintiffs filed this action alleging that Ri chard
Archer suffers from pleural nesotheliom, which was caused by
exposure to asbestos or asbestos-containing products during his
enpl oynent at the Cenent Asbestos Products Conpany (“CAPCO) and
Nati onal Cenent facilities in Ragland, Al abama (the “Ragl and
Facilities”). (See Def.’s Mot. Summ J. at 2.) Richard Archer
was enpl oyed as a nmachinist at CAPCO from 1964- 1976 and at
Nati onal Cenent from 1976-2002. (See Pl.’s Mem at 3.) Al so,
Patricia Archer alleges a | oss of consortiumdue to Richard
Archer’s all eged exposure. (See Def.’s Mot. Summ J. at 2.)

Def endant is the successor in interest to Mead. (See
id. at 1.) Plaintiffs’ clains against Mead ari se because it was
a sharehol der of CAPCO and National Cenent from 1968 until 1974.1
(See Pl.’s Mem at 3.) At all relevant tinmes, CAPCO and Nati ona
Cement owned and operated their respective facilities where they
manuf act ured products nade from a conbi nati on of cenent and
asbestos. (See id. at 4.) Defendant argues that a nere
ownership interest cannot give rise to products or prem ses

liability clainms, as it is shielded by the corporate form (See

1 On Novenber 30, 1968, Mead acquired its ownership
interest in CAPCO when it merged with Wodward Corporation, which
possessed the ownership interest on the nerger date. (See Pl.’s
Mem at 3.) As a result of the merger, Mead al so acquired an
ownership interest in National Cenent. (ld.) Mead divested its
ownership interests in National Cenent on March 15, 1974 and
CAPCO on Septenber 30, 1974. (See Oiver Aff. at 2-3.)
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Def.”s Mot. Summ J. at 3-5 (citing to Glbert v. Janes Russel

Motors, Inc., 812 So. 2d 1269, 1273 (Ala. Gv. App. 2001)

(“corporate structure is intended to protect sharehol ders and
officers fromliability arising fromthe operation of the
corporation”)).

Def endant noved for summary judgnent on two grounds.
First, Defendant asserts that it is entitled to sumary judgnent
because Plaintiffs fail to denonstrate how Mead, as a corporate
shar ehol der of CAPCO and National Cenent, is liable for their
injuries. (See Def.’s Mot. Summ J. at 3.) Second, assum ng
that Mead is liable for any injuries stemming fromits ownership
of CAPCO and National Cenent, Defendant contends that any claim
is barred by the applicable Al abama statute of limtations. (ld.
at 5.)

Plaintiffs contend that Mead voluntarily assuned a duty
of safety at the CAPCO facility and was negligent in exercising
that duty. (See Pl.’s Mem at 5.) Specifically, Plaintiffs
claimthat Mead “voluntarily asserted control over safety and
i ndustrial hygiene prograns at the CAPCO facility” and that
Mead’ s liability extends beyond the sale of its ownership

interests. (lLd. at 7, 9.)

I'11. LEGAL STANDARD

A APPLI CABLE LAW



This matter is before the Court on the basis of
diversity jurisdiction. This case was originally filed in the
Alabama Circuit Court in St. Cair County, Al abama. It was
renoved to the Northern District of Al abanma and was subsequently
consol i dated under MDL-875 in the Eastern District of
Pennsyl vani a.

1. Procedural Law

The Court, as the MDL transferee court, wll apply
federal procedural law as interpreted by the Third Crcuit, the

circuit where the transferee court sits. See Various Plaintiffs

v. Various Defendants (O Field Cases), 673 F. Supp. 2d 358, 362
(E.D. Pa. 2009) (citing In re Korean Air Lines Disaster of Sept.

1, 1983, 829 F.2d 1171, 1178 (D.C. Gr. 1987)). Therefore, the

Court wll apply Fed. R Cv. P. 56(c) as interpreted by the
Third Grcuit.

2. Subst anti ve Law

In appl ying substantive | aw, the transferee court nust
di stingui sh between matters of federal and state law. \Were the
Court has jurisdiction based upon diversity of citizenship under
28 U.S.C. § 1332, the Court will apply state substantive | aw as
determ ned by the choice of |law analysis required by the state in
whi ch the action was filed, in this case Al abanma. See id. at

362-63 (citing Van Dusen v. Barrack, 376 U S. 612, 639 (1964)

(evaluating applicable | aw after change of venue under 28 U S.C

§ 1404(a)); In re Dow Sarabond Prods. Liab. Litig., 666 F. Supp

1466, 1468 (D. Col o. 1987) (evaluating applicable |aw after
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change of venue under 28 U. S.C. § 1407)).
B. SUMVARY  JUDGVENT

Summary judgnent is appropriate when the noving party
can “show that there is no genuine issue as to any material fact
and that the novant is entitled to judgnent as a matter of |law”

Fed. R Cv. P. 56(c); see also Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 247 (1986); Elassaad v. |Independence Air, Inc., 604

F.3d 804, 808 (3d Cir. 2010). A fact is “material” if its

exi stence or non-existence would affect the outconme of the suit
under governing | aw. Anderson, 477 U.S. at 248. An issue of
fact is “genuine” when there is sufficient evidence fromwhich a
reasonable jury could find in favor of the non-noving party
regardi ng the existence of the fact. 1d. at 248-49. At the
summary judgnent stage, a court “resolve[s] all factual disputes
and drawf s] all reasonable inferences in favor of the non-noving

party.” Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135,

140 (3d Cir. 2004).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by show ng -
that is, pointing out to the district court - that there is an
absence of evidence to support the nonnoving party’ s case’ when

the non[-]noving party bears the ultimte burden of proof.” |[d.

(quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d 186, 192 n. 2



(3d CGr. 2001)). Once the novant has done so, the non-noving
party “nust set forth specific facts that reveal a genuine issue

of material fact.” Kirleis v. Dickie, MCaney & Chilcote, P.C.,

560 F.3d 156, 161 (3d Cr. 2009) (citing to Fed. R Cv. P.
56(e)(2) (“an opposing party may not rely nmerely on allegations
or denials in its own pleadings; rather its response nust

set out specific facts showi ng a genuine issue for trial”)). “If
the non-noving party ‘fails to make a showi ng sufficient to
establish the existence of an el enent essential to [the non-
nmovi ng party’ s] case, and on which [the non-noving party] wll
bear the burden of proof at trial,” summary judgnment is proper as
such a failure ‘necessarily renders all other facts immterial.’”

Jakimas v. Hoffman La Roche, Inc., 485 F. 3d 770, 777 (3d Gr

2007) (quoting Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986)).

V. DI SCUSSI ON
The Court will address each of Defendant’s argunents in
support of its nmotion for summary judgnment in turn.
A SHAREHOLDER LI ABI LI TY
Under Al abama | aw, “a parent corporation, even one that
owns all the stock of a subsidiary corporation[,] is not subject
to liability for the acts of its subsidiary unless the parent so

controls the operation of the subsidiary as to nake it a nere



adjunct, instrunentality, or alter ego of the parent

corporation.” |In re Birm ngham Asbestos Litig., 619 So. 2d 1360,

1362 (Ala. 1993) (internal citations omtted).

In its notion for sunmary judgnent, Defendant contends
that Mead was nerely a sharehol der of CAPCO and National Cenent
and, thus, cannot be held liable for any of their all eged
negligence in causing Plaintiffs injuries. Furthernore,

Def endant argues that Plaintiffs fail to adduce sufficient

evi dence to denonstrate that Mead assuned a duty of safety at the
CAPCO facility. (See Def.’s Reply at 2.) Specifically,

Def endant argues that Plaintiffs’ evidence is inadm ssible and,
even if adm ssible, still fails to denonstrate that Mead assuned
a duty of safety.? (See id. at 4.)

Accordingly, the salient question before the Court is
whet her a genui ne issue of material fact exists as to whether
Mead assuned a duty of safety.

1. Assunption of Duty

Plaintiffs contend that Mead assuned responsibility for
safety at the CAPCO facility and was negligent in performnce of

that duty. (See Pl.’s Mem at 5-6.) The Court disagrees.

2 Defendant has filed a notion to strike the Plaintiffs’
evidence fromthe record. (See Def.’s Mdit. Strike.) However ,
the Court finds that even when accepting the evidence as true,
Plaintiffs fail to adduce sufficient evidence to raise a genuine
issue of material fact as to whether Mead assuned a duty of
safety at the CAPCO facility. Therefore, Defendant’s notion to
strike will be denied as noot.
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Under Al abama | aw, “one who volunteers to act, though
under no duty to do so, is thereafter charged with the duty of
acting wwth due care and is |iable for negligence in connection

therewith.” Gbson v. Mrrifield, 984 So. 2d 430, 433-434 (Al a.

Cv. App. 2007) (citing Dailey v. Gty of Birmngham 378 So. 2d

728, 729 (Ala. 1979)). However, “[t]he duty of providing a safe
workplace . . . is . . . generally non-delegable.” Proctor &

Ganble Co. v. Staples, 551 So. 2d 949, 952 (Ala. 1989). Al abana

courts have recogni zed an exception to this general rule where a
plaintiff can “prove that the defendant exercised control over
the manner in which the work was to be done, and prove either
that the work was intrinsically dangerous or that the defendant
had undertaken to provide safety on the jobsite.” 1d. at 953.

To support their allegations, Plaintiffs point to
various type-witten correspondences between CAPCO and Mead.
(See Pl.’s Mem at 6-9; see also Pl.’s Mem Ex. F-K.) On their
face, these docunents appear insufficient to support a finding
that Mead assunmed a duty of safety.

First, Exhibit F appears on its face to be an advisory
menor andum sent from Wodward Corporation, also a subsidiary of
Mead, to a nunber of recipients and advises the recipients that
new federal |aws governing workplace safety will soon go into
effect. (See PI.’s Mem Ex. F.)

Second, Exhibit G appears on its face to be two



correspondences between WIlIliam Bond (“Bond”), President of
Whodwar d Cor poration and Vice-President of Mead, and S.D. Waver
(“Weaver”), plant manager at the Ragland facility. (See Pl.’s
Mem Ex. G) Initially, Bond asks Waver what CAPCO s policy is
regardi ng the x-raying of enployees and what steps CAPCO has
taken to elimnate dust. (See id.) Waver’s response outlines
its x-ray policy and reports the steps taken to elim nate dust.
(See id.)

Third, Exhibit H appears on its face to be a request
from Wodward Corporation for all subsidiaries to provide a
periodic report of safety conditions at their facilities and
CAPCO s response thereto. (See Pl.’s Mem Ex. H)

Fourth, Exhibit | appears on its face to be a report by
Wbodwar d Cor poration on CAPCO s safety deficiencies during an
i nspection conducted in 1971 and CAPCO s response thereto
declaring that it had renedi ed such deficiencies. (See Pl.’s
Mem Ex. I|.)

Fifth, Exhibit J is a letter from CAPCO to vari ous
reci pients and advi ses of new federal |laws going into affect and
asks for an outline of a plan of action. (See Pl.’s Mem Ex. J.)

Finally, Exhibit Kis thirteen pages of various
correspondences sent from CAPCO to various recipients. (See
Pl.”s Mem Ex. K))

Plaintiffs allege that these docunents evidence the



rel ati onshi p between the conpani es regardi ng safety and

i ndustrial hygiene expenditures. (See Pl.’s Mem at 8.)

However, Plaintiffs assune rather than explain why the docunents
actually created such a relationship. Plaintiffs also are unable
to point to anything in the docunents that shows Mead intended to
assune a duty of safety at the CAPCO facility.

Plaintiffs' proffered evidence, even when exam ned in
toto and in the light nost favorable to the Plaintiffs and
drawi ng all reasonable doubts in their favor, fails to raise a
genui ne issue of material fact as to whether Mead assuned a duty

of safety at the CAPCO facility. See, e.qg., Stovall v. Universa

Constr. Co., 893 So. 2d 1090, 1098 (Al a. 2004) (finding “general

admnistrative responsibility for conpany-w de safety”

insufficient to inmpute liability); Proctor & Ganble Co., 551 So.

2d at 954 (finding “much nore control or custody than is
presented by the evidence before us . . . is necessary to sustain
a finding that the defendant assuned the duty to provide a safe
wor kpl ace” where defendant provided safety literature to
subcontractor, sent a nenber of its safety division to help
subcontractor set up a safety program and even hel ped i npl enent
a safety tracking system

Under the facts presented here, there is no genuine
issue of material fact that suggests piercing the corporate vei

and the corporate formshields Mead fromliability.

-10-



B. ALABANVA STATUTE OF LI M TATI ONS

Def endant al |l eges that Al abama’s applicable statute of
l[imtations bars Plaintiffs’ clainms. Defendant contends that
prior to May 19, 1980, Al abana’s applicable statute of
limtations tinme-barred personal injury clainms for asbestos
exposure one year after a plaintiff’'s |ast alleged exposure.
Because Plaintiffs have failed to adduce sufficient evidence
whi ch woul d rai se a genuine issue of nmaterial fact as to whether

Mead assunmed a duty of safety, the Court need not address the
parties argunments on whether Plaintiffs’ clainms are barred by the

applicable statute of limtations.

V. CONCLUSI ON
For the reasons descri bed above, Defendant’s notion for

summary judgnent is granted. An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES R ARCHER et al ., : Cl VIL ACTI ON
: NO. 09-70093
Pl ai ntiff,
V.

MEAD CORP. et al .,

Def endant .

ORDER
AND NOW this 12th day of August, 2010, it is hereby
ORDERED t hat Defendant MW Custom Papers, LLC s notion for summary
j udgnent (doc. no. 7) is GRANTED.
It is FURTHER ORDERED t hat Defendant’s notion to strike

(doc. no. 26) is DEN ED as noot.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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