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Plaintiffs began this |awsuit on August 14, 2006, by
filing a praecipe for a wit of summons in the Court of Commobn
Pl eas of Chester County, Pennsylvania. A conplaint was not
served until May 14, 2010. On May 21, 2010, Defendant renoved
the case to this court on the basis of diversity jurisdiction.
Plaintiffs have now filed a notion for remand, which Defendant
opposes.

Al t hough diversity of citizenship exists and the anpunt
in controversy is net, the case will be renmanded because renpva
was untinely. The federal renoval statute provides that
Def endant nmust file a notice of renoval within 30 days after it
receives a copy of the initial pleading setting forth a claimfor
relief. 28 U S C § 1446(b). If it is not apparent fromthe
initial pleading that the case is renovable, Defendant nay file a
notice of renmoval within 30 days after receiving a paper or
pl eadi ng which reflects that the case has becone renovabl e,
“except that a case may not be renoved on the basis of

jurisdiction conferred by section 1332 of this title [diversity



jurisdiction] nore than 1 year after commencenent of the action.
Id. Under Pennsylvania |aw, an action is comenced by filing
either a conplaint or a praecipe for a wit of sunmons with the
prot honotary. Pa. R Cv. P. 1007.

As noted, Plaintiffs commenced this case by filing a
praecipe for a wit of sumons in 2006. The parties apparently
agree that the wit of sunmons was not renovabl e because it did
not reflect that diversity jurisdiction existed, and that there
was no basis for renoval until Defendant was served with the
conplaint on May 14, 2010. Defendant filed a notice of renoval
on May 21, 2010, well within 30 days after service of the
conplaint, but over three years after the case was comenced,
maki ng renoval untinely. Defendant is not excused fromthe one-
year deadline sinply because the wit of sumons did not provide
a basis for renoval

Def endant argues that the court should apply an
equi tabl e exception to the one-year deadline and keep the case in

federal court. See Various Plaintiffs v. Various Defendants, 673

F. Supp. 2d 358, 364 (E.D. Pa. 2009). Defendant asserts that
Plaintiffs did not vigorously prosecute the action because a
conplaint was not filed for over three years, and during nmuch of
that time the case was stayed in state court pending the
resolution of a related case. Defendant further argues that it

woul d have been unreasonable for it to have filed a praecipe to



require Plaintiffs to file a conplaint as it could have done
because Plaintiffs were pursuing simlar clains in the related
action and could only recover for their injuries once.

Def endant has not provi ded any conpel ling reasons for
the court to apply an equitable exception. Defendant appears to
have consented to the stay, and, in any event, the case was
pending for nearly a year before being stayed and again for
mont hs after the related case had been resolved. |In short,

Def endant was content to let the action sit, and thereby |ost the
opportunity to renove it to federal court.

Plaintiffs have requested attorney’ s fees and costs,
but, given the unusual procedural history of this case, that
request will be deni ed.

An Order foll ows.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.
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ORDER
AND NOW this 12'" day of August 2010, upon
consideration of Plaintiffs’ notion to remand, and Defendant’s
response thereto, IT IS ORDERED
That the motion is GRANTED. The Cerk is directed to
remand Civil Action No. 10-2408 to the Court of Common Pl eas,

Chester County, Pennsylvania, Case No. 06-07025.

BY THE COURT:

/s/ John P. Fullam
John P. Full am Sr. J.




