IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAN VARZALLY,
Cvil Action
Plaintiff No. 09-cv-6137
VS.

SEARS, RCOEBUCK & CO.,

doi ng busi ness as

Sears Stores at Coventry Mall;
SEARS HOLDI NGS CORPCRATI ON; and
SEARS BRANDS, LLC,

Def endant s

N N N N N N N N N N N N N

APPEARANCES:
ROBERT F. HORN, ESQUI RE
DI ANA MARK, ESQUI RE
On behal f of Plaintiff

ROBERT L. SANZO, ESQUI RE
On behal f of Defendants

OP1 NI ON

JAVES KNOLL GARDNER
United States District Judge

Plaintiff initiated this product liability action on
Cct ober 15, 2009 by filing a three-count Conplaint in the Court
of Common Pl eas of Berks County, Pennsylvania. The Conpl ai nt
all eges that plaintiff was enployed in | awn nower service and
repair, and was injured while using a defective “high inpact

Craftsman socket” purchased at the Sears store at Coventry Mal



in Pottstown, Pennsylvania.!

Specifically, plaintiff alleges
that on Cctober 19, 2007, while he was using the socket to | oosen
a bolt on a large riding |awn nower, the socket cracked, causing
plaintiff injury to his body, including to his neck, right

shoul der and right arm?

The Conpl aint all eges damages i n excess of $50,000 and
alleges that plaintiff incurred damages from nedi cal treatnent,
physi cal therapy, and wage |osses fromhaving to take tine off
wor k. Moreover, the Conplaint alleges that plaintiff “is still
experiencing nedical problenms fromsaid injury.”?

Def endants renoved the action to federal court by
Notice of Renoval filed Decenber 23, 2009. The Notice of Renova
states that subject matter jurisdiction is proper on the basis of
diversity of citizenship pursuant to 28 U S.C. § 1332 because the
amount in controversy exceeds $75,000 and the parties are
citizens of different states. On January 8, 2010, plaintiff
filed his within Mdtion to Remand, contending that this court
| acks subject matter jurisdiction because defendants cannot
establish that the ambunt in controversy exceeds $75, 000.

Plaintiff contends that, although his Conplaint seeks
recovery “in excess of $50,000”, defendants cannot show that he

coul d recover nore than $75,000 for purposes of establishing

diversity jurisdiction. In support of this contention, plaintiff

Conpl ai nt, paragraphs 2, 6-7.
Conpl ai nt, paragraph 9.

Conpl ai nt, paragraph 10.



avers that his wage loss is limted because he has returned to
wor k and the workers conpensation lien totals $20,863.19. *

Mor eover, plaintiff notes that he has not sought punitive damages
and does not allege a bad faith claim further limting his
damages.

Def endants contend that remand is inproper because it
cannot be determned with [ egal certainty that plaintiff cannot
recover nore than $75,000. Moreover, they contend that for
pur poses of establishing jurisdiction, the anbunt in controversy
is determined fromthe allegations set forth in the Conplaint,
not fromavernents by counsel in a notion for remand. Defendants
assert that, based on plaintiff’s allegations of personal
i njuries, ongoing nedical treatnent and | ost wages, it does not
appear to a legal certainty that plaintiff cannot recover nore
t han $75,000. Additionally, defendants contend that plaintiff’'s
unw | Iingness to sign a proposed stipulation limting damages to
$75,000 constitutes a tacit adm ssion that plaintiff could, in

fact, recover nore than that anount.

Any civil action brought in state court may be renoved
to the federal district court enbracing the place where the
action is pending, if the district court would have had ori gi nal

jurisdiction. 28 U S.C. 8§ 1441(a). However, if at any tine

4 Plaintiff’s notion avers that the lien totals $20,415.35. At ora

argunent, plaintiff’s counsel stated that that total was as of January 2010,
and that the updated lien totals $20,863.19. A review of the Affidavit of
Debra Cetti filed June 9, 2010, together with attached current nedical and

i ndermity | ogs, confirns this higher anount.
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before final judgnent it appears that the district court |acks
subject matter jurisdiction, the case nust be remanded.
28 U.S.C. 8§ 1447(c).

Title 28, United States Code, Section 1332(a)(1l) gives
district courts original jurisdiction to hear civil actions where
the matter in controversy exceeds $75,000 and is between citizens
of different states. The party asserting diversity jurisdiction
bears the burden of proof by a preponderance of the evidence.

McCann v. Newnan |Irrevocable Trust, 458 F.3d 281, 286

(3d Gir. 2006).

The anmount in controversy is generally determ ned from
the face of the conplaint itself. It is “not neasured by the | ow
end of an open-ended claim but rather by a reasonabl e readi ng of

the value of the rights being litigated.” Angus v. Shiley Inc.,

989 F.2d 142, 145-146 (3d Cir. 1993). See also Valley State Farm

Fire and Casualty Co., 504 F.Supp.2d 1, 3 (E D. Pa. 2006)
(Shapiro, S.J.).

Where, as here, plaintiff has not specifically averred
in the conplaint that the amount in controversy is |less than the
jurisdictional mninmm the case nust be remanded “if it appears
to a legal certainty that the plaintiff cannot recover the

jurisdictional anount.” Frederico v. Hone Depot, 507 F.3d 188,

197 (3d Gr. 2007)(citing Sanuel -Bassett v. Kia Mdtors Anerica,

Inc., 357 F.3d 392 (3d Gir. 2004)).

Determ ning the anmount in controversy begins with a
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reading of the conplaint filed in state court. Fr ederi co,

507 F.3d at 197. In addition, “to determ ne whether the m ninmm
jurisdictional anpbunt has been net in a diversity case renoved to
federal court, a defendant’s notice of renoval serves the sane
function as the conplaint would if filed in the district court.”
Id.

Here, plaintiff’s Conplaint alleges that plaintiff
sustained injuries to his neck, right shoulder and right arm
requiring nmedical treatment and physical therapy.®> Plaintiff
further alleges that he incurred wage | osses from having to take

6

time off fromwork to recover fromhis injuries. Mor eover

plaintiff alleges that, as of the filing of the Conplaint, he "“is
still experiencing nmedical problens fromthe said injury.”’

The Notice of Renoval states that the anmount in
controversy exceeds $75,000 and characterizes plaintiff’'s
al l egations as having “sustained undefined injuries to his body,
i ncl udi ng his neck, right shoulder and right arm and that
plaintiff continues to suffer from undefined nedi cal probl ens
resulting fromthe alleged injuries. The Conplaint also alleges
that the plaintiff sustained undefined | ost wages as the result
" 8

of the alleged injuries.

Here, based on the allegations in the Conplaint, it

Conpl ai nt, paragraphs 9-10.
Conpl ai nt, paragraph 10.
Id.

Noti ce of Renoval, paragraph 5.
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does not appear “to a legal certainty” that the plaintiff cannot
recover the jurisdictional amount. Frederico, 507 F.3d at 197.
Al t hough plaintiff contends in his notion to remand that his wage
loss is imted because he has returned to work, the anount in
controversy is generally determned fromthe face of the
conplaint itself, not counsel’s avernents. See Angus, 989 F.2d
at 145-146.

Mor eover, even assum ng wage danmages are |limted to the
$20, 863. 19 workers conpensation lien, a reasonabl e readi ng of
plaintiff’ s clains suggests that he could recover in excess of
$75,000 for damages sustained as a result of ongoing “nedica
probl ens”. Angus, 989 F.2d at 145-146; Conpl aint, paragraph 10.
Plaintiff’s Conplaint filed October 15, 2009, nearly two years
after his injury was sustai ned on October 19, 2007, alleges that
he “is still experiencing nedical problens” as a result of the
injury. A jury could reasonably award nore than $75,000 in
damages under such circunstances.

Accordingly, | deny the notion to remand.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAN VARZALLY,
Cvil Action
Plaintiff No. 09-cv-6137
VS.

SEARS, RCOEBUCK & CO.,

doi ng busi ness as

Sears Stores at Coventry Mall;
SEARS HOLDI NGS CORPCRATI ON; and
SEARS BRANDS, LLC,

N N N N N N N N N N N N N

Def endant s

ORDER

NOW this 30th day of July, 2010, upon consideration of
the Motion to Remand filed January 8, 2010 by plaintiff; upon
consi deration of the Reply of Defendants, Sears, Roebuck and Co.,
Sears Hol di ngs Corporation, and Sears Brands, LLC to Mdtion for
Remand of Plaintiff Jan Varzally, which reply was filed
January 19, 2010; after oral argunent before the undersigned on
May 28, 2010; and for the reasons expressed in the acconpanying
Opi ni on,

T IS ORDERED that the Mdtion to Remand is deni ed.

BY THE COURT:

/[ s/ _Janes Knol |l Gardner
Janes Knol |l Gardner
United States District Judge




