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Before this Court is Petitioner James E. McLaughlin’s
“m xed” 8 2254 habeas petition, in which his ineffective counsel
cl ai m has been exhausted in state court and his new y-di scovered
evi dence clai mremai ns unexhausted in state court. For the
foll ow ng reasons, the Court will deny Petitioner’s notion for a
stay and abeyance as Petitioner has failed to first exhaust al
of his clains in state court and failed to neet his burden of
denonstrating that equitable tolling of the applicable statute of

[imtations is appropriate here. As such, Petitioner’s “m xed”



habeas petition will be dism ssed w thout prejudice.
| .  PROCEDURAL HI STORY

Due to the conplex history of this case, an overvi ew of
the procedural history and current posture of the clainms is
war r ant ed.

A. Pri or Status

On Cctober 5, 1999, Petitioner was convicted of first-
degree nurder and reckl essly endangeri ng anot her person. At
trial, Petitioner was found guilty by jury of shooting and
killing Danon Hastings (“Hastings”). On Novenber 9, 1999,
Petitioner was sentenced to life inprisonnment on the murder
conviction, a concurrent termof three to twenty-three nonths on
the firearns charge, and a consecutive termof one to two years
on the reckl ess endangernent charge. After the Court of Comon
Pl eas of Del aware County, Pennsylvani a deni ed Def endant’ s post-

trial notions on April 20, 2000, Defendant raised eight issues on

appeal. See Commonwealth v. MlLaughlin, Crim No. 5370, doc. no.
CP- 23- CR- 0005370- 1998.
On April 16, 2002, the Pennsylvani a Superior Court

affirmed the judgnent of sentence. Comonwealth v. Mlaughlin,

803 A 2d 794 (Pa. Super. C. 2002). On March 30, 2004, the
Pennsyl vani a Suprene Court denied Petitioner’s petition for

al | onance of appeal. Comonwealth v. MlLaughlin, 847 A 2d 1281

(Pa. 2004).



On March 21, 2005, Petitioner filed his first tinely
pro se petition for collateral relief under the Post Conviction
Relief Act (“PCRA"), 42 Pa. C.S. 88 9541 et. seq. Petitioner
then filed an anended petition (“anmended first PCRA petition”),
on May 18, 2006, by way of PCRA-appoi nted counsel Henry D.
Forrest, Esq. ("M. Forrest"). Therein, Petitioner alleged: (1)
i neffective assistance of counsel in violation of his Sixth and
Fourteenth Anendnment rights; and (2) new y-di scovered evidence
unavail able at trial supported by a statenent of M. Janeel Berry
(“Berry”).

On January 5, 2007, Petitioner’s anended first PCRA
petition was dism ssed without a hearing.! Petitioner’s trial
counsel, M. Forrest, appealed the denial of Petitioner’s claim
of ineffective assistance of trial counsel. M. Forrest,
however, did not appeal Petitioner’s claimof new y-discovered
evidence. The Court of Common Pleas then denied Petitioner’s
i neffective assistance of counsel claimalleged in his PCRA

petition, which was affirnmed by the Superior Court on January 4,

! A suppl ement al opinion was issued, on March 7, 2007,
that specifically addressed the rationale for dism ssal of
Petitioner’s new y-di scovered evidence claim Comobnwealth v.
McLaughlin, 2007 Pa. Dist. & Cnty. Dec. LEXIS 55 (Pa. C. P. 2007)
(stating that the original opinion “carefully dissected the
issues raised in the PCRA, " including Berry s statenent, and that
Petitioner failed to conply with Pa. R Crim P. 902(a)(14)
requirenents by failing to submt Berry' s affidavit al ongside the
PCRA petition, even though Petitioner nmet and was housed with
Berry whil e incarcerated).
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2008. Commonwealth v. MlLaughlin, 2007 Pa. Dist. & Cnty. Dec.

LEXIS 55 (Pa. C.P. Mar. 7, 2007). On July 10, 2008, Petitioner’s
Al | owance of Appeal was denied by the Pennsylvania Suprene Court.
On Septenber 8, 2008, Petitioner filed a second pro se
PCRA petition and an extension for tinme to file an anended second
PCRA petition was granted on January 30, 2009.
On Cctober 17, 2008, Petitioner filed a tinmely habeas
corpus petition before this Court, pursuant to 28 U S.C. § 2254,
collaterally attacking his sentence and asking the Court to
vacate, set aside, or correct his sentence. Therein, Petitioner
all eges that: (1) he was denied effective assistance of trial
counsel in violation of his Sixth Armendnent rights; and (2)
new y-di scovered excul patory evi dence was found that was not

available at the tinme of trial.?

2 I n support of the new y-di scovered evidence cl aim
Petitioner avers that the proper and tinmely new y-di scovered
evidence relates to two wtness statenents: (1) Gordine Ml ler
("MIler"), averring that Petitioner did not have a gun in his
hand when he approached the victinms car, dated March 29, 2009;
and (2) Darnley Belgrave ("Bel grave"), raising issues never
presented at trial and recanting the trial testinony of wtness
Shamira Bivens ("Bivens"), dated April 3, 2009.

I n support of the ineffective assistance of counsel
claim Petitioner avers the followng six reversible errors
occurred: (1) trial counsel inproperly advanced two nutually
exclusive and conflicting defenses: accident by m sadventure and
sel f-defense/justification; (2) trial counsel, in his opening
statenment, indicated he would present evidence of the victims
threats to Petitioner and the victim s violent propensities, but
was not permtted by the trial court to do so during trial; (3)
trial counsel, during the trial, presented evidence of accidental
shooting; (4) Petitioner testified that he neither shot the
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On February 3, 2009, Petitioner filed his first notion
to stay federal proceedings to permt exhaustion of clains in
state court. On February 8, 2009, Respondents answered and
requested that both the notion to stay and habeas petition
(“Petition”) be denied. Therein, Respondents argued that: (1)
the state courts’ decisions were not based on “unreasonabl e”
determ nations of fact, nor contrary applications of clearly
established federal law, and (2) the Petition is procedurally
barred fromthe Court’s review for (a) failure to conply with the
AEDPA' s one-year statute of |imtations, pursuant to 8
2244(d) (1), and (b) failure to exhaust clains at the state |evel,
as required by the AEDPA.

On February 25, 2009, Magistrate Judge Hart issued a
Report and Recommendation (“R&R’), recommendi ng that Petitioner’s
nmotion to stay be denied and the Petition be dism ssed for
failure to exhaust adm nistrative renmedies at the state |evel
failure to submt a tinely second PCRA petition, and failure to
sufficiently plead an ineffective assistance of counsel claim

On April 6, 2009,° Petitioner, by way of Ms. Ennis

vi cti m nor possessed the gun; (5) trial court ruled that the
victims violent nature woul d not be adm ssible based on the
def ense of hom cide by m sadventure; and (6) trial counsel failed
to object to the court’s incorrect charging of self-defense only.

3 On this sane date, April 6, 2009, Petitioner, by way of
Ms. Mary R Ennis (“Ms. Ennis”), filed a second anended PCRA
Petition in the Court of Common Pleas alleging that “due to
i nproper handling by governnent officers,” Petitioner was denied
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Esq., filed two objections to the R&R, challenging each of
Magi strate Judge Hart’s findings on two grounds. One, that
Petitioner’s notion to stay properly and tinely “identified
additional” clains other than Berry's statenent as Berry’s
statenent was al ready addressed by the PCRA courts. Two, that
the Superior Court's failure to forward his pro se Petition for
Remand to PCRA counsel and affirmation of the second PCRA' s
deni al constitutes “good cause” to toll the PCRA statutory tine
bar, under 42 Pa. C. S. 8§ 9545(b)(1).

On May 6, 2009, Petitioner, by way of Ms. Ennis, filed
an anended second PCRA petition before the Court of Common Pl eas.

On Septenber 21, 2009, this Court overrul ed the
objections to the R&R and denied w thout prejudice Petitioner’s
notion to stay and abey. The Court stated that it would consider
the request to stay in conjunction with Petitioner’s second PCRA
petition, then pending in the Court of Comon Pl eas.

On Cctober 6, 2009, the Court of Common Pl eas of
Del awar e County, Pennsylvania, dism ssed Petitioner’s second PCRA
petition without a hearing because it was untinely, it failed to
rai se genui ne i ssues concerning any material facts, and the
i ssues raised in both PCRA petitions had been previously

litigated or waived. See CGim No. 5370-98. The dism ssal Oder

the option of appealing both the ineffectiveness of counsel and
new y-di scovered evidence clainms. See Commobnwealth v.
McLaughlin, Second Am PCRA Pet., dated 4/6/09.
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noted that “Defendant is advised that he has the right to appeal
this decision to the Superior Court of Pennsylvania.” On October
28, 2009, Petitioner filed a pro se appeal with the Superior

Court.* See Commpobnweal th v. MlLaughlin, No. 3164 EDA 20009,

Novenber 4, 2009.

On Cctober 27, 2009, Petitioner appealed the Court’s
denial of the stay to the Third GCrcuit and the Court placed the
case in suspense pending the appeal. On February 16, 2010, the
Third Grcuit dismssed Petitioner’s appeal for failure to
exhaust froma final decision of the district court, pursuant to
28 U.S.C. 8§ 12912. On March 2, 2010, Petitioner re-filed a notion
to stay and abey with the Court pursuant to the Court’s Decenber
28, 2009 Order.

B. Current Status

After the tunultuous, |abyrinthian procedural history
of this case, there are two issues presently before the Court:
(1) Petitioner’s re-filed notion to stay and abey; and (2)
Petitioner’s objections to the R&R

On Cctober 17, 2008, Petitioner filed a habeas petition
that was followed by a notion to stay and abey. In response,

Magi strate Judge Hart submtted an R&R, recommendi ng that

4 On Novenber 23, 2009, Ms. Ennis filed a notion for
| eave to withdraw as counsel in the Court of Conmmon Pl eas of
Del awar e County, Pennsylvania, which was granted on Decenber 10,
2009. See Commonwealth v. MlLaughlin, Cim No. 5370, doc. no.
CP- 23- CR- 0005370- 1998.
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Petitioner’s notion to stay be denied and his habeas petition

di sm ssed for failure to exhaust admnistrative renedies at the
state level, failure to submt a tinely second PCRA petition, and
failure to sufficiently plead an ineffective assistance of

counsel claim Petitioner then filed the follow ng objections to
the R&R (1) that additional new y-di scovered evidence in the
formof two witness statenents, MIler and Bel grave was not
considered; (2) that his ineffective assistance of counsel claim
was i nproperly decided; and (3) that the necessity of a stay,
based on the state governnent officials’ mshandling of
Petitioner’'s pro se petitioner for remand, was not properly
considered. See Pet.’s (bjections Y 1-5.

Initially, the Court denied w thout prejudice
Petitioner’s notion to stay and abey for the purpose of judicial
econony as it anticipated a speedy resolution of Petitioner’s
anmended second PCRA petition in state court. Admttedly, it now
appears that this procedural goal was not achieved as
Petitioner’'s state case remains, nine nonths |ater, undeci ded.
Thus, where Petitioner’s state clainms are not yet fully
exhausted, rendering his habeas petition “m xed,” the Court wll
proceed to determ ne whether a lengthier stay is appropriate on
the substantive nmerits and whether Petitioner’s objections to the
R&R shoul d be overrul ed.

| mportantly, after reviewing Petitioner’'s re-filed pro



se notion to stay and abey and Petitioner’s objections to the
R&R, the Court finds that Petitioner raises the sane argunents in
both: that his notion to stay should be granted because he has
denonstrated “good cause” where (1) Petitioner’s PCRA counse

i nproperly appealed only his ineffective assistance of counsel
claim rendering his new y-di scovered evidence cl ai m unexhaust ed,
an i ssue which nust be decided in state court; and (2) state
governnment officials inproperly handled his pro se notion to
remand. As such, the Court wll conjunctively address the nerits
of Petitioner’s notion to stay and Petitioner’s objections to the
R&R as the issues stood on Septenber 21, 2009, the date on which
Petitioner's original nmotion to stay and abey was di sm ssed by
the Court.

In arriving at its determ nation, the Court has taken
Petitioner’s habeas petition, Petitioner’s notion to stay and
abey, Magistrate Judge Hart’s R&R, Petitioner’s objections to the
R&R, and Petitioner’s re-filed pro se notion to stay and abey
into consideration. Based on the avail able record, the Court
will deny Petitioner’s notion to stay. The Court will also
overrule Petitioner’s objections to the R&R on the nerits for the
reasons set forth in this Menorandum and not for the reasons set

forth in the R&R °

5 Magi strate Judge Hart issued an R&R recomrendi ng t hat
the Court deny Petitioner’s notion to stay and di sm ss
Petitioner’s Petition for: (1) failure to exhaust adm nistrative
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1. LEGAL STANDARD

The Antiterrorismand Effective Death Penalty Act
(“AEDPA’) sets forth the standards for review ng state court
judgnents in federal habeas petitions filed pursuant to 28 U S. C

§ 2254. Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). The

AEDPA i ncreases the deference federal courts nust give to the
factual findings and | egal determ nations of state courts. 1d.

at 196 (citing Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cr.

1996)). Pursuant to 28 U S.C. § 2254(d), federal habeas relief
may be granted only when the state court’s decision was “contrary
to, or involved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the Supreme Court of

the United States,” or when the state court’s deci sion was an

remedi es at the state level; (2) failure to submt a tinely
second PCRA petition; (3) and failure to sufficiently plead an

i neffective assistance of counsel claim |In his objections to
the R&R, Petitioner first concedes that his Petition is “m xed”
as his new y-di scovered evidence claimis unexhausted. Second,
Petitioner objects to the conclusion that he failed to file a
timely second PCRA petition in state court. This issue is
currently pendi ng before the Pennsylvania Superior Court. Third,
Petitioner objects to the conclusion that he failed to
sufficiently plead an i neffective assistance of counsel claim

For the reasons set forth in this Menorandum the Court
does not reach the underlying nerits of Petitioner’s habeas
petition. After consideration of Petitioner’s notion to stay in
conjunction with his pending objections to the R&R, the Court
finds that Petitioner has not denonstrated “good cause” to stay
his case, and his unexhausted new y-di scovered evidence claimis
“plainly meritless,” thereby warranting denial of his notion to
stay and dism ssal of his “m xed” Petition. As such, the Court
need not address the underlying nmerits of Petitioner’s habeas
petition.
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“unr easonabl e determ nati on of the facts” based on the evi dence

adduced at trial.” 28 US C 8§ 2254(d)(1)-(2); Wllians v.

Taylor, 529 U S. 362, 412 (2000); Appel v. Horn, 250 F.3d 203,

210 (3d Gr. 2001).

The doctrine of exhaustion requires a state prisoner
asserting federal habeas clains to allow the state courts to act
on the clains before presenting themto a federal court. See

O Sullivan v. Boerckel, 526 U S. 838, 842 (1999); 28 U S.C. 8§

2254(b) (1) (A). In order to exhaust his or her clains, a
petitioner nust present each claimin the habeas petition to

every avail able I evel of state court review Lanbert v.

Bl ackwel | , 387 F.3d 210, 232 (3d Gr. 2004). However, while the
petitioner bears the burden of show ng state court renedi es have

been exhausted, Toulsen v. Beyer, 987 F.2d 984, 987 (3d Gr.

1993), a petitioner in Pennsylvania need not seek review fromthe
Pennsyl vani a Suprene Court in order to exhaust her state
remedi es. Lanbert, 387 F.3d at 233-34 (“[We hereby declare that
in all appeals fromcrimnal convictions or post-conviction
relief matters, a litigant shall not be required to petition for
rehearing or allowance of appeal follow ng an adverse deci sion by
the Superior Court in order to be deened to have exhausted all
avai |l able state renedies respecting a claimof error.”). An
appeal nust be made to the Superior Court, however, in order to

exhaust . | d.
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I11. “MXED 8§ 2254 HABEAS PETI TI ON

Here, Petitioner presents a “m xed” habeas petition, in
which his first claimof ineffective assistance of counsel was
exhausted, while his second claimalleging newy-di scovered
evi dence i s not.

Where a habeas petition is “mxed,” in that it contains
bot h exhausted and unexhausted cl ai ms, the Suprenme Court has
instructed that a district court may issue a stay to allow a
petitioner to return to state court and exhaust his clains
w thout fear of later being tinme-barred under the AEDPA. Rhines
v. Weber, 544 U S. 269, 276 (2005). However, the Suprenme Court
cautioned that staying a federal habeas petition frustrates the
AEDPA' s twi n purposes of “encouraging finality by allowing a
petitioner to delay resolution of the federal proceedings[,]” and
“stream i ning federal habeas proceedi ngs by decreasing a
petitioner’s incentive to exhaust all his clainms in state court
prior to filing his federal petition.” |d. at 277. |In Rhines,
the Supreme Court enphasized that district courts should only
grant a stay and abeyance in “limted circunstances” where it is
determ ned both that: (1) the petitioner had “good cause” for his
or her failure to exhaust state clains first; and (2) the non-
exhausted clains are not “plainly neritless.” |d.

Building on this jurisprudence, the Third G rcuit

teaches that a district court has four options in its handling of
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a “mxed” petition: (1) “dismss the petition w thout prejudice

under Rose” v. Lundy, 455 U.S. 509 (1982)°% (2) “‘stay and abey’

under Rhines[;]” (3) allow the petitioner to “delete his
unexhausted clains[;]” or (4) “if all of [petitioner’s] clains
are neritless, deny the petition under 8§ 2254(b)(2) . . .~

Mahoney v. Bostel, 2010 U S. App. LEXIS 3916 (3d G r. Feb. 24,

2010) (“Mahoney 117) (non-precedential) (affirm ng Mahoney v.

Bostel, 2008 U S. Dist. LEXIS 51228 (D.N. J. June 30, 2008)

(“Mahoney 17)); accord Ucinoli v. Cathel, 546 F.3d 269 (3d Cr

2008); see also 8§ 2254(b)(2) (allow ng denial of a petition on
the nmerits "notwithstanding the failure of the applicant to
exhaust. . .").

The Court will address the four options seriatim

A D sm ssal under Lundy

In Lundy, the Suprene Court held that total exhaustion
in state court was a prerequisite to a federal court's
consi deration of a habeas petition. 455 U S. at 518, 522 (“[A]
district court nust dism ss habeas petitions containing both
unexhausted and exhausted clainms [('m xed'" petitions)].”). Here,
Petitioner’s clains are not fully exhausted as his new y-

di scovered evidence claimis pending in the Superior Court of

6 Lundy has been abrogated in part by Rhines, which held
that, “under limted circunstances, a district court may stay
m xed federal habeas petition[s] pending exhaustion of
unexhausted clains.” Glnore v. Ricci, 2007 U S. Dist. LEXI S
81778, at *24 (D.N.J. Nov. 2, 2007).
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Pennsyl vania. Thus, Petitioner has not satisfied the total
exhaustion requirement in Lundy warranting dismssal of his
“m xed” Petition
However, in order to protect against the one-year
statute of limtations for filing clains in federal court while a
petitioner awaits exhaustion in state court, Congress enacted
AEDPA's tolling provisions. Specifically, 8§ 2244 tolls the one-
year statute of limtations under the follow ng two
ci rcunst ances:
(A) the applicant shows that the claimrelies on a new
rul e of constitutional |aw, nade retroactive to cases on
collateral review by the Suprene Court, that was
previ ously unavail abl e; or
(B) (i) the factual predicate for the claim could not
have been di scovered previously through the exercise of
due diligence; and
(1i) the facts underlying the claim if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convi nci ng evi dence
that, but for <constitutional error, no reasonable
factfinder woul d have found the applicant guilty of the
under | yi ng of f ense.

28 U.S.C. 8§ 2244. The burden of denonstrating applicability of

tolling rests with the petitioner. 1n re Turner, 267 F.3d 225,

227 (3d Gr. 2001) (quoting 8 2244(b)(3)(QO).
In his objections to the R&R, Petitioner alleges that
it was inproper that two excul patory witness statenents (i.e.,

MIler and Belgrave's statenents) were not presented at trial.
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According to Petitioner, the statenments of these two w tnesses
denonstrate that he accidentally shot the victim The first new
w tness, Gordine MIler, avers via affidavit that Petitioner did
not have a gun in his hand when he approached the victinms car.
See Pet. (bjections Ex. A dated March 29, 2009. The second new
w tness, Darnley Bel grave, Petitioner’s cousin, avers via
affidavit that Ms. Shamra Bivens was a witness who was not
called at trial, but should have been since she had seen the
shooting. Further, Belgrave recants her previous testinony to
police and now testifies that she was |ying when she gave police
a statement saying that Petitioner was the one with the gun and
that Ms. Bivens told Belgrave that “a few days before the
shooting, she [Bivens], Hastings [the victin], and Terron Reed
had bought guns in her nane. See id. Ex. B, dated April 3, 2009.

Petitioner’s argunents, however, do not carry the day.
Nei ther tolling exception to the one-year AEDPA statute of
l[imtations is appropriate here.

As to the first tolling exception, nowhere does
Petitioner argue that his new y-di scovered evidence is
unexhausted due to a new rule of constitutional |aw that applies
retroactively. As such, this exception is not applicable here.

As to the second tolling exception, Petitioner fails to
address whet her he exercised due diligence in discovering the

al l egedly excul patory statenents of MIler and Bel grave prior to
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trial and does not assert that no reasonable factfinder could
have found himguilty of nurder based on those new y-di scovered
statenents. Petitioner offers no excuse and does not dispute
that the testinonies of MIler and Bel grave were, in fact,

di scoverabl e through due diligence prior to his trial. Further,
Petitioner expressly states that he does not seek a tolling of
the statute of limtations, but instead seeks a stay as state
officials were the cause of his inability to exhaust all of his
remedies in state court. Thus, dism ssal is appropriate here.

See e.09., Inre Mnarik, 166 F.3d 591, 609 (3d Cr. 1999)

(denying petitioner’s habeas petition where evidence supporting
petitioner’s new y-di scovered evidence cl aimhad been

di scoverabl e); Hudson v. Martinez, 2008 U.S. Dist. LEXIS 69738

(MD. Pa. 2008) (dismssing habeas petition alleging newy
di scovered evidence where the petitioner failed to argue that he
exerted due diligence as to why the newly di scovered evidence had
not been tinely discovered). Further, Petitioner fails to
address the issue of whether a reasonable factfinder could have
found himguilty of nurder after considerations of the statenments
of MIler and Bel grave. As such, Petitioner has not denonstrated
that, but for constitutional error no reasonable factfinder could
have found himaguilty. See 8§ 2244(b)(2)(B)(ii).

Therefore, dism ssal w thout prejudice under Lundy for

failure to exhaust is appropriate here. See Rhines, 544 U S. at
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276-77 (“This scheme [under § 2244(d)(2)] reinforces the

i nportance of Lundy's ‘sinple and clear instruction to potenti al
litigants: before you bring any clains to federal court, be sure
that you first have taken each one to state court.’”) (internal
citations omtted).

B. Stay and Abey under Rhi nes

The second option a court has when considering a
“m xed” habeas petition is to “stay and abey” under Rhines. 1In
Rhi nes, the Suprene Court held that a stay and abeyance option
may be appropriate where the harshness of “the expiration of
AEDPA' s statute of limtations made the first option

unattractive.” 544 U S. at 277; see also Crews v. Horn, 360 F.3d

146, 151 (3d Cir. 2004) (“Staying a habeas petition pending
exhaustion of state renedies is a perm ssible and effective way
to avoid barring fromfederal court a petitioner who tinely files
a mxed petition.”).

Here, simlar to Mahoney |, the first option of
di sm ssal without prejudice for failing to neet the exhaustion
requi renents under Lundy nay be considered “unattractive” since
Petitioner’s exhausted claimfor ineffective assistance of
counsel woul d be barred by the one-year statute of limtations.
Under these circunstances, consideration of a ‘stay and abeyance’
of his habeas petition under Rhines is triggered.

To determ ne whether to stay Petitioner’s habeas
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petition, the Court nust determ ne whether Petitioner satisfied
the three-prong test set forth in Rhines. The Rhines court held
that a district court may grant a stay and abeyance only where:
(1) good cause exists for Petitioner’s failure to first exhaust
all clains in state court; (2) Petitioner’s clains are not
“plainly neritless[;]” and (3) “the absence of any indication
that the petitioner engaged in ‘potentially dilatory tactics.’"

544 U.S. at 278; see also Heleva v. Brooks, 581 F.3d 187 (3d G

2009) .

1. Good Cause

In his pleadings, Petitioner alleges that: (1) his
failure to exhaust both clains was due to M. Forrest’s (his
trial and PCRA counsel) ineffective assistance for failing to
appeal the new y-di scovered evidence claim and (2) that, by
failing to forward his pro se Petition for Remand requesting an
appoi nt ment of new PCRA counsel, state governnent officials
i nproperly handled his claim See Pet. Mt. Stay, 3; Pet.
(bjection to R&R, 1Y 1-7.

““13@ ood cause’ typically requires a show ng that
requi ring exhaustion will result in a prisoner's petition being
ti me-barred under § 2244.” Heleva, 581 F.3d at 192. Under §
2254(d) (1) of the AEDPA, there is a one-year statute of
limtations, which generally “begins on ‘the date on which the

judgnent [to be reviewed] becane final by the concl usion of
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direct review or the expiration of the tinme for seeking such
review " 1d. at 192-93 (citing 28 U S.C. 8§ 2244(d)(1)(A)). An
addi tional ninety-days may al so be granted to the limtations
period to allow for time during which the petitioner is “seeking
certiorari fromthe United States Suprenme Court . . .7 Id.

Here, on January 5, 2007, Petitioner’s trial counsel
M. Forrest failed to appeal Petitioner’s claimof newy-
di scovered evidence.’ Therefore, even including the additional
ni nety-days that would toll the period to April 5, 2008, were the
Court to dismss Petitioner’s “m xed” habeas petition, the
applicable statute of limtations will have run on his exhausted
ineffective assistance of trial counsel claim

However, as the Court has al ready determ ned that the
statutory tolling exceptions under 8 2244 do not apply, the Court
must next determ ne whether equitable tolling exceptions are

applicable. See MIler v. N.J. State Dep't of Corr., 145 F.3d

616, 617 (3d Cir. 1998) (holding that AEDPA s one-year
[imtations period is not a jurisdictional bar to the filing of
habeas petitions, therefore it is also subject to equitable

tolling). In Mller, the court held that "equitable tolling is

! On January 4, 2008, dism ssal of Petitioner’s PCRA
petition alleging ineffective assistance of trial counsel (his
exhausted clain) was affirmed by the Superior Court, and on July
10, 2008, Petitioner’s Allowance of Appeal was denied by the
Pennsyl vani a Suprene Court. See Conmmonwealth v. MlLaughlin, 2007
Pa. Dist. & Cnty. Dec. LEXIS 55 (Pa. C. P. March 7, 2007).
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proper only when the 'principles of equity would nmake [the] rigid
application [of a limtation period] unfair.”” 1d. at 618-19.

Equitable tolling is permtted only in three circunstances:

(1) the defendant has actively msled the plaintiff,

(2) if the plaintiff has in sonme extraordinary way been
prevented from asserting his rights, or

(3) if the plaintiff has tinely asserted his rights
m stakenly in the wong forum

Fahy v. Horn, 240 F.3d 239, 244 (3d Gr. 2001) (citing Jones V.

Morton, 195 F.3d 153, 159 (3d Cr. 1999)).

Here, Petitioner does not argue that he was actively
m sl ed by Respondents, nor does he argue that he tinely asserted
his rights in the wong forum However, Petitioner sets forth
two argunents that are best interpreted as being raised under the
second circunstance - that he was extraordinarily prevented from
asserting his rights.

First, Petitioner argues that his trial and appellate
counsel was ineffective for failing to appeal his newy-
di scovered evidence claim “In non-capital cases, attorney
error, mscal cul ation, inadequate research, or other m stakes
have not been found to rise to the ‘extraordinary’ circunstances
required for equitable tolling.” Fahy, 240 F.3d at 244 (citing
Taliani v. Chrans, 189 F.3d 597 (9th G r. 1999) (finding |l awer's

i nadequate research, which led to m scal cul ating the deadline,
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did not warrant equitable tolling); cf. Seitzinger v. Reading

Hosp. and Med. Cr., 165 F.3d 236 (3d Gr. 1997) (finding that an

attorney’ s deception, which caused a prisoner to m ss the habeas
filing deadline, nerits equitable tolling). Here, the basis for
M. Forrest’s failure to appeal both of Petitioner’s clains,
i neffective assistance of trial counsel and new y-di scovered
evidence is not clear as neither Petitioner nor Respondents
address the underlying reasons for that decision. See Resp't
Answer 12 (“However, the petitioner, through counsel, did not
pursue the claim][of new y-discovered evidence] on appeal to the
Superior Court.”). As such, the Court finds that where
Petitioner makes no argunent as to the reasoning behind his
former counsel’s failure to appeal his new y-di scovered evi dence
claim Petitioner has failed to establish that “he has in sone
extraordi nary way been prevented fromasserting his rights” as to
hi s unexhausted cl ai mof new y-di scovered evidence. Fahy, 240
F.3d at 244.

Second, Petitioner argues that governnment officials
i nproperly handled his claimby failing to appoi nt hi m new PCRA
counsel upon request. However, no constitutional right to PCRA

counsel exists. Pennsylvania v. Finley, 481 U S. 551, 555 (1987)

(holding that there is no constitutional right to effective
assi stance of post-conviction counsel because “[o]ur cases

establish that the right to appointed counsel extends to the
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first appeal of right, and no further”); see Douglas v. WIf, 201

Fed. App’x 119, 122 (3d Cir. 2006) (non-precedential) (citing

Wai nwight v. Torna, 455 U. S. 586 (1982) (holding that “there is

no constitutional right to an attorney in state post-conviction
proceedings . . . . which establishe[s] that where there is no
constitutional right to counsel there can be no ineffective

assi stance of counsel clainf)) (internal citations omtted). As
such, Petitioner was not entitled to replacenment counsel of his
PCRA counsel sinply upon his request. Further, Petitioner
acknow edges that whether state governnment officials inproperly
handl ed Petitioner’s pro se Petition for Remand is an issue for
the state court. See Pet. (bjections to R&R T 2.

I n conclusion, where Petitioner has not successfully
argued that he was prevented fromasserting his rights in an
“extraordinary way.” As such, Petitioner has not denonstrated
equitable tolling is applicable here and, in failing to do so,
has not denonstrated “good cause” for failure to exhaust his

new y-di scovered evidence claimin state court. See Ellison v.

Rogers, 484 F.3d 658, 660 (3d Cr. 2007) (holding that “[t]he
District Court did not abuse its discretion by not granting
Ellison [petitioner] a stay and abeyance because he did not have

good cause for his failure to exhaust”); accord Patton v.

Caneron, 2010 U. S. Dist. LEXIS 17762, at *12-13 (M D. Pa. 2010)

(“Moreover, even if a petitioner had good cause for that failure,
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the district court would abuse its discretion if it were to grant
hima stay when his unexhausted clains are plainly neritless.”)
(citing Rhines, 544 U S. at 277).

2. Plainly Meritless

Next, the Court finds that Petitioner’s unexhausted
cl aimof new y-di scovered excul patory evidence is “plainly
meritless.” Rhines, 544 U S. at 269 (“While the Court held that
the District Court has discretion to stay a mxed petition in
these circunstances, it further noted that 'even if good cause
existed, the district court would abuse its discretion if it
granted a stay when the unexhausted clains are plainly

nmeritless.""); Phillips v. DiGuglielno, 2008 U.S. Dist. LEXIS

91475, at *7 (E.D. Pa. 2008) (sane). The AEDPA “codified this
prem se at 28 U S.C. § 2254(b)(2) which states that *an
application for a wit of habeas corpus nmay be denied on the
merits, notwithstanding the failure of the applicant to exhaust
the renmedi es available in the courts of the State.”" Sphar v.

Pa. Bd. of Prob. & Parole, 2004 U S. Dist. LEXIS 28748, at *6

(E.D. Pa. 2004). Further, “[i]n order for a claimof newy
di scovered evidence to justify habeas relief, the evidence ‘nust
bear upon the constitutionality of the [petitioner's]

detention.’” Qurel v. Ryan, 1986 U S. Dist. LEXIS 30775, at *3

(E.D. Pa. 1986) (citing Townsend v. Sain, 372 U.S. 293, 317

(1963)). Thus, “[i]f the evidence is relevant only to the guilt

-23-



of a state prisoner, then habeas relief is not warranted.” |1d.

(citing DeMartino v. Widenburner, 616 F.2d 708, 711 (3d Cr

1980)) .

Here, the Court has not found that Petitioner’s
new y-di scovered evi dence constitutes “potentially neritorious
clains.” Heleva, 581 F.3d at 192. Petitioner does not argue
that the statements were not available at the tinme of trial, thus
it is not clear why neither MIler nor Belgrave were called to
testify at trial. See MIler Aff., dated March 29, 2009 (“Nobody
ever questioned ne about this until now ”). Further, as Bel grave
is Petitioner’s cousin and expressly recanted her earlier
statenents nmade to police when interviewed follow ng the
shooting, credibility issues exist. See Mller Aff. 2, dated
April 3, 2009 (I tried to explain to the police and the Del aware
County D. A that the shooting was an accident and that Janes
[ Petitioner] did not have a gun when he got out of the car, but
they threatened and coerced ne. | was lying in ny statenents
when | said that James McLaughlin had a gun.”). Petitioner also
does not address the fact that five other eyew tnesses testified

agai nst Petitioner at trial and before the jury. See Holnes v.

South Carolina, 547 U S. 319, 324 (2006) (“Federal courts nust

afford the states deference in their determ nations regarding
evi dence and procedure.”).
Accordingly, where MIler and Bel grave’s statenents

were avail abl e and unused at the tinme of trial, where Bel grave’'s

- 24-



credibility is in doubt, and five other witnesses testified
agai nst Petitioner at trial resulting in his conviction, the
Court finds that Petitioner’s unexhausted new y-di scovered
evidence claimis “plainly nmeritless.”®

Under these circunstances, a stay and abeyance under
Rhi nes is not appropriate here as Petitioner has failed to
denonstrate: (1) “good cause” for his failure to exhaust his
new y-di scovered evidence claim and (2) that his new y-
di scovered evidence claimis not “plainly nmeritless.”?®
V.  CONCLUSI ON

Petitioner’s notion for a stay and abeyance wi |l be
deni ed under Rhines because he failed to denponstrate “good cause”
for lack of exhaustion and because the unexhausted claimis
“plainly meritless.” As such, Petitioner’s “m xed” habeas
petition will be dismssed for failure to neet the total
exhaustion requirement as set forth in Lundy.

An appropriate order foll ows.

8 Based on the Court's findings, a third factor, whether
Petitioner engaged in abusive litigation tactics or intentional
delay, is not relevant here.

o As di scussed above, ordinarily, there are two
addi tional avenues of relief: deletion of unexhausted cl ains and
denial of neritless clains under 8§ 2254(b)(2). However, neither
option is available here as the Court has al ready determ ned that
Petitioner's unexhausted claimis "plainly neritless."” See
Mahoney 11, 2010 U.S. App. LEXIS 3916 (citing Rhines, 544 U S. at
277) ("[T]he district court would abuse its discretion if it were
to grant . . . a stay when [petitioner's] unexhausted clains are
plainly nmeritless.")).
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES MCLAUGHLI N, ) ClVIL ACTI ON
o : NO. 08-4979
Petitioner,
V.
ROBERT SHANNON, et al,
Respondent .
ORDER
AND NOW this 10th day of August, 2010, for the reasons
provi ded in the acconpanying Menorandum it is hereby ORDERED t hat
Petitioner’s notion to stay and abey (doc. no. 22) is DENIED. As
such, Petitioner’s 8§ 2554 "m xed" habeas petition, (doc. no. 1)
will be DI SM SSED wi thout prejudice.
I T I'S FURTHER ORDERED that a certificate of
appeal abi ity shall not issue and that this case shall be narked

CLGSED.

AND I'T | S SO ORDERED

10 A prisoner seeking a wit of habeas corpus has no
absolute entitlenent to appeal a district court’s denial of his
petition. 28 U S.C. 8§ 2253(c)(1). Rather, a district court nust

first issue a certificate of appealability (COA). 1d. “A [COA
may issue . . . only if the applicant has nade a substanti al
showi ng of the denial of a constitutional right.” 1d. at 8§

2253(c)(2). To make such a show ng, petitioner “nust denonstrate
that reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong,” Tennard v.
Dretke, 542 U.S. 274, 282 (2004) (quoting Slack v. MDaniel, 529

U S. 473, 484 (2000)), or that “the issues presented were ‘adequate
to deserve encouragenent to proceed further.’”” Mller-El v.
Cockrell, 537 U S. 322, 335-36 (2003) (quoting Barefoot v. Estelle,
463 U. S. 880, 893 n.4 (1983)). Petitioner has not made the

requi site showing in these circunstances.
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EDUARDO C. ROBRENO, J.
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