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This action arises out of a decision made by Tenple
University to expel an undergraduate student, Kevin Furey,
because of an altercation he had with Travis Wl fe, an off-duty
police officer, near canpus on April 5, 2008. Furey brings a
nunber of clains agai nst Tenple University and various Tenple
enpl oyees! relating to his expulsion. He seeks to have his
expul sion vacated and a new hearing conduct ed.

The def endants have noved for sunmary judgnent on al
claims. The Court will grant sunmary judgnment on all clains

except the claimthat Tenple and the individual defendants

! The plaintiff names as defendants: Tenple University;
Theresa Powel |, Vice President of Student Affairs; Anne Waver
Hart, President; Brian Foley, University Vice Code Adm ni strator;
Ainsley Carry, Dean of Students; Andrea Seiss, Associate Dean of
Students; M Moshe Parat, Dean, Fox School of Business; Tenple
Uni versity Review Board; Richard Geenstein, Professor and Chair
of the University Disciplinary Commttee; Keith Gunmery, Professor
and Vice-Chair of the University Disciplinary Commttee; D ane
Adl er, Professor and nmenber of the University Disciplinary

Comm ttee; Jonathan Scott, nenber of the Faculty Revi ew Board;
Bonita Silvernman, nenber of the Faculty Revi ew Board; Valerie
Harrison, Judicial Oficer of the Student Conduct Comm ttee; and
the Trustees of Tenple University.



violated the plaintiff’s right to procedural due process in the
expul sion process. The Court finds that there are materi al
i ssues of fact in dispute that preclude sunmary judgnent as to
Tenpl e and several of the individual defendants on the due
process claim The Court will grant summary judgnent on al
claims as to certain defendants who were not at all involved in

t he expul si on process.

The Sunmmary Judgnent Record

On a notion for summary judgnent, the Court considers
the evidence in the |light nost favorable to the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256 (1986).

The summary judgnent record consists of: Tenple' s Code
of Conduct; the transcript of the hearing that led to the
plaintiff’s expul sion; depositions taken in this case;
depositions from other cases; records of the crimnal case that
was brought against the plaintiff for the same incident that was
the cause of his expulsion; records of the Internal Affairs
| nvestigation of Oficer Wlfe's conduct on the night of the
i ncident; docunents and letters concerning the plaintiff’s
heari ng and appeal ; and certain newspaper articles and internet

mat eri al s.



A Tenpl e’ s Code of Conduct

The jurisdiction of Tenple' s Code of Conduct extends to
behavi or on the University’ s canpus and 500 yards beyond. The
Code’s mission is to place reasonable limtations on student
conduct to maintain a safe environnent. Tenple Code of Conduct,
Def. Exhibit B, 2. (“Def. Ex. B") The Code furthers this m ssion
by regul ating academ c integrity, behavior, alcohol and drug
consunption, security on canpus and by maintaining disciplinary
pr ocedur es.

When an incident occurs that could be a violation of
the Code, the University Code Adm nistrator determ nes whether to
charge the student with violations of the Code. After bringing
charges, the Code Adm ni strator nust provide the student charged
with a notice of the violations and with hearing information, the
identity of witnesses and a description of any evidence filed
with the charges. Def. Ex. B, 3.

The Adm nistrator also determ nes the appropriate
heari ng process and notifies the investigative body. |In making
this determ nation, the Adm nistrator considers the severity of
the potential sanction and the conplexity of the factual dispute.
Def. Ex. B, 10-11.

There are five different bodies that hear charges of
vi ol ations of the code. Conplex cases, or those involving the

nost severe sanctions, are referred to the University



Disciplinary Conmttee (“UDC) Hearing Panel (“Full Panel”). The
Ful | Panel is conposed of three faculty nenbers, one of whomis
the chair, and two students. Three other panels, including the
Conf erence Board, handl e | ess conplex cases with | ess severe
sanctions. The Review Board consists of two students, two
faculty nenbers and one admnistrator. Def. Ex. B, 11

The Full Panel is a fact-finding panel and its
proceedi ngs are non-adversarial where rules of evidence,
st andards of proof, and other elenents of court proceedi ngs do
not apply. Def. Ex. B, 3. A Full Panel hearing occurs thirty
busi ness days after the pre-hearing neeting, but the tine limts
may be extended. During the hearings, the University has the
burden to prove the charges brought against the student under a
nmore likely than not standard. Students have the opportunity to
conduct a defense, offering their own testinony, w tnesses, and
evi dence. Students al so have the chance to question w tnesses
testifying at the hearing through the presiding chairperson. 1d.
at 12.

When a student wi shes to present w tnesses who are
menbers of the Tenple community, the student can request that the
Code Adm nistrator issue notices requiring the wtnesses’
appearance at the hearing. Def. Ex. B, 12. If evidence is
presented that was not included with the original hearing notice,

the student may have tine to exam ne and respond to it. 1d. at



13. Students are permtted to have an advi sor or attorney help
in preparing for the hearing and attend the hearing itself. The
advi sor or attorney cannot question w tnesses or address the
heari ng body, but can advise the student during the hearing. The
Dean of the School that the student attends, the Dean of

Students, and the Vice President for Student Affairs or their

desi gnee may attend hearings as observers. The hearing body

del i berates and determ nes a violation by mgjority vote and then
recommends a sancti on.

When a student is found to have commtted a violation
of the Code and receives a sanction of suspension or expul sion,
the student may appeal directly to the Review Board. Def. Ex. B
14. The appeal nust be based upon (1) availability of new
evi dence, (2) procedural defects preventing a full and fair
hearing, (3) insufficiency of evidence supporting the decision,
or (4) sanctions grossly disproportionate to the offense. The
appeal nust be filed with the Code Adm nistrator, and nust state
the reasons for appeal. | f the Review Board decides that the
sanctions are grossly disproportionate, they may reconmrend
nmodi fied sanctions. |f the Review Board finds procedural defects
preventing a fair hearing, they will recormmend that there be a
new hearing before a new panel. If the Review Board finds that
t he decision could not have been reached based on the evidence,

they will recommend that the decision and sanctions be nodified.



These recommendati ons are conveyed to the Vice President of
Student Affairs, who then reviews the entire record and nakes a
final decision, or has his or her designee do so. 1In his or her
review, the Vice President for Student Affairs nmust give
presunptive weight to the Review Board s recommendations. After
the final decision, there is no further review of the decision or

sancti on.

B. | ncident & Crimnal Proceedi ngs

The facts surrounding the plaintiff’s April 5, 2008,
encounter with Oficer Wlfe are disputed. Wether the
defendants violated the plaintiff’s rights in the expul sion
process does not depend on whose version of events is correct,
but a description of the undisputed and di sputed aspects of the
encounter is helpful to understand the issues surrounding the
di sciplinary process. The parties generally agree about the
events leading to the incident, but diverge regarding certain
details, which the Court will note.

In the spring of 2008, Kevin Furey was enrolled in
Tenpl e University as a full-tinme undergraduate student. Request
for Adm ssions, Def. Exhibit H 2. (“Def. Ex. H) On April 4th,
2008, he was visiting a friend just off Tenple s canpus. Hearing
Transcript, Pl. Exhibit D, 134. (“Pl. Ex. D) After spending

sonme time and consum ng sonme al cohol at a party, the plaintiff



returned to his friend's house in the early norning hours of
April 5, 2008. The plaintiff’s friend | ocked hinself out of his
bedroom and the plaintiff went to retrieve a nachete fromhis
car to pry open the bedroomdoor. |[d. at 135.

VWhile the plaintiff was at or around the trunk of his
car, a nunber of nmen,? who the plaintiff believed mght try to
attack or nmug him approached him and one of them had a gun.

Pl. Ex. D, 136. There were shouts indicating that the man with
the gun, Travis Wl fe, was a police officer, but the plaintiff
hesitated to believe that and failed to drop his machete. The
plaintiff eventually threw down the machete, and Wil fe threw him
to the ground, kicking and eventually subduing him?3® |d. at 137-
38. The plaintiff was subsequently arrested by Tenple police
officers, after Wil fe identified hinself as an off-duty police

officer. 1d. at 140.

2 It is unclear whether Wl fe was alone or with others. The
plaintiff clains that around 5 peopl e approached him Pl. Ex.
D, 136. Wlfe clains that he got out of his car alone. PlI. Ex.
D, 20. Wl fe’ s conpanions’ statenents support his claimthat he
got out al one. Robinson Deposition, PI. Exhibit R(“Pl. Ex. R'),
Anderson Statenment, Pl. Exhibit S. (“Pl. Ex. S"), Carry
Deposition, Pl. Exhibit T (“Pl. Ex. T")

3 Contrary to the plaintiff’s assertions, Wlfe insists that
he was in his car, saw an i ndividual brandi shing sonething that
coul d have been a gun, and stopped and approached the plaintiff
with his gun out, identifying hinself as a police officer and
showi ng his badge at his waist. Pl. Ex. D, 20. Wl fe contends
that the plaintiff raised the nachete in conbat node and
approached hi m before eventually dropping it.
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Because of the severity of his injuries, Police Central
Booking refused to admt the plaintiff before he went to the
hospital. PlI. Ex. D, 140. At the hospital, the plaintiff was
triaged and had CAT scans to determ ne the nature of any head
injuries. 1d. at 141. The hospital records made no nention of
the plaintiff testing positive for alcohol or of any suspicion of
al cohol use. |[d. at 169. The plaintiff’s arrest occurred within
500 yards of Tenple property, thus within the jurisdiction of
Tenpl e’ s Student Code of Conduct. Def. Ex. H 2.

After his release, the plaintiff was charged with
aggravated assault on a police officer. Prelimnary Hearing
Transcript, Def. Exhibit |I. He appeared in Minicipal Court
before Judge Jimm e Moore in a prelimnary hearing on April 15,
2008. Wlfe testified at the hearing. Judge More continued the
case, and the plaintiff again appeared before Judge Moore on
Novenber 24, 2008. Prelimnary Hearing Transcript, Def. Exhibit
J. At this hearing, the plaintiff nade a statenent admtting the
truthful ness of Wlfe' s testinony and apol ogi zing as a

precondition to participating in the ARD proceedings.*

4 The plaintiff asserts that his statenment was a condition to
bei ng placed in the ARD program and at the ARD hearing on June
10, 2009, the conditions were altered and he no | onger had to
agree to these terns, apologize or verify Wlfe's version. The
plaintiff also states that he believed that he had no choi ce but
to agree to the terns due to Internal Affairs’ desire to protect
Wl fe. Pl. Opp., 22-23.



C. Noti ce, Pre-Hearing and Hearing Scheduli ng

Tenpl e began di sci plinary proceedi ngs agai nst the
plaintiff by a letter dated April 10th, 2008, notifying himthat
he was charged with violating the Code of Conduct and woul d be
required to schedule a pre-hearing. The plaintiff was charged
with violating Sections 3, 8, and 12 of the Code and given a
version of the specifications of the events |eading to the
charge.® Section 3 prohibits acts or threats of intimdation or
physi cal viol ence towards another, including actual or threatened
assault or battery. Section 8 prohibits the use or possession of
articles endangering a person’s health or safety, including
kni ves or other weapons. Section 12 prohibits students from
engaging in disorderly conduct. Letter to K Furey, Def. Ex. A

The plaintiff requested and received a delay of the
pre-hearing until after May 5th so he could finish the senester
The hearing was further delayed until Decenber 2008.° At the
pre-hearing, the plaintiff and his | awer/nother Margaret Boyce
Furey met wth Code Adm nistrator Andrea Seiss and Associ ate

General Counsel Valerie Harrison to discuss the incident and the

5 This statenent of the events |leading to the charge reflected
Wl fe' s version of the events.

6 The plaintiff clainms that there was no explanation for the
delay of the hearing. PlI. Qop., 23. The defendants cl ai mthat
it was del ayed because the plaintiff did not initially re-

regi ster at Tenple, and it was his responsibility to reschedul e
the hearing. Def. Mdtion, 15.



hearing. Def. Ex. H, 9123; Kevin Furey Deposition, Def. Ex. M
79:5-24 (“Def. Ex. M)

The plaintiff requested the nanes and cont act
informati on of the nmen acconpanying Wl fe, and eventually
recei ved the nanmes Steven Robi nson, Colin Anderson and Dougl as
Segars. However, Tenple did not provide contact information for

t hese witnesses.’ Letters between Pl. and Def., Pl. Ex. N

D. Hear i ng

On March 25th, 2009, the plaintiff’s UDC Hearing was
conducted before a full panel of five individuals. Pl. Ex. D, 6.
Prof essor Richard G eenstein chaired the panel and the other
faculty representatives were Professor D ane Adl er and Professor
Keith Gunmery. The student panel nenbers were Lisa Krestynick and
Mal col m Kenyatta. Code Adm nistrator Brian Fol ey and Associ ate
General Counsel Valerie Harrison also attended the hearing.
Greenstein, Adler, Foley and Gunmery Depositions, Pl. Ex. H
Harrison had previously attended approximtely six disciplinary
hearings. Requests for Adm ssions, Pl. Ex. K The plaintiff’s
nmot her and father attended, acting as his attorney/advisor and
advi sor respectively. Pl. Ex. D, 9. Absent fromthe hearing

were the officers who hel ped Wl fe arrest the plaintiff and the

! The defendants clainmed that they could not provide it under
the Fam |y Educational Rights and Privacy Act (“FERPA’). Colin
Ander son and Dougl as Segars are Tenple University Students.
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t hree eyew tnesses acconpanying Wlfe. 1d. at 10-11. The
plaintiff requested a continuance to obtain the w tnesses’
presence, which Greenstein denied.® 1d. at 13.

At the beginning of the the hearing, the plaintiff was
charged with the three violations of the Code set forth in the
notice sent to him and the plaintiff confirmed that he received
the incident specifications provided on a sunmary sheet. Pl. Ex.
D, 7-8. The plaintiff and the panel then confirned that the
panel could be fair and inpartial in considering the matter. 1d.
at 9. The panel was unaware of the specifics of the case prior
to the hearing, but was provided with a sheet with background
information that was not to be considered as evidence. This
information sheet recited Wl fe's version of the events. Adler
Deposition, Pl. Exhibit I, 39:11-14; PI. Ex. D, 15. The panel
acknow edged that they would make their decision entirely based
on the evidence fromthe hearing.

First to testify for the University was O ficer Wl fe,
who described the events of the norning of April 5, 2008, in

long, mainly uninterrupted statenents. PlI. Ex. D, 19-23.

8 Tenpl e has no power to subpoena the witnesses or in any

ot her way conpel themto attend beyond inposing disciplinary
sanctions to the two Tenpl e students who were contacted regarding
t he hearing, Anderson and Segars. Pl. Ex. D, 13. Segars’
deposition indicates that he does not renenber being contacted
regardi ng the hearing and that he woul d have attended the hearing
had he gotten the notice. Segars Deposition, Pl. Response
Exhibit B, 129-130. (“Pl. R Ex. B")

11



Pursuant to the Code, the plaintiff was allowed to direct his
guestions to testifying wtnesses only to the panel, specifically
Prof essor G eenstein, who then posed questions to the w tnesses.
Id. at 16. During Oficer Wlfe's testinony, the plaintiff posed
a nunber of questions to the panel, sone of which G eenstein was
reluctant or refused to ask altogether. 1d. at 40-41, 49, 79-81.
The plaintiff disputed nuch of Oficer Wlfe' s testinony, and
attenpted to highlight the discrepancies via questions and paper
evidence of Wlfe' s prior testinony. |1d. at 51. After a recess,
while Wlfe was still under oath and testifying, Wlfe read a
prepared witten statenent into the record, referring to his
exoneration by an Internal Affairs Investigation and to the
plaintiff's statenments at his prior crimnal hearing in which
the plaintiff admtted Wl fe's version of events and apol ogi zed.
After Wolfe nmade this statenent, the plaintiff pointed out to the
panel that it appeared that Oficer Wl fe had been on the phone
during the recess prior to making this prepared statenent. 1d.
at 55-57.

The University then called Oficer Brian Crawford and
Sergeant Ken McGQuire of the Tenple Police Departnment. Pl. Ex. D
101; 118. Both of these officers responded to the scene after
Oficer Wlfe took the plaintiff into custody. The officers who
i mredi ately responded to the scene and took the plaintiff to the

hospital were not present at the hearing; both were unavail abl e

12



for personnel or |eave reasons. The plaintiff noted that he was
not alerted to the unavailability of these w tnesses and was not
all owed to reschedul e when inportant w tnesses did not show up.
Id. at 129-130.

The plaintiff then testified to the events hinsel f.

Pl. Ex. D, 134. 1In questioning the plaintiff about his fear of
attack or robbery, Professor Geenstein stated to the plaintiff,
“I"'’'mtrying to understand why a Phil adel phia Police Oficer would
want to attack you for noney.” 1d. at 149:3-5. The plaintiff
and his father both state that while off-the-record, Professor

G eenstein asked, “Wiay would a Phil adel phia Police Oficer |ie?”
K. Furey and G Furey Depositions, Pl. Exhibit F, 148:21-24,
65:9-16. The plaintiff questioned Wlfe's credibility, bringing
up his violence-influenced childhood. PI. Ex. D, 150.

The plaintiff also testified to the behavior and
appearance of Wl fe and others to explain his fear that he was
bei ng attacked by a gang. PI. Ex. D, 157, 180. Professor Gunery
asked the plaintiff for his definition of a gang and then
i nqui red whether a group of people wearing Hawaiian shirts woul d
be perceived as a gang. [|d. at 180-81. During student Ml col m
Kenyatta's questioning of the plaintiff, Kenyatta becane
confrontational, refusing to let the plaintiff clarify until
Prof essor Greenstein interjected, “[l]et himclarify what he

thinks he said.” [|d. at 159:13-14.

13



Prof essor Adler, a nursing school professor, questioned
the plaintiff on the procedure used when he was brought to the
hospital and on his al cohol consunption. PlI. Ex. D, 164-170.

Prof essor Adler stated that according to the hospital record, he
“tested positive for alcohol.”® 1d. at 183:20. Wile
guestioning him she said “[n]ot everybody can be |ying and, you
know, be wong . . . Hllary heard of conspiracies too.” |[d. at
185: 2- 6.

The plaintiff testified to the reason he had a machete
in the trunk of his car. He explained that his parents’ property
in Wiitemarsh township was | arge and he had been clearing vines
on the property, so he used the trunk of his car as a tool box.

Pl. Ex. D, 147-48. \Wen driving to the city on the evening of
the incident, he believed that he was going only to his friend' s
of f - canpus house near Tenple, which he did not consider a part of
Tenple. 1d. at 190. The plaintiff knew that he had his father’s
machete in the trunk of his car and decided to use it as a
crowbar when his friend was | ocked out of his room 1d. At 135,
147. The plaintiff’s father, George Furey, corroborated the
plaintiff's testinony. He explained that their property had been
unoccupi ed for a nunber of years and was overgrown. |d. at 222-

23. He said that in the spring and fall, they cut through

° The record did not indicate that the plaintiff tested
positive for alcohol while at the hospital. Adler Deposition,
Pl. Ex. E, 13-16; Letter fromDr. Afred Sacchetti, Pl. Ex. MM
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vegetation on the property and it was not uncommon for himand
his son to have machetes and other tools in the trunks of their
cars. G Furey described the machete as having an 18-inch bl ade
and a 4 or 5-inch handle. The machete could be purchased for $12
at any gardening center. |d. at 223.

After the plaintiff’s own testinony, he called his
friends John Fisher, Brian Bairden and Andrew Haff to testify
about the events of the night and as character w tnesses. Pl.
Ex. D, 191; 212; 216. Finally, the plaintiff presented his
not her and father as character witnesses. 1d. at 223, 232.

Throughout the hearing, the panel was courteous to
Wl fe and unchal lenging to his testinony, allowing himto speak
relatively uninterrupted. The plaintiff tried to question
Oficer Wl fe about whether he had been at a party, sone
statenents he nade at the plaintiff’'s prelimnary hearing, and
whet her he tel ephoned Internal Affairs during the plaintiff’s
hearing. The panel refused to pose these questions to Oficer
Wl fe. Then the panel aggressively questioned the plaintiff
during his testinony. PI. Ex. D, 49, 55, 79, 82, 100, 159, 162.
The plaintiff says in his deposition that during the hearing
Oficer Wlfe and General Counsel Harrison seened friendly, and
after the panel recomended expul sion, the plaintiff observed
them | ooki ng at him “l aughi ng, kind of |ike they were

congratul ati ng each other on a job well done.” K. Furey

15



Deposition, Pl. Ex. L, 29-30. During the hearing, both the

plaintiff and his nother were warned to be quiet, and the

plaintiff’s nother was told to “shut up.” PlI. Ex. D, 56, 181.
After all the witnesses testified, everyone except the

panel and Fol ey, the Code Adm nistrator, left the roomfor

deli beration. 1d. at 238. The panel reached the unani nous

decision that the plaintiff was responsible for the charged

violations of the code. 1d. at 238. The panel then asked the

plaintiff questions during the sanctions stage, and after

del i berati on announced their recommendati on that he be expell ed.

Id. at 238, 242-43.

E. Appeal and Fi nal Deci sion

The plaintiff pronptly appeal ed the decision to the
Revi ew Board. H's counsel sent three letters on his behalf,
dated March 27, March 30 and April 15 of 2009, to Dean Carry
setting forth his grounds for appeal. Letters to Carry, Def.
Exhibits W X, and Y. Wen the Review Board net on April 24,
2009, they considered all of the plaintiff’s 27 grounds for
appeal al though a nunber of the grounds for appeal were not
recogni zed in the four categories for appeal allowed in the Code
of Conduct. Review Board Decision, Pl. Exhibit AA ("Pl. Ex.

AR
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After consideration, the Review Board found a basis for
appeal in three of the plaintiff’s clains. The Board found by a
majority vote that there was not sufficient evidence to find him
responsi ble for violating section 3 of the Code, which prohibited
acts or threats of intimdation or physical violence. By a
unani nous vote, the Board found that the sanctions were
di sproportionate to the violations, instead recomendi ng a
senester suspension. Finally, by a unaninous vote, the Board
found that the fact that panel nenber Ml col m Kenyatta was a
Facebook “friend” with Oficer Wil fe “constitute[d] a procedural
defect” in the proceedings. For this, the Board recomended that
the Code Adm nistrator follow up with the panel nenber to further
investigate.® PlI. Ex. AA

Code Adm nistrator Foley investigated the procedural
def ect by asking Kenyatta if he and Wl fe were friends. Kenyatta
told Foley that he and Wl fe were friends on Facebook, but he had
over 400 friends, and they were not “friends” in the traditional
sense. Foley Deposition, Def. Exhibit E, 42-43. The plaintiff,
however, clainms nore than a nmere Facebook friendship between
Kenyatta and Wl fe and his associates. Depositions indicate that
Kenyatta and Wl fe may have known each ot her through or been

menbers of the organi zation Goodfellaz, and there is a picture of

10 The Code states that if a procedural defect is found, the
Revi ew Board will recommend to the Vice President for Student
Affairs that a new hearing be held before a new panel; however, a
new heari ng was never scheduled. Def. Ex. B, 15; Pl. Opp., 14.
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Kenyatta and w tness Doug Segars together. Seiss Deposition, Pl.
Exhi bit PP, 93-94; Pl. Exhibit AA

Once the Review Board reaches a decision, their
recomendati ons are conveyed to the Vice President of Student
Affairs or his or her designee. Def. Ex. B, 15. 1In this case,
Dean Carry reviewed the record fromthe hearing and the Review
Board as the Vice President of Student Affairs’ designee. Powell
Deposition, Pl. Exhibit CC, 43; Carry Deposition, Pl. Exhibit DD
8 (“PI. Ex. DD'). To nake the decision, Carry reviewed the
plaintiff's appeal letters, along with anything attached to those
letters, and the audio transcript of the hearing. Pl. Ex. DD, 8.
He did not review any of the paper evidence submtted at the
hearing, including Wilfe’'s witing “Mdia and My Chil dhood,”
letters requesting witness information or the hospital record.
Id. at 9-10. Dean Carry was faced with split recommendati ons —
with the Hearing Panel recommendi ng expul sion and the Revi ew
Board recommendi ng suspension. 1d. at 73. In facing this split
deci sion, Dean Carry said he considered that “whenever a student
is involved with an altercation with an officer, whether it be a
weapon or machete, there’s an altercation with an officer, we
have expell ed those students consistently.” 1d. at 73:13-16.

At first, Dean Carry denied in his deposition that the

Code of Conduct said that a presunption should be made in favor
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of the Review Board.! Wen the text of the Code was read to

him he acknow edged the required presunptive weight, and said he
gave presunptive weight to the Review Board’' s recommendati on
claimng to have considered their decision nore than the panel
decision. But he ultimately concluded that “we have expelled
students that have had physical altercations involving weapons
and police officers.” PlI. Ex. DD, 74-75. Thus, Carry conveyed
his recommendation that the plaintiff be expelled to Vice
President of Student Affairs Powell. Powell then sent a letter
to the plaintiff informng himof his expulsion from Tenpl e

University. Expulsion Letter, Conpl. Exhibit D.

F. O her Noteworthy Events

A nunber of other significant events happened either
during the tinme of the hearing and appeal or afterwards. First,
W t ness Dougl as Segars states in his deposition that sonetine
before the expul sion he spoke with Dean Carry about the incident,
al though it is not clear who contacted whom !> Segars stated
that he did not renmenber getting a notice to appear at the

hearing, and if he had, he would have attended. PlI. R Ex. B

1 The Code states that in naking a final decision, the Vice
President for Student Affairs, or his or her designee, nmust give
presunptive weight to the Review Board’s recomrendations. Def.
Ex. B, 15.

2 Dean Carry clains that Segars contacted hi m because he had
seen his name appearing in a newspaper story about the event.
Pl. Exhibit T, 40.
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130-32. Additionally, wtness Stephen Robinson stated that he
believed that he received a phone call from Tenple asking if he
could attend sonething. Robinson Deposition, Pl. Exhibit O
81:13-16 (“Pl. Ex. O). Wen he responded that he was at work,
they said they did not need him?®

Bot h Robi nson and Segars testified at deposition to the
events of the norning of April 5, 2008, and Anderson signed a
statenment about them Their statenents about the events differ
slightly fromWlfe. Pl. Exs. R S, and T; PIl. R Ex. B. These
statenments concern whether the plaintiff approached Wl fe or the
ot her way around, whether the plaintiff had the machete in his
pants, and whether the trunk of the plaintiff’s car was opened or
cl osed.

After the expul sion, on June 10, 2009, the plaintiff
had his final ARD neeting, where he agreed to probation, anger
managenent and al cohol classes. ARD Form Pl. Response, Exhibit
C. These ARD fornms did not nention the statenent the plaintiff
made at the prelimnary hearing in 2008 admtting Wlfe's version
and apol ogi zi ng.

The Internal Affairs Report regarding Wlfe' s actions,
dated February 27, 2009, found that although he was exonerated of
the allegation of physical abuse against the plaintiff, Oficer

Wl fe violated departnent policy when he did not first call for

13 Robi nson was subpoenaed and did testify at the Police Board
of Inquiry neeting regarding the incident. Pl. Ex. O 83.
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backup when the plaintiff was not imediately confronting anyone.
| AD Report, PI. Exhibit FF, 7. The report states: “Oficer

Wl fe' s actions or his presunptions of immnent danger were
unfounded or a fignent of his imagination up to that point. It
was not until he confronted M. Furey [that] the incident
escalate[d] into a confrontation.” The plaintiff’s attorney sent
a letter to Powell regarding this violation of police procedures
on June 9, 2009, which was unanswered. Letter to Powell, PI.

Exhibit GG Pl. Opp., 29.

1. The Conplaint and the Defendant’s Mbtion

The second anended conpl ai nt contains ei ght counts.
The Court will describe the counts as does the conplaint: count 1
— due process against all defendants; count 2 - denial of a
hearing before a fair and inpartial panel against defendant,
di sci plinary hearing panel, and defendants, enployee of student
affairs; count 3 - equal protection violations against al
def endants; count 4 - deprivation of property rights w thout due
process against all defendants; count 5 - breach of contract
agai nst defendant University and its Trustees, violation of
constitution rights and common | aw rights; count 6 - deprivation
of property rights to a higher education against all defendants;

count 7 - retaliation claimagainst all defendants; count 8 - due
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process violation against all defendants, expul sion based on
perjured testinony of Travis Wl fe.

The defendants nove for summary judgnent on all of the
plaintiff's clains. They argue that (1) the plaintiff’s due
process clains are legally insufficient, (2) the plaintiff’s
clains for deprivation of property are noot as he has received
his transcripts and credits, (3) the plaintiff’s equal protection
and breach of contract clains fail as a matter of |law, and (4)
the plaintiff’s retaliation claimfails to state a cl ai m upon
which relief can be granted. In addition, certain defendants
argue that even if the Court concludes that sunmary judgnment is
not appropriate as to all defendants, summary judgnent shoul d be
granted to themon the ground that they had no involvenent in the

plaintiff’'s expul sion.

[11. Discussion

A Due Process

The Court will set out the legal principles applicable

to the due process requirenent in student disciplinary

14 Those defendants are Ann Weaver Hart, President of Tenple
University; M Moshe Parat, Dean of the Fox School of Business;
the Tenple University Review Board and Revi ew Board nenbers
Jonat han Scott and Bonita Silverman; and the Trustees of Tenple
Uni versity.
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proceedi ngs before discussing the plaintiff’s myriad chall enges

to the process that led to his expul sion.

1. Due Process in Student Disciplinary Hearings

The Supreme Court has issued two decisions on the
procedural due process owed a student suspended or dism ssed from

a state school. In the first, Goss v. Lopez, 419 U S. 565

(1975), the Court held that the disciplinary suspension of a
student required at |east sone neasure of notice and sone type of
informal hearing. The nature of the hearing will depend on the
conpeting interests involved. 1d. at 579.

In Goss, a public high school student faced a 10-day
suspension. The Court held that, in that context, due process
required that he be given oral or witten notice of the charges
against himand, if he denied them an explanation of the
evi dence that the authorities have and an opportunity to present
his side of the story. 1d. at 581. For such a short suspension,
the Court held that the hearing could occur alnost imediately
after the notice and did not need to afford the student the
opportunity to “secure counsel, to confront and cross-exam ne
W t nesses supporting the charge, or to call his owm wtnesses to
verify his version of the incident.” 1d. at 582-83. The Court
cautioned that |onger suspensions or expul sions mght require

nmore formal procedures. [d. at 584.
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In Board of Curators of the University of Mssouri V.

Horowitz, 435 U. S. 78 (1978), the Suprene Court considered a
student dism ssed for failure to conply with academ c
requi renents. The Court distinguished between the suspension for
di sciplinary reasons at issue in Goss and the dism ssal for
academ c reasons in Hrowtz. The Court held that, because the
academ c process is not adversarial, dism ssals for academ c
reasons do not require a formal notice and hearing. It held that
nmore stringent due process standards applied for decisions to
di sm ss or suspend a student for disciplinary reasons. 1d. at
86. The Court described disciplinary dism ssals as involving
“the violation by a student of valid rules of conduct” or
“di sruptive and i nsubordi nate behavior.” 1d. at 86, 90.

The United States Court of Appeals for the Third
Circuit considered a due process challenge to the suspension of a

student in Palmer v Merluzzi, 868 F.2d 90 (3d Cr. 1989). 1In

Pal ner, the court of appeals considered a suit by a high school
student placed on 10-day academ ¢ suspension and 60-day athletic
suspensi on for consum ng beer and marijuana on school grounds.
The student had an informal neeting with the school

di sci plinarian and the football coach when evi dence of his

al cohol and drug use were found and the school sent witten
notice to his parents before suspending him Neither the student

nor his parents protested his academ c suspensi on, but when they
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| earned that the school was al so considering an athletic
suspension, his parents protested and his father had a 30 m nute
cl osed door session with the Board of Education to argue his
son’s case before the suspension was inposed. [d. at 92.

The Pal ner court found that the suspension inplicated
t he due process clause but that the student had received all the
process he was due. The Pal ner court began with the |evel of due
process found adequate in Goss. The Court found that the student
in Palnmer had been notified of the nature of his offence before
puni shment was i nposed and that the informal neeting with the
school disciplinarian satisfied the requirenent for a hearing.
Id. at 94. The Court also rejected the student’s argunent that
he shoul d have been given separate notice and hearing before
bei ng suspended for academ c reasons, finding no requirenent that
a student be told all of the possible sanctions he m ght suffer
before a notice and hearing. 1d.

The Pal ner court next considered whether a higher |evel

of due process was required because the puni shnent inposed was

greater than that inposed in Goss. |d. at 95. The student
contended that his exclusion fromathletics was a sufficiently
great deprivation to require express notice that it was a
possi bl e sanction and to require an opportunity to retain
counsel. 1d. The Palner court held that the school’s

governnental interest was the sane as in Goss — to maintain order
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and di scipline without prohibitive costs and disruption — and
that the additional procedures demanded by the student woul d not
be materially different in efficacy. The court held that the
slightly greater deprivation to the Pal ner student did not
warrant the additional procedures. [d. at 96.

The nost recent Third Crcuit case addressing the
requi renents of procedural due process involved an enpl oyee
term nated by a school board for poor perfornmance and

i nappropriate behavior. Biliski v. Red day Consol. Sch. Dist.

Bd. of Educ., 574 F.3d 214 (3d Cr. 2009). 1In Biliski, the

district court had dism ssed the plaintiff’s due process cl ains
on the ground that he did not have a property interest in his
continued at-w Il enploynent. 1d. at 219. On appeal, the Third
Crcuit upheld the decision on different grounds, holding that,
assum ng that the enployee had a property interest in continued
enpl oynent, he had received due process before being term nated.
Id.

The Biliski court determ ned what process was due the

plaintiff by applying the analysis set out in Mathews v.

El dridge, 424 U. S. 319 (1976). Mthews held that the
identification of the specific dictates of due process generally
requires consideration of three different factors: (1) the
private interest that will be affected by the official action;

(2) the risk of an erroneous deprivation of such interest through
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t he procedures used; and the probable value, if any, of

addi tional or substitute procedural safeguards; and (3) the
government’s interest, including the function involved and the
fiscal and adm nistrative burdens that the additional or
substitute procedural requirenent would entail.

The Biliski court found that the plaintiff had a
significant interest in his job, but that his enployer had a
significant countervailing interest in renoving enpl oyees who
fail to perform display inappropriate behaviors, and have been
war ned to change their behavior, and in doing so w thout undue
adm ni strative costs. Biliski, 574 F.3d at 221. The court found
that the nost inportant factors to consider in a procedural due
process analysis were the risk of erroneous deprivation fromthe
exi sting procedure and the |ikely value of additional procedural
safeguards. 1d. Wighing these interests, the Biliski court
found that the enpl oyee received disciplinary nmenos giving him
noti ce of the behavior for which his enployer sought to term nate
him 1d. at 221-22 After his termnation date, the enployee had
a chance to send a letter to the Board with the authority to
termnate him 1d. at 222. The court held that the letter and
the fact it was considered at the neeting provided the enpl oyee a
meani ngf ul opportunity to be heard and to give his version of

events. 1d. The court held that the plaintiff had failed to
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show t hat additional procedural safeguards would have led to a
different result. 1d. at 223.

Before the Suprene Court’s decisions in Goss, Horowtz,

and Mat hews, the Third Crcuit addressed due process for

di sciplinary proceedings in Sill v. Pennsylvania State

University, 462 F.2d 463 (3d Gr. 1972). The students in Sill
chal | enged a speci al panel assenbled by the University’'s Board to
hear charges against a | arge nunber of students charged with
di sruptions on canpus. 1d. at 466. The Third Grcuit held that
the students had no due process right to be heard by a particul ar
tribunal, and that the basic elenents of procedural due process
of notice and the opportunity to be heard “by a fair and
inpartial tribunal” were fulfilled. [d. at 469.

O her Courts of Appeals have al so opined on the process
due a student suspended or expelled froma state school. See,

e.q., Flaimv. Med. Coll. of Onhio, 418 F.3d 629 (6th Cir.

2005) (appl yi ng Goss and Mat hews and concl udi ng that cross-
exam nation and counsel were unnecessary for due process);

Newsone v. Batavia Local Sch. Dist., 842 F.2d 920 (6th Cr. 1988)

(hol ding that the burden of cross-exam nation outweighs its
benefit, that contact between a disciplinary decision nmaker and
the student’s accusers was not inpermssible, but that new

evi dence submtted by the accuser adm nistrators during

del i berations closed to the student violated due process); Gorman
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v. Univ. of R1., 837 F.2d 7 (1st Cr. 1988) (finding claim of

bias did not constitute a procedural due process violation, as
there is a presunption in adm ni strative proceedi ngs favoring the
adm ni strators, and allegations of prejudice nust be based on

nore than specul ation and inferences); Gabrilowitz v. Newran, 582

F.2d 100 (1st Gr. 1978) (holding that barring counsel in a

student’s disciplinary hearing viol ated due process); Wnnick v.

Manni ng, 460 F.2d 545 (2d Cr. 1972) (holding that a hearing did
not deny due process, as the decision was unbi ased, cross-

exam nation woul d serve no useful purpose, and not every
deviation froma University' s procedures is inpermssible); D xon

v. Ala. State Bd. of Educ., 294 F.2d 150 (5th Gr. 1961)

(requiring notice, containing a statenment of the charges and
grounds for expul sion, and opportunity to be heard in nore than
an informal interview for procedural due process in an
expul si on).

It is within this legal framework that the Court
considers the plaintiff’s claimthat he was denied due process in

hi s expul si on.
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2. The Plaintiff's Due Process Chall enge

The plaintiff argues that his expul sion violated
procedural due process in a variety of ways that anmount to a
challenge to the way the Code was applied to him?* The Court
has grouped these clains into seven categories:

a. bias and inpartiality;

b. departures fromthe Code of Conduct;

C. right to remain silent;
d. no right to counsel or to cross-exam nation
e. absence of w tnesses and all eged perjured
t esti nony;
f. consi deration of evidence; and,
g. appeal and process of decision.
15 The plaintiff also nmakes two facial challenges to the Code.

First, he argues that the Code is unconstitutionally vague and
overbroad. The defendants argue that the plaintiff did not raise
this claimin his conplaint so it should not be considered. Even
if properly raised, the claimwould fail. Codes of conduct for
students in educational institutions do not have to satisfy the
sanme standards for clarity as nmust crimnal statutes. Sill, 462
F.2d at 467 (citing Esteban v. Cen. My. State Coll., 415 F. 2d
1077 (8" Cir. 1969) (finding that flexibility and reasonabl e
breadth were permtted in university regulations, which did not
need to be held to the sane standards as crimnal statutes)).

Second, he argues that the Code viol ates due process
because it allows the Code Adm nistrator to choose the type of
heari ng, and the standard of proof is “nore likely than not.”
The Court finds no constitutional infirmty in these aspects of
the Code. Allowing an administrator to tailor the hearing type
to the conplexity and seriousness of the charges nmakes sense in
an educational setting. As for the standard of proof, the
decision to dismss a student nust be careful and deliberate. A
nore |ikely than not standard is not inconsistent with that
principl e.
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The Court describes bel ow the argunents of the parties and any
material facts in dispute with respect to each category. The
Court then expl ains whether and to what extent, the particul ar
category inpacts the Court’s decision to deny summary judgnent.
The Court concludes that taking all of the facts in the

light nost favorable to the plaintiff and considering all the
clains of a due process violation as a whole, the Court cannot
grant summary judgnment to the defendants on the due process

cl ai ms.

a. Bias and I npartiality

Application of the three Mathews factors for idetifying
the requirenents of due process establishes that a fair and
inpartial tribunal and trial is a necessary conponent of
procedural due process. The plaintiff’s interest in avoiding
expulsion is great, as is the benefit of an inpartial panel in
saf eguar di ng agai nst an erroneous deci sion. Nor does the
providing of a fair and inpartial tribunal inpose a great
adm ni strative burden on the school. An inpartial tribunal does
not turn a university disciplinary hearing into an adversari al
trial-type hearing.

The plaintiff clainms that several incidents in the
heari ng process denonstrated the panel’s bias against him panel

menber Kenyatta's friendship with Wl fe, Geenstein’s assertion
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that a police officer would not lie, Adler’s false information
regardi ng hospital records, and the conduct of the hearing
itself.

Wth respect to two of these incidents, there are
material facts in dispute. First, although it is undisputed that
Kenyatta is a Facebook friend wwth Oficer Wlfe, an issue of
material fact remains as to whether Kenyatta and Wl fe al so knew
each other through or belonged to the sane organi zation,
Goodfell az. The extent of Kenyatta and Wl fe' s friendship could
i npact the bias anal ysis.

Second, the plaintiff states, and his father testified,
that Greenstein asked during the hearing, “why would a
Phi | adel phia Police O ficer lie?,” indicating that he would
believe a police officer over a civilian solely because of his
position. Although the hearing record does not show t hat
Greenstein asked this question, the testinony of the plaintiff
and his father has created an issue of material fact as to
whet her this statenment was nmade of f-the-record.

The argunent with respect to panel nenber Adler’s
i naccurate assertions about the plaintiff’s intoxication involves
Adl er’s statenent that the hospital records showed that the
plaintiff tested positive for alcohol. Adler admts that she

m sread the hospital records.
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There is no factual dispute about the conduct of the
hearing; the Court has a witten transcript. A review of that
transcript raises questions about the fairness of the hearing.
Oficer Wlfe was treated with great respect by the panel. He
was allowed to give narratives of the events at issue, wthout
any close questioning by the panel. He was also allowed to give
a speech after he cane back froma break about the results of the
Internal Affairs investigation of his conduct on the night in
question and devel opnents in the plaintiff’s crimnal matter.
When the plaintiff asked that the officer be asked whether he had
conme froma party on the night of the incident, the chair refused
to ask the question, even though it was relevant to whether the
of f duty officer was under the influence of alcohol at the tine
of the incident.

In contrast to the way Oficer Wlfe was treated, the
plaintiff was aggressively cross-exam ned by several nenbers of
the panel. Panel nenber Kenyatta had to be told by Greenstein to
let the plaintiff clarify an answer. Panel nenber Adler cross-
exam ned the plaintiff very closely about what happened in the
energency room where he was taken on the night of the incident.
She al so announced to the panel that the hospital records showed
that the plaintiff had tested positive for alcohol when they did
not. Qunery questioned the plaintiff aggressively about why he

t hought that the four people confronting himwere nenbers of a
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gang. Both the plaintiff and his nother were told to be quiet
and the plaintiff’s nother was told to “shut up.”

The issues with respect to bias and inpartiality are
the nost inportant reasons why sumrary judgnent cannot be granted

on the due process claim

b. Departures fromthe Code of Conduct

The plaintiff argues that the process he received
departed from Tenpl e’s own Code of Conduct and, therefore,
vi ol ated due process. Significant and unfair departures from an
institution’s own procedures can amount to a violation of due

process. See, e.d., Wnnick v. Manning, 460 F.2d 545, 550 (2d

Cr. 1972).

The nost significant departure fromthe Code here is
that the Review Board found a procedural defect and did not
recommend a new hearing. The Review Board found that the fact
that Kenyatta and Wl fe were Facebook friends constituted a
procedural defect. The Code states that if a procedural defect
is found, the Review Board will recommend that a new hearing be
hel d before a new panel. The Review Board instead suggested that
the Code Adm nistrator follow up on the extent of the defect. It
appears fromthe record that the only thing the Code
Adm ni strator did was ask Kenyatta if he was friends with Oficer

Wl fe. Because the plaintiff’s evidence raises a question about

34



the extent of the relationship between Kenyatta and Wl fe, the
Court cannot say that the departure fromthe Code did not
under mi ne due process.

A second potential departure fromthe Code of Conduct
arises out of the requirenent in the Code that the Vice President
of Student Affairs or his or her designee who is review ng the
recommendati ons of the Review Board give presunptive weight to
t hose recommendations. In this case, the Review Board
recommended that the plaintiff not be expelled and found that
there was insufficient evidence of the nost serious offense of
acts or threats of intimdation or violence. Al though Dean Carry
eventually said at his deposition that he gave presunptive wei ght
to the recommendati ons of the Review Board, his testinony puts
this fact in dispute. He initially denied that the Code required
that a presunption be given to the Review Board. Only when
presented with the | anguage of the Code did he acknow edge the
requi renent and said that he considered it nore than the panel
deci sion. These departures from Tenple’'s own Code contribute to

the Court’s denial of summary judgnent.

C. Right to Remain Sil ent

The plaintiff clainms that he was denied his Fifth
Amendnent right to remain silent when the hearing was held while

his crimnal matter was still pending. The plaintiff did not
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request a continuance of the hearing on this ground nor does the
record reflect that the defendants knew about the pending
crimnal proceeding. This category is a neutral factor in the

Court’s denial of sunmary judgnent.

d. No Right to Counsel or to Cross Exam ne
Wt nesses

The plaintiff clainms that he was deni ed due process
when his counsel was not allowed to participate actively in the
heari ng proceedi ng and neither he nor his counsel was allowed to
cross exam ne witnesses. Usually neither of these rights is
consi dered a necessary part of due process in the student
di sciplinary context. See Flaim 418 F.3d at 640-41 (finding
t hat counsel was unnecessary for a hearing that was not
procedural ly conpl ex and that cross exam nation would add no
val ue as the student had admitted his felony conviction);
Newsonme, 842 F.2d at 925 (concluding that the burdens of cross
exam nation outwei ghed the benefits, as adm nistrators are not
wel | - equi pped to oversee the process of cross exam nation);

W nni ck, 460 F.2d at 549 (rejecting cross exam nation because it
is not generally considered essential for due process and woul d
serve no useful purpose in the case at issue); but see,

Gabrilowitz, 582 F.2d at 106 (requiring assistance of counsel due

to potential conprom se of the student’s rights due to a pending

crimnal proceeding arising fromthe sanme events).
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In this case, where the credibility of Oficer Wlfe
was critical and the plaintiff was claimng perjury by Oficer
Wl fe, counsel with the right to cross exam ne the w tnesses
woul d have been helpful. It also may have renoved doubts about
the fairness of the hearing described above. |If an institution
deci des not to allow counsel or cross exam nation to avoid an
adversarial hearing and the additional adm nistrative burden and
cost, it must nmake sure that the hearing it does provide is fair
and inpartial. This obligation takes on nore force when
expul sion is the penalty. See Goss, 419 U S. at 584 (stating
that “[l]onger suspensions or expulsions for the renmai nder of the
school term or permanently, may require nore forma

procedures.”); see also, D xon, 294 F.2d at 158 (enphasi zing the

seriousness of expulsion and its |long term consequences in
setting forth the basic requirements of notice and an opportunity

to be heard).

e. Absence of Wtnesses and Al |l eged Perjured
Test i nony

When the plaintiff |earned that neither the
eyew t nesses who were with Wil fe nor the officers who responded
to the scene were present to testify at the hearing, he requested
a continuance that was denied. The absence of w tnesses raises a

guestion under due process because there are disputed issues of
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material fact as to Tenple's conduct in trying to get the
W t nesses to appear.

Segars stated that he did not receive a notice from
Tenpl e to appear at the hearing, and that if he had, he would
have attended. Robinson testified that he recei ved a phone cal
from Tenple asking if he could attend sonething. Wen he
responded that he was at work, the Tenple caller said that they
did not need him The absence of Segars fromthe hearing becones
even nore inportant because Dean Carry tal ked ex parte with
Segars about the incident before the expulsion. In addition,
Tenpl e knew that the two Tenple police officers could not attend
the hearing and failed to informthe plaintiff.

The plaintiff also argues that he was denied due
process because the panel relied on Oficer Wlfe's perjured
testinony. Even if Oficer Wlfe had commtted perjury, however
there is no evidence suggesting that the defendants knew that he
had.

The plaintiff’s concerns about Oficer Wlfe's
testinony go nore to the argunents (1) that Tenple should have
done nore to get the other witnesses to testify or should have
continued the hearing, and (2) that the hearing was not conducted
ina fair manner so that Oficer Wlfe' s credibility could be

j udged properly.
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f. Consi derati on of Evidence

The plaintiff argues that both the failure to consider
certain evidence and the consideration of other evidence
constitute due process violations. The first involves Dean
Carry’s failure to consider the docunentary evidence in making
the ultinmate decision to reject the recommendati on of the Review
Board and to expel the plaintiff. The inproper consideration of
evi dence involves the fact that the Panel Menbers received a
summary of O ficer Wl fe' s version of events but not the
plaintiff’s version of events before the hearing. Both of these
situations, especially the latter, contribute to the Court’s

conclusion that summary judgnment is not appropriate.

g. Appeal and Process of Deci sion

The plaintiff clainms that he could not participate in
t he appeal process by submtting evidence and testinony, which
deni ed due process. He also argues that the result of the
heari ng was predeterm ned because the matter was presented to the
Full Panel, the only hearing panel that can expel a student. The
Court concludes that neither of these argunents is persuasive.
First, the plaintiff participated in the appeal process beyond
the extent that the Code of Conduct permtted. The Court
declines to inpose nore formal procedure in requiring nore

participation for appeals and deviate fromthe |atitude given to
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schools in establishing their own procedures. Second, a
dismssal is unlikely to be predetermined if it is grounded in
cause, and the Court sees sufficient cause in the events giving
rise to the hearing to find the claimthat the plaintiff’s

di sm ssal was predeterm ned unconvi nci ng.

3. Summary Judgnent as to Particul ar Def endants

Def endants Ann Weaver Hart, M Mshe Parat, Jonathan
Scott, Bonita Silverman, and the Trustees of Tenple University
have noved for sumrmary judgnent on the ground that they had no
i nvol venent in the decision to expel the plaintiff or in the
process used.

The Court will grant sunmary judgnment on the due
process claimto these certain defendants. The plaintiff does
not oppose the notion as to the nenbers of the Revi ew Board,

Jonat han Scott and Bonita Silverman. As to the Board of Trustees
of Tenple University, the plaintiff bases his claimagainst them
on the ground that they are responsible for the contents of the
Code. The Court has already ruled that the facial challenges to
the Code are without nerit so sunmary judgnment will be granted to
the Board of Trustees. The Court will also grant sunmary
judgnent to M Moshe Parat and Anne Weaver Hart because the
plaintiff has failed to present any evidence of their roles in

the proceedings that led to the plaintiff’s expul sion.
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B. Equal Protection

The plaintiff clainms in Count Il that his right to
equal protection was violated when he was subjected to different
standards than simlarly situated African Anerican students. The
plaintiff asserts that mnority students facing charges simlar
to himwere sent to the Conference Board, which |acks expul sion
power, rather than the Full Panel, and those who faced the Ful
Panel received nore | enient sanctions than the plaintiff. The
plaintiff also clainms that three individual African Anerican
students were treated differently than the plaintiff when facing
di sci plinary charges.

The Equal Protection C ause provides that no state w |l
“deny to any person within its jurisdiction the equal protection
of the laws.” U S. Const. amend. XIV, 8 1. To establish a claim
under the Equal Protection Cause, a plaintiff nust allege facts
to denonstrate that he received different treatnment fromthose

simlarly situated. Gty of Ceburne v. Ceburne Living Center,

473 U. S. 432, 439 (1985); Keenan v. City of Phil adel phia, 983

F.2d 459, 465 (3d Cr. 1992).

To support their notion for sunmary judgnent, the
def endants present data reflecting all students subject to
di sci plinary proceedings for charges simlar to those faced by

the plaintiff.'® This summary and its supporting data show that

16 The defendant attaches affidavits with the data supporting
the summary. Data of Disciplinary Proceedi ngs at Tenple, Def.
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Caucasi an and African-Anerican students were equally placed
before the different hearing panels. The affidavits al so show
that nore African-Anericans were expelled than any other group in
the 2006- 2010 peri od.

The defendants al so present evidence show ng that the
i ndi vidual mnority students to whomthe plaintiff refers were
not simlarly situated to the plaintiff. Al though the plaintiff
and one of the African-Anerican students both requested a
conti nuance of their proceedings, the plaintiff cites no other
simlarities. The other student requested and was granted a
conti nuance based on his pending crimnal matter. Pl. Exhibit
XX. Although the plaintiff’s crimnal matter was also still
pendi ng, he requested the continuance based on the
unavailability of witnesses, not his crimnal matter. PlI. Ex. D
13. The two other allegedly conparable African-Anmerican students
did not face charges simlar to the plaintiff. Those students
failed to attend a disciplinary hearing. The proposed sanction
for failing to appear is a $100.00 fine. Pl. Qop., 47. Tenple
has never disciplined a student for failing to appear as a
W tness at a hearing. Geenstein Deposition, Def. Exhibit C
108- 109.

In support of its clains, the plaintiff supplies

nunbers conparing mnority and white students facing simlar

Reply, Exhibits E and F. The defendants provided this data to
the plaintiff during discovery.
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charges and their punishnment; however, the origin of these
nunbers remai ns uncl ear, because the plaintiff does not attach
affidavits confirmng them PlI. Opp., 18-20, 29-30, 77-79. The
plaintiff also presents nunbers of mnority and white students
facing the different hearing panels and the resulting sanctions;
but again, the plaintiff has not attached affidavits in support
of these nunbers or provided information indicating their source.
The defendants supplied the plaintiff with the sanme data on
di sciplinary proceedings at the University that they relied upon;
however, the plaintiff’'s figures conflict with sone of that data.
The Court concludes that the plaintiff failed to carry
his burden to point to facts denonstrating that simlarly
situated African Americans were treated differently than he, and
thus grants sunmary judgnment for the defendants on the Equal

Protection claim

C. Depri vation of Property

The plaintiff clainms in Counts IV and VI that Tenple
wi thheld his transcripts and credits after his expul sion,
depriving himof his property. The plaintiff’s father George
Furey, however, has acknow edged recei pt of several copies of his
transcript. Pl.’s Oop., Exhibit Z. Additionally, the plaintiff
acknow edged in his deposition his success in applying to and

enrolling in another college since his expul sion. Def. Exhibit
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CC. The Court will grant summary judgnent on these clains on the

ground of noot ness.

D. Breach of Contract

The plaintiff clainms in Count V that the University
breached a contract with himby depriving himof credits earned
for courses taken at Tenpl e.

To sustain a claimfor breach of contract, a plaintiff
must prove: 1) the existence of a contract and its terns; 2) a
breach of the duty inposed by the contract; and 3) damages that

resulted. CoreStates Bank, Nat'l Ass’n v. Cutillo, 723 A 2d

1053, 1058 (Pa. Super. C. 1999).

Tenpl e argues that the plaintiff has failed to show the
creation of any contract. The Court agrees. The plaintiff does
not point to any official materials to denonstrate the creation
of a contract between hinself and the University.! The Court
has al ready determ ned that the plaintiff’s claimthat his
transcripts and credits were wthheld is noot; thus, a breach of

contract claimsimlarly grounded woul d al so be noot.

1 Sonme courts have found creation of a contractua

relationship in a university handbook or bulletin, but others
have cautioned agai nst finding such a contract which is
unilaterally created by the university w thout bargaining. See
Sl aughter v. Brigham Young University, 514 F.2d 622 (10th Cr
1975) (cautioning against rigid application of contract theory in
the rel ati onship between students and universities); Fellheiner
v. Mddlebury College, 869 F.Supp. 238 (D. Vt. 1994) (finding no
| egal bar to a breach of contract action where the ternms of a
col | ege handbook ground the contract).
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Accordingly, the Court grants summary judgnent on the plaintiff’s

breach of contract claim

E. Ret al i ati on

The plaintiff clainms in Count VII that his expul sion
was retaliation for a lawsuit filed agai nst Tenple Police
O ficers Binder and Harvey before his expulsion fromthe
Uni versity.

In order to maintain a retaliation claim a plaintiff
must show the exercise of a constitutionally protected activity
and that the activity was a substantial factor in the all eged

retaliatory action. Hill v. Gty of Scranton, 411 F.3d 118, 125

(3d Cr. 2005).

Tenpl e argues that the plaintiff has failed to support
its retaliation claim Even assumng that the filing of the
| awsuit was a constitutionally protected activity, the Court
agrees with the defendants. Oher than a reference to the fact
that the plaintiff’s expulsion cane after the lawsuit was filed
against the Police Oficers, the plaintiff does not support or
even claimthat the individuals who determ ned that the plaintiff
shoul d be expelled were aware of the |awsuit’s existence. The
Court accordingly grants summary judgnent on the plaintiff’s
retaliation claim

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N FUREY ) Cl VIL ACTI ON
V.

TEMPLE UNI VERSI TY, et al. ; NO. 09-2474
ORDER

AND NOW this 2" day of August, 2010, upon
consi deration of Tenple Defendants’ Mtion for Summary Judgnment
(Docket No. 125), the plaintiff’s opposition, the defendants’
reply, the plaintiff’s response to the defendants’ reply, and
after oral argunent held on June 25, 2010, IT IS HEREBY ORDERED
for the reasons stated in a Menorandum of today’s date, that the
notion is granted in its entirety as to defendants Ann Waver
Hart, M Mbshe Parat, Jonathan Scott, Bonita Silverman, and the
Trustees of Tenple University. Wth respect to all other
defendants, |IT IS HEREBY ORDERED that the notion is granted on

all clainms except the due process claim
BY THE COURT:

/sl Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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