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The issue before the Court is whether the Pennsyl vania
Suprene Court would apply the discovery rule to toll the statute
of limtations in a mass-nedi a defamation case. The Court hol ds
that it would not.

Arthur Alan Wl k, a well-known avi ation attorney, has
sued Overl awyered.com for defamation, false light, and
intentional interference with prospective contractual relations
arising out of an article published on that website. The
plaintiff also names as defendants Walter K O son, Theodore H
Frank, David M N erporent, and The Overl awered G oup.

The defendants nove to dism ss the conplaint on the
ground that the case was not brought wthin the statute of
l[imtations and the conplaint fails to state a claim The Court
will grant the defendant’s notion to dism ss on statute of

limtations grounds.



The Conpl ai nt

The plaintiff is perhaps the nost prom nent aviation
attorney in the country. Conpl. Y 13. Overlawered.comis a
public website that attracts nore than 9,000 uni que daily
visitors, including tens of thousands of |awers and ot her
professionals. Conpl. 1Y 22-24, 39.

In 2002, the court in Taylor v. Teledyne Tech., Inc.,

i ssued a discovery order critical of the plaintiff’s conduct, but
the plaintiff was not personally involved in any of the asserted
conduct. Conpl. T 30. The trial judge subsequently vacated the
order and sealed it frompublication. Conpl. § 31. Thereafter,
the parties settled the case. Conpl. Y 32.

On April 8, 2007, M. Frank wote an article (the
“Frank Article”) for Overlawered.com and M. dson and M.
Ni erporent edited it. Conpl. Y 37. The article comented on the
chain of events leading to settlenment in the Tayl or case:

Dd Wlk's client suffer froma reduced

settlenment so that his attorney could avoid

havi ng the order used against himin other

litigation? [I]f, as seens to be the case,

the NND. Ga. failed to [disclose a potenti al

conflict of interest], one really w shes

courts would do nore to protect fiduciaries

of plaintiffs’ attorneys before signing off

on settlenents.
Conpl . ¥ 38.

In April 2009, the plaintiff discovered the Frank
Article. Conpl. ¥ 47. He immediately contacted M. Frank and

demanded that all articles relating to the plaintiff be renoved
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from Overl awered.com Conpl. f 48. The defendants refused to
retract the Frank Article, which remai ned accessible on the
website at the tinme the plaintiff filed his conplaint. Conpl.

1 49.

1. Analysis

The plaintiff commenced this suit on May 12, 2009, by
filing a praecipe for a wit of summons in the Court of Common
Pleas. After renoving the case to federal court, the defendant
moved for dism ssal under Rule 12(b)(6). Under this rule, a
court may dismss an action if the conplaint shows facial

nonconpliance with the statute of limtations. Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1385 n.1 (3d Cr. 1994);

see also Jones v. Bock, 549 U. S. 199, 215 (2007).

Pennsyl vani a’s one-year statute of |limtations for
defamation applies to all three clains.! See 42 Pa. Cons. Stat.

Ann. 8§ 5523(a) (2010); Menichini v. Grant, 995 F.2d 1224, 1228

n.2 (3d Gr. 1993). The statute began to run fromthe tinme of

publication. See Domniak v. Nat’'l Enquirer, 266 A 2d 626, 629-

30 (Pa. 1970). M. Frank published the article on April 8, 2007,

! Because the plaintiff’s claimfor intentional interference
with a potential contractual relationship arises fromhis
defamation claim the one-year statute of limtations applies to
the contract claim even though it would otherw se be subject to
a two-year limtations period. Evans v. Phil adel phia Newspaper,
Inc., 601 A 2d 330, 333-34 (Pa. Super. Ct. 1991) (“[T]he one year
statute of limtation for defamati on cannot be circunmvented by
cl oaki ng such a cause of action in other legal rainment.”).
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wth the result that the limtations wi ndow cl osed on April 8,
2008. The plaintiff’s action, therefore, was time-barred when he
commenced it on May 12, 2009, unless sone tolling principle had
tolled the statute.

The di scovery rule represents a potential tolling
principle. It accounts for a plaintiff’'s “inability .
despite the exercise of reasonable diligence, to know that he is

injured and by what cause.” Fine v. Checcio, 870 A 2d 850, 858

(Pa. 2005). The plaintiff clains that the discovery rule should
apply to toll the statute of limtations here,? but the
def endants argue that the rule does not apply to nmass-nedi a
def amati on

The plaintiff relies on two Pennsyl vani a Suprene Court
cases to support his position. The plaintiff reads these cases

too broadly, however. He first cites Fine v. Checcio, in which

t he Pennsyl vania Suprene Court stated that “the discovery rule
applies to toll the statute of [imtations in any case where a
party neither knows nor reasonably should have known of his
injury and its cause at the tinme his right to institute suit

arises.” 870 A 2d at 859. Although the plaintiff takes from

2 The plaintiff also asserts that fraudul ent conceal nent
tolled the statute. |If a defendant causes a plaintiff to relax
his vigilance or deviate froma typical standard of inquiry, the
doctrine of fraudul ent conceal nent tolls the statute of
limtations. Fine, 870 A 2d at 860. The doctrine does not apply
here. The plaintiff alleged no facts that would denonstrate that
t he defendant actively or passively msled the plaintiff or hid
fromhimthe exi stence of the Frank Article.
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this that the discovery rule should apply to “any case,” the
court went on to clarify that the purpose of the rule is to
address “an injury that is not imediately ascertainable.” 1d.
at 860.

The plaintiff also cites Wlson v. El-Daief, in which

t he Pennsyl vani a Suprenme Court held that the discovery rule is a
tool of statutory interpretation that determ nes when a cause of
action accrues. 964 A 2d 354, 363 (Pa. 2009). Because the
statute of limtations begins to run “fromthe tine the cause of
action accrued,” the plaintiff infers fromWIson that the

di scovery rule nust be applied in all cases to determ ne when
accrual occurs and the statute begins to run. 42 Pa. Cons. Stat.
Ann. 8 5502(a) (2010). The decision, however, described a nore
l[imted application: “to toll the running of the statute of
[imtations for latent injuries, or injuries of unknown

etiol ogy . .” Wlson, 964 A 2d at 356.

El sewhere, the Pennsylvania Suprenme Court has stated

that the discovery rule should be enployed only for “worthy

cases”; it “cannot be applied so loosely as to nullify the
purpose for which a statute of limtations exists.”® Dalrynple

3 I ndeed, the discovery rule is a narrow exception to an
otherwi se strict limtations standard. For exanple, Pennsylvani a
does not toll the statute of limtations for a plaintiff who
fails to discover a cause of action due to incarceration or
insanity. 42 Pa. Cons. Stat. Ann. 8 5533(a) (2010). Likew se,

i gnorance, m stake or m sunderstanding will not toll the statute,
even though a plaintiff may not discover an injury until it is
too late. See Pocono Int’'l Raceway, Inc., v. Pocono Produce,
Inc., 468 A 2d 468, 471 (Pa. 1983).
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v. Brown, 701 A 2d 164, 167 (Pa. 1997). Taken in their totality,
Eine and Wl son agree that not all cases are worthy of the
di scovery rule. Wirthy cases are those pertaining to hard-to-
di scern injuries.

Consequently, the discovery rule would appear to be
i napplicable in this case. |If the rule is intended for hard-to-
discern injuries, it would be at odds with a cause of action
based upon a defamatory statenent di ssem nated through a nmass
medium |ike a website, and received by tens of thousands of
readers.

Mor eover, applying the discovery rule here would
underm ne the purpose of the statute of limtations. If a
plaintiff may bring a person into court after a limtations
period has expired sinply by invoking the discovery rule, and if
a court is bound fromdismssing the claimno matter how public
or ancient the injury may be, then the discovery rule will have
nullified the stability and security that the statute of

l[imtations ains to protect. See Schunucker v. Naugle, 231 A 2d

121, 123 (Pa. 1967).
Three other judges fromthis Court have concl uded that

the di scovery rule does not apply to mass-nedi a def amati on.

Bradford v. Am Media Operations, Inc., 882 F. Supp. 1508, 1519
(E.D. Pa. 1995) (holding that the discovery rule could not apply

to defamation in the widely distributed Star newspaper); Barrett




v. Cataconbs Press, 64 F. Supp. 2d 440, 446 (E. D. Pa. 1999)

(“[T] he discovery rule should not be applied where . . . a
defendant’ s al |l eged defamati on was not done in a nmanner neant to

conceal the subject matter of the defamation.”); Drozdowski V.

Cal I ahan, No. 07-cv-01233-JF, 2008 W. 375110, at *1 (E.D. Pa.
Feb. 12, 2008) (declining to apply the discovery rule to

def amati on published in a book); see also Smith v. I M5 Wrl dw de,

Inc., 437 F. Supp. 2d 297, 306 (E.D. Pa. 2006) (distinguishing
defamation in a private conversation).
Many ot her courts have al so declined to apply the

di scovery rule to mass-nedi a defamation. See, e.qg., Schweihs v.

Burdick, 96 F.3d 917, 920-21 (7th Gr. 1996) (adopting a “mass-
medi a exception” to the discovery rule, explaining that the rule
only applies to defamation “in situations where the defamatory
material is published in a manner likely to be concealed fromthe
plaintiff, such as credit reports or confidential nenoranda”);

Rinsley v. Brandt, 446 F. Supp. 850, 852-53 (D. Kan. 1977) ("W

woul d not apply the discovery rule where the defamation is nade a
matter of public know edge through such agenci es as newspapers or

tel evi sion broadcasts.”); Shively v. Bozanich, 80 P.3d 676, 688-

89 (Ca. 2003) (“[A]lpplication of the discovery rule to statenents
contained in books and newspapers woul d underm ne the single-
publication rule and reinstate the indefinite tolling of the

statute of limtations . . . .”); Millin v. Washington Free

Weekly, Inc., 785 A 2d 296, 299 (D.C 2001) (“[E]very other court
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squarely faced with this issue [rejected] application of the
di scovery rule in mass nedia defamation clains. W follow these
precedents and do |ikew se here.” (citations omitted)); Flynn v.

Assoc’ d Press, 519 N E. 2d 1304, 1307 (Ma. 1988) (“The di scovery

rule does not apply to a public libel printed in a newspaper
wi dely available to the public, including the plaintiff.”); dark

V. Al Research Mg. Co. of Ariz. Inc., 673 P.2d 984, 986-87 (Az.

1983) (“We believe the rule of discovery should be applied in
those situations in which the defamation is published in a manner
in which it is peculiarly likely to be concealed fromthe

plaintiff . . . .”); TomOesker’'s Exciting Wrld of Fashi on,

Inc. v. Dun & Bradstreet, Inc., 334 N E 2d 160, 164 (Il. 1975)

(di stinguishing defamation in a credit report fromdefamation in
magazi nes, books, newspapers, and radi o and tel evision prograns).
The Court is not aware of any case in which the
di scovery rul e has been applied to postpone the accrual of a
cause of action based upon the publication of a defamatory
statenent contained in a book or newspaper or other nmass nedi um
| reach the sanme conclusion as ny colleagues in the Eastern
District of Pennsylvania and other jurisdictions: as a matter of
| aw, the discovery rule does not apply to toll the statute of
[imtations for mass-nedi a defamati on.

An appropriate Order will be issued separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARTHUR ALAN WOLK, ESQUI RE : CIVIL ACTI ON
V. :
WALTER K. OLSON, et al. : NO. 09- 4001
ORDER

AND NOW this 2" day of August, 2010, upon
consi deration of the Defendants’ Mtion to Dismss Pursuant to
Rul e 12(b)(6) (Docket No. 5), the plaintiff’s opposition, the
defendants’ reply thereto, the Supplenental Brief in Support of
Def endants’ Motion to Dismiss Pursuant to Rule 12(b)(6), the
Plaintiff’s Sur-Reply in Opposition to the Mdtion to Dism ss
Pursuant to Rule 12(b)(6) of Defendants, and after oral argunents
held on June 24, 2010, IT IS HEREBY ORDERED that, for the reasons
stated in a Menorandum of today’s date, the defendants’ Mdtion to
Di smi ss i s GRANTED.

| T 1S FURTHER ORDERED t hat the defendants’ Mdtion for a
Protective Order to Stay Discovery Pursuant to Rule 26(c) (Docket
No. 7) is DEN ED as noot.

This case is cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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