IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
Crimnal Action
No. 03-cr-00388

)
)
)
)
VS. )
)
LERONE ELLI OTT, )

)

)

Def endant - Peti ti oner

NOW this 12th day of July, 2010, upon consideration of
the Petition for Wit of Error Coram Nobis filed by defendant-
petitioner Lerone Elliott on October 31, 2007 (Docunent 46),
toget her with defendant’s Menorandum of Law in Support of Wit of
Error Coram Nobis and in Response to Governnent’s Mdtion to
Di sm ss, which nenorandum was filed February 27, 2008 (Docunent
49); upon consideration of the Governnment’s Mtion to Dismss
Petition for Wit of Error Coram Nobis, which notion was filed
February 15, 2008 (Docunent 48); and for the reasons expressed in
t he acconpanyi ng Opi ni on,

IT 1S ORDERED that the Governnent’'s Mdtion to Dism ss

Petition for Wit of Error Coram Nobis is granted.

| T 1S FURTHER ORDERED t hat defendant’s Petition for

Wit of Error Coram Nobis is denied.



I T 1S FURTHER ORDERED that a certificate of

appeal ability is deni ed.

IT 1S FURTHER ORDERED that the derk of Court shal

continue to mark this case closed for statistical purposes.
BY THE COURT:
/s/ Janmes Knoll Gardner

Janmes Knol | Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
Crimnal Action
No. 03-cr-00388

)
)
)
)
VS. )
)
LERONE ELLI OTT, )
)

Def endant - Peti ti oner )

* * *

APPEARANCES:
ANNE WHATLEY CHAI N, ESQUI RE
Assi stant United States Attorney
On behalf of the United States of Anmerica

STEVEN A. MORLEY, ESQUI RE
On behal f of Defendant-Petitioner

* * *

OP1 NI ON

JAMVES KNCLL GARDNER,
United States District Judge

The matter before the court is the Petition for
Wit of Error Coram Nobis filed by defendant-petitioner Lerone Elliott on

Cct ober 31, 2007 (Docunent 46). Also before the court is the



Governnment’s Motion to Dismss Petition of Error Coram Nobis,
whi ch notion was filed February 15, 2008 (Docunent 48).1

On February 27, 2008 defendant filed his Menorandum
of Law in Support of Wit of Error Coram Nobis and in Response to
Governnment’s Motion to Dismss (Docunent 49). For the follow ng
reasons, | grant the governnent’s notion to dism ss and deny
defendant’ s petition.

PROCEDURAL HI STORY

Based upon defendant’s petition; the governnment’s
notion to dismss; the briefs of the parties; Indictnment; record
papers; docket entries; Quilty Plea Agreenent; notes of testinony
of the evidence suppression hearing, guilty plea, and sentence;
the trial court Judgnent in a Crimnal Case dated March 18, 2004,
and the Third Circuit Judgnment and non-precedential Opinion dated
Sept enber 22, 2005, the pertinent procedural history of this
matter is as foll ows.

Def endant -petitioner Lerone Elliott is a native and
citizen of Jamaica who alleges that he entered the United States
as a |l awful permanent resident on April 20, 1988 when he was ten

years ol d.

! Al though the title of the government’s docunent is “CGoernnent’s

Motion to Dismiss Petition of Error Coram Nobis”, it is actually both a notion
to dismss and a menorandumin support of the notion.
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On Septenber 27, 1996 defendant was found guilty of

possession with intent to distribute a quantity of cocaine by the Superior

Court of Hunterdon County, New Jersey. Subsequently, he was
sentenced to a five-year prison term

As a result of that conviction for a drug-rel ated

of fense which al so constituted an aggravated felony, the former United

At that ti

States Immgration and Naturalization Service (“INS") initiated
renmoval proceedi ngs against himat the conclusion of his prison
sentence. On April 25, 2000 an imm gration judge sitting at the
Federal Detention Center in Cakdal e, Louisiana ordered defendant
removed fromthe United States.

Def endant was deported to Jamai ca on August 30, 2000.

me he was informed that it was illegal to return to the United
States without the express perm ssion of the Attorney General.
Nevert hel ess, on May 14, 2003, defendant was found in the United
States, having re-entered w thout perm ssion fromthe Attorney
Ceneral of the United States or his successor, the Secretary of
t he Departnent of Honeland Security, in violation of 8 U S.C. §
1326.

Def endant’ s presence cane to the attention of the

authorities after he was stopped by a | ocal Pennsylvania police officer on

suspi cion of careless, and possibly intoxicated, driving. On



June 12, 2003, defendant was indicted in the United States
District Court for the Eastern District of Pennsylvania for that

illegal re-entry.

Def endant noved to suppress the identification evidence

obt ai ned by the officer at the scene, contending that the stop was racially

before ne

notivated. | denied the notion, finding that the officer had

conducted a lawful investigative stop pursuant to Terry v. Ohio,

392 U.S. 1, 88 S.C. 1868, 20 L.Ed.2d 889 (1968), because he had
reasonabl e suspi ci on that defendant had viol ated Pennsyl vani a
statutes concerning Careless driving, 75 Pa.C.S. A 8 3714, and
Driving under the influence of al cohol or other controlled
substances, 75 Pa.C.S. A 8§ 3802. | also found that the officer
was unaware of defendant’s race before stopping him

Thereafter, on August 20, 2003, defendant pled guilty

to a single count of illegal reentry after renoval, in violation
of 8 US.C 8 1326. Defendant’s @Quilty Plea Agreenent included a
wai ver of his appellate rights.

On Decenber 22, 2003 whil e defendant was awaiting sentencing on

his illegal re-entry charge, his New Jersey conviction for
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possession with intent to deliver was vacated and the state-court
i ndi ct ment di sm ssed.
On March 12, 2004, at defendant’s sentence hearing, he

argued that he was entitled to a downward departure under United States
Sent enci ng CGui delines section 5K2.0 based on his cultural
assimlation. The governnent argued that his cultural
assimlation was not so exceptional as to warrant a departure.
Def endant al so argued that he was entitled to a

downwar d departure because his New Jersey drug conviction was vacated on
racial profiling grounds after his illegal re-entry. The
government responded that no departure was warranted on that
ground because there was no individualized determ nation by the
New Jersey courts that defendant had been subjected to racial
profiling.
Because defendant’s underlying conviction had been

vacated, | granted defendant’s notion for downward departure fromthe
sentence gui deline range. The applicabl e guideline range was 37
to 46 nonths. | sentenced defendant to 17 nonths incarceration,
a substantial downward departure fromhis guideline range; a
t hree-year term of supervised rel ease; and a $100 speci al
assessnent.

On March 18, 2004, | entered formal Judgnment in a
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Crimnal Case, filed March 19, 2004, and entered on the docket on March 22,
2004. On March 18, 2004 defendant filed a Notice of Appeal from
his conviction and sentence.

On July 30, 2004, defendant filed a notion to reopen the renoval
proceedi ngs, alleging that the vacation of the underlying
crimnal conviction upon which renoval was predicated warranted
vacating the renoval order. The notion was deni ed on Septenber
23, 2004 by Imm gration Judge John A Duck. Judge Duck found the
nmotion jurisdictionally barred because the renoval Order had

al ready been execut ed.

Def endant conpl eted his federal sentence and, at its

concl usion, was taken into the custody of the Departnent of Honel and
Security — Immgration and Custons Enforcenent (“ICE’) for
pur poses of renoval. Subsequently, defendant was renoved from
the United States by I CE through the prior renmoval O der which
had been issued previously by the immgration court in Oakdal e,
Loui siana on April 25, 2000. He currently resides in Janaica.

On Septenber 22, 2005 the United States Court of Appeals for the
Third Crcuit entered its Judgnent and Opinion affirm ng ny
Judgnent entered March 22, 2004.

The Third Grcuit concluded that the evidence denonstrates that

t he Pennsyl vania police officer had a reasonabl e basis for
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stoppi ng defendant’s car in light of the officer’s testinony that
the driver of the autonobile had viol ated Pennsyl vani a’s carel ess
driving statute. The Third Grcuit also agreed with ny
conclusion that there is no evidence to support the suggestion
that the stop was racially notivated.

Def endant’ s appel | ate counsel, Robert Epstein, Esquire,
filed a brief with the Third Crcuit pursuant to Anders V.
California, 386 U S. 738, 87 S.Ct. 1396, 18 L. Ed.2d 493 (1967).
In his Anders brief, defense counsel states that there are no
non-frivol ous issues to be raised on appeal and that there is no
basis to chall enge the appeal waiver. The Third Crcuit Court of
Appeal s agreed. Under the circunstances, it gave effect to
defendant’ s waiver of his appellate rights and granted forner
def ense counsel’s notion to w thdraw because he fulfilled his
obl i gati ons under Anders.

On Cctober 31, 2007 defendant filed his within Petition
for Wit of Error Coram Nobis pursuant to the AIl Wits Act,
28 U.S.C. 8§ 1651(a) by and through new counsel, Steven A Morl ey,
Esquire. On February 15, 2008 the governnment filed its within
notion to dism ss defendant’s petition. On February 27, 2008
defendant filed his Menorandum of Law in Support of Wit of Error

Coram Nobis and in Response to Governnment’s Motion to Dism ss.
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CONTENTI ONS OF THE PARTI ES

Def endant’s Cont enti ons

Def endant’ s main contention in support of his request
to vacate his conviction is that he is suffering a m scarriage of
justice as a result of his federal conviction and deportation
Order. He contends that his renoval O der was based on a
constitutionally defective conviction (his underlying New Jersey
conviction), and is therefore invalid. He avers that an invalid
removal cannot support a conviction for illegal re-entry after
renoval .

In the alternative, defendant argues that his trial
counsel, Assistant Federal Defender Benjam n B. Cooper, was
ineffective for failing to seek dism ssal of the federal
I ndictnment after the 1997 New Jersey conviction was vacat ed.
More specifically, defendant contends that a wit of error coram
nobis is the proper relief under the All Wits Act, 28 U S. C
§ 1651(a).

He avers that his federal conviction should be vacated

because he has no other remedy because the inmgration | aws



preclude himfrom chal |l engi ng his executed renoval Order, and he
can no longer file a habeas corpus notion under 28 U. S.C. § 2255,
nor can he file an appeal to the Third Crcuit.

He contends that his conviction has adverse
consequences, specifically renmoval, which permanently separate
himfromhis famly, friends, and life in the United States.

Def endant further contends that his deportation is the
result of a fundanental error, arguing that the sole basis for
the renmoval Order was his New Jersey conviction which has since
been vacat ed because of constitutional error, therefore rendering
his renoval invalid. He argues that enforcing an invalid renoval
is a fundanmental deprivation of substantive |iberty because he
shoul d have never been renoved in the first place.

He al so contends that any waiver in his plea agreenent
of his right to bring a collateral attack should not be enforced
because the consequences of the waiver are so grave.
Specifically, he avers that enforcenent of the waiver has
resulted in his being wongfully stripped of his right to live in
the United States.

In the alternative, he argues that as a result
of the ineffective assistance of trial counsel, he did not

enter such a wai ver knowi ngly because he did not fully understand
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the term“collateral” appeal. He further asserts that he did not

understand that a waiver of all collateral attacks would bar him

frombringing any “formof litigation that m ght correct a
fundanmental error.”

Therefore, defendant argues that vacating his federal
guilty plea and conviction is necessary to prevent a mscarriage
of justice.

Governnent’'s Contentions

The governnment contends that defendant’s Petition
shoul d be di sm ssed because in his plea agreenent, defendant
wai ved his right to appeal and collaterally attack his conviction
and sentence. The governnent argues that because it did not
appeal ny sentence, defendant’s plea agreenent limts defendant’s
appeals to (1) denial of his suppression notion; (2) a sentence
exceeding the statutory maxi rum and (3) an erroneous upward
departure fromthe applicable sentencing guideline range. The
government contends that because none of those factors are
present, no mscarriage of justice has occurred and no relief
shoul d be grant ed.

Specifically, the government contends that because
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def endant know ngly and voluntarily waived his appeal rights, he
cannot appeal even neritorious clainms. Moreover, the governnent

argues that defendant’s “fundanental error” argunment is frivol ous

because defendant’s conviction for illegal re-entry was not based
on his New Jersey drug conviction, as defendant contends.

Rat her, the governnent contends that the New Jersey
conviction was presented only as sentencing evidence. It is not
an elenment of the offense of “illegal re-entry after renmoval”.?
Furthernore, the governnent avers that defendant’s deportation
fromhis famly and friends is not a collateral consequence of
his federal conviction. Instead, it is a consequence of his
underlying April 25, 2000 renoval Order, which defendant admts
was properly executed, and therefore he is still subject to it.

The governnment argues that the defense does not present
an allegation of an absence of jurisdiction, an illegal sentence,
or any other mscarriage of justice. Rather, it is a routine
claimfor collateral relief that is foreclosed by the plea
agr eenent .

Finally, the government contends that defendant’s claim

2 The governnent al so argues that the New Jersey conviction was not

vacat ed because of constitutional violations, as defendant clains, but was
di sm ssed by the prosecution before any judicial opinion was issued.
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of ineffective assistance of counsel is not a proper basis to
invalidate the appell ate wai ver because defendant is not alleging
that his trial counsel was ineffective in negotiating the plea
agr eenent .

Because | agree with the governnment that defendant
wai ved his rights to all collateral appeals, including this
Petition for Wit of Error Coram Nobis, | dismss the petition
wi t hout addressing the nerits of defendant’s cl aimns.

DI SCUSSI ON

The Wit of Error Coram Nobis is an extraordi nary
remedy which is used when a conviction has resulted in a conplete

m scarriage of justice. United States v. Stoneman, 870 F.2d 102,

105-06 (3d Cir. 1989)(citing United States v. Cariola, 323 F.2d

180, 184 (3d Cir. 1963); Davis v. United States, 417 U S. 333,

346-47, 94 S.Ct. 2298, 2305 41 L.Ed.2d 109, 119 (1974)). The
wit is only available after a defendant's sentence is served if
he is suffering fromcontinui ng consequences because of an

“invalid conviction.” United States v. Mirgan, 346 U. S. 502,

512-13, 74 S.Ct. 247, 253, 98 L.Ed. 248, 257 (1954).
The wit is appropriate to correct errors where no
ot her remedy was available at the tinme of trial and defendant has *sound

reasons” for not seeking earlier relief. [|d. at 512,
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74 S.C. at 253, 98 L.Ed. at 257. The wit is also an appropriate form of
redress when the error is of a fundanental character. Cariola,

323 F. 2d at 184.

A Petition for Wit of Error Coram Nobis is a

col l ateral appeal of a conviction. See United States v. Gross, 614 F. 2d

365, 368 (3d Cir. 1980). A plea agreenent which waives the right
to all collateral appeals is enforceable so long as it was

entered into knowingly and voluntarily. United States v.

Khatt ak, 273 F.3d 557, 562 (3d Cr. 2001).
It is the role of the sentencing judge to nake certain
t hat defendant fully understands the rights he is giving up in his plea
agreenent. |d. at 563. Federal Rule of Crimnal Procedure
11(b) (1) (N) provides:
Bef ore accepting a plea of guilty...the court nust
address the defendant personally in open court and
informthe defendant of, and determ ne that the
def endant understands the follow ng: the terns of
any provision in a plea agreenent waiving the
right to appeal or to collaterally attack the
sent ence.
Before invalidating a waiver, the court will consider

the follow ng factors:

[T]he clarity of the error, its gravity, its
character (e.g., whether it corners a fact issue,
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a sentencing guideline, or a statutory maxi num,
the inpact of the error on the defendant, the

i npact of correcting the error on the governnent,
and the extent to which the defendant acqui esced
in the result.

Khattak, 273 F.3d at 563 (citing United States v. Teeter, 273 F. 3d 14,

25-26 (1st Cir. 2001)).

Were a defendant has waived all of his rights to a
collateral appeal in a witten guilty plea agreenent, he mnust
prove one of four scenarios for his waiver to be invalid: (1) his
sentence exceeded the statutory maxi num (2) the sentencing judge
erroneously departed upwards fromthe sentence guidelines;

(3) suppression issues were decided erroneously; or (4) sone other

extraordinary injustice has occurred. United States v. Lockett,

406 F.3d 207, 210 (3d G r. 2005).

In this case, defendant signed a witten Quilty Pl ea
Agreenment on August 20, 2003. | accepted defendant’s guilty plea
and approved the Guilty Plea Agreenent at a change of plea
heari ng that same date.

In his witten GQuilty Plea Agreenment, defendant waives
all of his rights to file a collateral appeal. Specifically,
paragraph 9 of the agreenent states that

t he defendant voluntarily and expressly waives al
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rights to appeal or collaterally attack the

def endant’ s conviction, sentence, or any other
matter relating to this prosecution, whether such
right to appeal or collateral attack arises under
18 U.S.C. § 3742, 28 U.S.C. § 1291, 28 U.S.C

§ 2255, or any other provision of law. The
parties agree that in entering this agreenent, the
def endant reserves the right to appeal the Court’s
ruling on the defendant’s pre-trial notion to
suppr ess. ?

In addition, in the witten Guilty Pl ea Agreenent,
def endant gi ves up sone, but not all, of his rights to file a
direct appeal. |If the governnent appeals fromthe sentence, then
the defendant may file a full direct appeal from his sentence.?
However, if the governnent does not appeal, defendant’s right to
file a direct appeal is partially Iimted by the terns of his
pl ea agreenent.?®
Specifically, paragraph 9b. of the Guilty Pl ea
Agr eenment provi des:
b. | f the governnent does not appeal, then
not wi t hst andi ng t he wai ver provision set
forth in this paragraph, the defendant may
file a direct appeal but may raise only

clains that:

1. the district court erred in denying

3 Par agraph 9b. of the Quilty Plea Agreenment clarifies that the
ri ght which defendant reserved was the right to file a direct appeal fromny
ruling denying the defendant’s suppression notion, not a collateral appeal.

4 Quilty Plea Agreenent, paragraph 9a.

5 Quilty Plea Agreenent, paragraph 9b.
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the defendant’s pretrial notion to
suppr ess;

2. t he defendant’ s sentence exceeds
the statutory maxi mum or

3. t he sentencing judge erroneously
departed upward fromthe otherw se
appl i cabl e sentenci ng gui deline
range.

| f the defendant does appeal pursuant to

t hi s paragraph, no issue may be presented by
t he def endant on appeal other than those
described in this paragraph.

The pl ea agreenent further indicates that defendant is
satisfied with the legal representation provided by his | awer;
that he and his | awer have fully discussed the plea agreenent;
and that defendant is agreeing to plead guilty because he admts
that he is guilty.®

Mor eover, at the August 20, 2003 change of plea
heari ng, defendant testified that Attorney Cooper had expl ai ned
the charges, his trial rights, and the rights he was giving up by
pl eading guilty.” Defendant further testified that he had read

the Guilty Plea Agreenent, understood its contents, and signed it

6

; Quilty Plea Agreenent, paragraph 10.

Not es of Testinony of the sentence hearing conducted on August 20,
2003 before ne in Allentown, Pennsylvania, styled “Hearing before the

Honor abl e James Knoll Gardner[,] United States District Judge” (“NT.
8/20/03"), at pages 7-8.
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voluntarily.®

Def endant al so testified that

attorney’ s assistance:

THE COURT:

THE

THE

THE

THE

THE

THE

THE

THE

THE

©

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

COURT:

DEFENDANT:

N. T. 8/20/03 at page 8.
N. T. 8/20/03 at pages 7-9.
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he was satisfied with his

Did your | awer answer all of
your questions to your
sati sfaction?

Yes.

Did you have enough tine with
Attorney Cooper to discuss
your case and your plea

agr eenent ?

Plenty of tine.

Are you satisfied with the
services of M. Cooper as your
attorney?

Yes.

Are you satisfied that M.
Cooper has given you effective
assi stance as your lawer in
this case?

Yes.

So far, has your |awyer done
everything for you that you
had wanted himto do?

Yes. ®



Assi stant United States Attorney Anne Whatl ey Chain
t horoughly summari zed all the ternms of defendant’s witten Guilty
Pl ea Agreenent. Follow ng this summary, defendant testified
that Attorney Chain correctly and conpletely summari zed the terns
of the plea agreenent, and that he heard, understood, and agreed
with all of the terms of the agreenent.?!!

Mor eover, during the change of plea hearing,
expl ai ned to defendant the consequences of his plea agreenent.
Thi s explanation included the possibility of deportation as a
result of his plea,' his relinquishnment of the right to file a
coll ateral appeal, and his partial relinquishnment of the right to
file a direct appeal.®® Defendant testified that he understood
all of these consequences.

Thus, it is clear fromthe record, as defendant
averred under oath, that he understood and agreed to all of the

provisions of his GQuilty Plea Agreenment, including his

10 N.T. 8/20/03 at pages 9-12.

1 N.T. 8/20/03 at page 13.

12 N.T. 8/20/03 at page 15.

13 N.T. 8/20/03 at pages 23-24.

14 N.T. 8/20/03 at pages 15, 23-25.
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satisfaction wth his counsel’s representation.

Regar di ng defendant’'s contention that he did not
fully understand the consequences of his guilty plea, the record
reflects that | explained, and he understood, all of the
appl i cabl e statutory maxi num puni shnents. ! The record al so
reflects, as noted above, that | advised defendant, and he
understood, that he could be deported as the result of his guilty
plea in this case,® and that he could | ose valuable civil rights
as the result of his guilty plea to a felony offense.?’

The record of the guilty plea hearing also reflects
that | explained to the defendant, and he understood, all of the
constitutional and appeal rights that he would give up by
pl eading guilty.®

In addition, at the change of plea hearing,

gover nment counsel sunmmarized the facts which the governnent

15 N.T. 8/20/03 at pages 18-23. | advised defendant that his maxi mum
possi bl e sentence woul d be 20 years inprisonnent, four years of supervised
rel ease, a $250,000.00 fine, and a $100. 00 speci al assessment.

16 N. T. 8/20/03 at page 15.

1 N. T. 8/20/03 at pages 14-15. | specifically advi sed defendant
that if he were adjudged guilty of a felony, he could lose his right to vote,
hold public office, serve on a jury, possess a firearm or hold a professiona
l'i cense.

18 N.T. 8/20/03 at pages 23-34.
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could prove if the case were to go to trial.! Defendant

testified that he heard and understood the facts as Attorney

Chain summari zed them and he admtted that those facts were correct.?
Based upon the representations nade by defendant during the
guilty plea colloquy, I found that he was fully alert, conpetent
and capabl e of entering an inforned plea. Mreover, | found that
his plea was a knowi ng and voluntary plea supported by an
i ndependent basis in fact containing each of the essenti al
el emrents of the offense to which defendant pled guilty, that is,
one count of illegal re-entry.?* | incorporate those findings
her e.

Because defendant admtted all of the facts proffered by the
governnent, and because | found that defendant’s guilty plea was
knowi ng, voluntary and supported by a factual basis, defendant's
appel l ate wai ver is enforceable. Khattak, 273 F.3d at 562.

Mor eover, defendant agreed at the guilty plea hearing that he

19 N. T. 8/20/03 at pages 35-39.
0 N.T. 8/20/03 at page 41.
2 N.T. 8/20/03 at page 46.
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under st ood and knew deportation was a possible result of his
guilty plea to his federal conviction.? Accordingly, defendant
cannot bring a collateral appeal unless he can establish an
“extraordi nary circunstance” under Lockett. 406 F. 3d at
210. %
Def endant contends that his deportation anmobunts to an
extraordinary injustice because his trial counsel was ineffective for
failing to seek dism ssal of the federal charge once he knew t hat
defendant’ s 1997 New Jersey drug conviction was vacated. |
di sagr ee.
Al t hough the United States Court of Appeals for the
Third Crcuit has recogni zed that ineffective assistance of counsel may
support a claimof extraordinary injustice, this claimis very
limted and will succeed only where the attorney’s perfornmance
was deficient and defendant has been prejudiced by the deficient

| egal service. United States v. Shedrick, 493 F. 3d 292,

2 N. T. 8/20/03 at page 15. See also Notes of Testinony of the
sentence hearing conducted on March 12, 2004 before me in Allentown,
Pennsyl vani a, styled "Hearing before the Honorabl e James Knoll Gardner[,]
United States District Judge" ("N T. 3/12/04"), at pages 31-35.

= Def endant does not argue that any of the first three Lockett

scenarios apply here. That is, he does not contend that his sentence exceeded
the statutory nmaxi num that | erroneously departed upward fromthe sentence
gui del i nes, or that suppression issues were deci ded erroneously. Rather, he
relies on the fourth factor which permts invalidation of an appeal waiver
where an extraordi nary injustice has occurred. Lockett, 406 F.3d at 210.
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299 (3d Gr. 2007).

The Third Circuit has ruled, however, that when an adequate pl ea
hearing is conducted and the proper plea colloquy was given, as
it was here, then the waiver will be enforceable despite a claim
of ineffective assistance of counsel. 1d.; see also United

States v. Jones, 336 F.3d 245 (3d Cr. 2003); United States v.

Must afa, 238 F.3d 485 (3d Gr. 2001).
To date the Third Crcuit has identified only limted

ci rcunstances as presenting a mscarriage of justice permtting a
collateral challenge to proceed despite an appellate waiver. The
Court held that it will consider a claimthat the defendant did
not understand the plea agreenent itself because of ineffective
assi stance of counsel. Shedrick, 493 F.3d at 298.
Her e def endant contends that his counsel was

i neffective for failing to seek dism ssal of his federal charge of illega
re-entry once he knew that defendant’s 1997 New Jersey drug
conviction was vacated. He did not claimthat his counsel failed
to adequately explain the appellate wai ver provision of his
Quilty Plea Agreenent, or that defendant did not understand the
wai ver provi sion.
O her circuits have addressed this issue in the context

of other collateral appeals. The Seventh Circuit has held that “waivers
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are enforceable as a general rule; the right to nmount a
col |l ateral attack pursuant to 8 2255 survives only with respect
to those discrete clainms which relate directly to the negotiation

of the waiver.” Jones v. United States, 167 F.3d 1142, 1145

(7th Cr. 1998). Accord United States v. Wite, 307 F.3d 336,

343-344 (5th Gr. 2002); Davila v. United States, 258 F.3d 448,

451 (6th Gr. 2001); United States v. Cockerham 237 F.3d 1179,

1182 (10th Cir. 2001); DeRoo v. United States, 223 F.3d 919, 924

(8th Cr. 2000); United States v. Dyelevic, 161 F.3d 104, 107

(2d Cr. 1998).
Thus, a petitioner may raise a claimthat his attorney

was i neffective in negotiating the plea agreenent. But all other clains of
i neffectiveness, such as those presented by the defendant in this

case, may not be presented. For instance in Mason v. United

States, 211 F.3d 1065 (7th G r. 2000), the Court held that a
defendant’s ineffective assistance claimnerely challenging his
attorney’ s performance at sentencing was subject to the waiver.
As the Fifth Crcuit expl ained el sewhere,

the opposite result would render waivers of appeal

meani ngless. [If all ineffective assistance of counsel
clainms were i Mmmune from wai ver, any conpl ai nt about the
process could be brought in a collateral attack by nerely
chal l enging the attorney’s failure to achieve the desired
result. A knowing and intelligent waiver should not be so
easi |y evaded.
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VWhite, 307 F.3d at 344.

As di scussed above, | found defendant’s plea agreenent

to be knowi ng and voluntary after an extensive plea colloquy. The Third
Crcuit, in denying defendant’s direct appeal in this matter,
al so concluded that defendant’s appeal waiver was enforceabl e.

United States v. Elliott, 150 Fed. Appx. 143

(3d Cir. 2005).

Moreover, | note that at sentencing, defendant sought a downward
departure fromthe Sentencing Cuidelines based on the fact that
hi s underlying conviction had been vacated. | granted that
notion, sentencing himto 17 nonths rather than a sentence in the
gui deline range of 37 to 46 nonths.? Therefore, to the extent
defendant is arguing his deportation is an extraordinary
injustice, the court has already considered that issue at
sent enci ng.

Based on defendant’s adm ssion of the facts, his
decision to enter a guilty plea and his testinony that he agreed
to and understood all the consequences of his plea, | conclude

t hat defendant entered his plea agreenment know ngly and

2 N.T. 3/12/04 at page 29.
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voluntarily after an extensive plea colloquy. Therefore, |

conclude no m scarriage of justice or extraordinary injustice has
occurr ed.

Accordi ngly, because |I concl ude, based on a review of
the record of this case, that none of the grounds set forth in
defendant’s petition justify any relief under the wit, | deny
the petition without an evidentiary hearing. See

United States v. Wllianms, 615 F.2d 585, 591-92 (3d Cr. 1980).

Certificate of Appealability

The Third Crcuit has determned that, “[n]either the
statute making the wit of error coramnobis available in federal
courts in crimnal matters, see 28 U.S.C. 8§ 1651(a), nor any
Federal Rule of Appellate Procedure requires a certificate of
appeal ability before an appeal nay be taken, nor does such a

requi renent appear in the case law.” United States v. Baptiste,

223 F.3d 188, 189 n. 1 (3d Gr. 2000). Therefore, it appears
unnecessary to determ ne whether a certificate of appealability
shoul d issue.

| note, however, that reasonable jurists would not
debate the conclusion that defendant’s Petition for Wit of Error

Coram Nobis fails to state a valid claimof the denial of a

- XXVii -



constitutional right or this Court’s procedural rulings with
respect to petitioner’s clains. See 28 U S.C. 8§ 2253(c)(2);

Slack v. MDaniel, 529 U.S. 473, 484, 120 S.C. 1595, 1604,

146 L. Ed.2d 542, 555 (2000). Accordingly, to the extent such a
determ nation is necessary, a certificate of appealability is
deni ed.

CONCLUSI ON

For all the foregoing reasons, | deny the defendant’s
Petition for Wit of Error Coram Nobis. Moreover, a certificate

of appealability is denied.
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