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OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on four notions for
j udgnment on the pleadings: (1) Plaintiffs’ Mtion for Judgnment on
the Pleadings; (2) Plaintiffs’ Mtion for Judgnment on the
Pl eadi ngs Directed Agai nst Intervener [sic] Defendant Richard J.

Szarko; (3) defendant East Henpfield Township’s Mtion for



Judgnent on Pl eadi ngs; and (4) Defendant Richard J. Szarko’s
Motion for Judgnent on the Pleadings. Upon consideration of the

pl eadi ngs and the briefs of the parties and am cus curiae, and

for the reasons articulated in this Opinion, | grant defendant’s
and intervenor’s notions for judgnent on the pl eadings, dismss
plaintiffs’ notions for judgnent on the pleadings as noot, enter
judgment in favor of defendant and intervenor and agai nst
plaintiffs, and dismss this action with prejudice.

Def endant argues that: (1) this court |acks subject
matter jurisdiction to entertain this action; (2) the

Rooker - Fel dnan? doctrine divests this court of jurisdiction; and

(3) this court should abstain fromexercising its jurisdiction

pursuant to the doctrine of Younger v. Harris.® Brief in Support

of Defendant, East Henpfield Township's, Mtion for Judgnent on
the Pleadings (“Defendant’s Brief”).

I ntervenor argues that: (1) the actions of the township
and the zoning hearing board are not preenpted by the Federal
Avi ation Act of 1958, 49 U S.C. 88 40101-50105; (2) the

Rooker - Fel dman doctrine divests this court of jurisdiction;

(3) this court should abstain fromexercising its jurisdiction

1 Rooker v. Fidelity Trust Conpany, 263 U S. 413, 44 S.Ct. 149,
68 L.Ed. 362 (1923).

2 District of Colunbia Court of Appeals v. Feldman, 460 U. S. 462,
103 S. Ct. 1303, 75 L.Ed.2d 206 (1983).

3
(1971).

Younger v. Harris, 401 U S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669




pursuant to the doctrine of Younger v. Harris; and (4) claim

preclusion (res judicata) bars the relitigation of plaintiffs’

clainms. Defendant Szarko’s Brief in Support of H's Mtion for
Judgnent on the Pleadings (“Intervenor’s Brief”).
For the reasons that follow, | find defendants’ subject

matter jurisdiction and Rooker-Fel dnman doctrine argunents to be

m splaced. | also determne that it would be inappropriate for

me to abstain pursuant to the doctrine of Younger v. Harris.

However, because | find that claimpreclusion bars this action,
grant defendant’s and intervenor’s notions for judgnment on the
pl eadings. | dismss plaintiffs’ notions for judgnment on the
pl eadi ngs as noot.

STANDARD OF REVI EW

Judgnent on the pleadings will be granted only if “the
novant clearly establishes there are no material issues of fact,

and he is entitled to judgnent as a matter of law”™ Sikirica v.

Nat i onwi de | nsurance Conpany, 416 F.3d 214, 220 (3d G r. 2005)

(citing Society H Il Gvic Association v. Harris, 632 F.2d 1045,

1054 (3d Cir. 1980)). The court “nust view the facts presented
in the pleadings and the inferences to be drawn therefromin the

light nost favorable to the nonnoving party.”* 1d.

4 The parties are in agreenent that this is the appropriate standard

of reviewto be applied to notions for judgnent on the pl eadi ngs under Feder al
Rul e of Civil Procedure 12(c). (See Plaintiffs’ Menmorandum of Law in Support
of Their Mtion for Judgment on the Pleadings (“Plaintiffs’ Brief”) at 10;

(EFootnote 4 conti nued):




The court considers a notion for judgnent on the
pl eadi ngs pursuant to Federal Rule of G vil Procedure 12(c) under
the same standard as a notion to dismss pursuant to Federal Rule

of Gvil Procedure 12(b)(6). E.qg., Doe v. MVey,

381 F. Supp. 2d 443, 448 (E.D.Pa. 2005) (Pollak, J.); Katzennoyer

v. Gty of Reading, 158 F. Supp.2d 491, 496 (E.D. Pa. 2001)

(Padova, J.).

In deciding a notion for judgnent on the pleadings, the
court considers the pleadings and exhibits attached thereto,?®
undi sputedly authentic docunents attached to the notion for
judgnent on the pleadings if plaintiffs’ clains are based on the
docunents,® and matters of public record.’

PROCEDURAL HI STORY

In July 2008, plaintiffs Brian E. Shank and Rebecca M
Shank flew helicopters above their property |ocated at

2778 Spooky Nook Road in East Henpfield Township, Lancaster

(Continuation of footnote 4):

Bri ef of Defendant, East Henpfield Township, in Response to Plaintiffs’ Mtion
for Judgment on the Pl eadings (“Defendant’s Response”) at 2; Intervenor’s
Brief at 4. (Defendant incorporated Intervenor’'s Brief. See Defendant’s
Response at 2.))

5 See Federal Rule of Civil Procedure 10(c).

6 CtiSteel USA, Inc. v. General Electric Conpany, 78 Fed. Appx. 832,
835 (3d Cir. 2003); Pension Benefit Guaranty Corporation v. Wite Consolidated
| ndustries, Inc., 998 F.2d 1192, 1196 (3d Cir. 1993).

! Chenmi SpA v. d axoSmithKline, 356 F.Supp.2d 495, 496-497 (E.D. Pa.
2005) (Bartle, J.); see Oshiver v. Levin, Fishbein, Sedran & Bernan,
38 F.3d 1380, 1385 n.2 (3d Cir. 1994).
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County, Pennsylvania.® On July 31, 2008, defendant East
Henpfi el d Township issued plaintiffs a zoning Enforcenent Notice
alleging that plaintiffs’ helicopter operations violated the
Townshi p Zoni ng Ordi nance. ®

On August 29, 2008, plaintiffs appeal ed the Enforcenent
Notice to the East Henpfield Townshi p Zoning Hearing Board.!® On
March 16, 2009, the zoning hearing board denied plaintiffs’
appeal .** On April 13, 2009, plaintiffs appeal ed the decision of
the zoning hearing board to the Court of Comnmon Pl eas of
Lancaster County, Pennsylvani a. *?

Plaintiffs comrenced this federal declaratory judgnent
action by filing a two-count Conplaint on May 19, 2009.
Plaintiffs seek a judgnment declaring that: (a) the United States
has excl usive sovereignty over its airspace, including the

ai rspace over plaintiffs’ property, pursuant to 49 U S C

8 Conpl ai nt at paragraphs 6 and 9; Defendant’s Answer to Plaintiffs’

Conpl ai nt (“Defendant’s Answer”) at paragraphs 6 and 9; Defendant’s Answer to
Plaintiffs’ Conplaint (“Intervenor’s Answer”) at paragraphs 6 and 9.

9 East Henpfield Township Enforcenent Notice dated July 31, 2008
(“Enforcement Notice”), Exhibit A to Conplaint; Conplaint at paragraphs 10-11;
Def endant’ s Answer at paragraphs 10-11; Intervenor’s Answer at paragraphs 10-
11.

10 In re Appeal of Brian E. Shank and Rebecca M Shank From
Enf orcenent Notice (“ZHB Decision”), No. 2175 (Zoning Heari ng Board of East
Henpfield Township March 16, 2009) at 2, Exhibit A to Defendant’s Answer;
Conpl ai nt at paragraph 36; Defendant’s Answer at paragraph 36; Intervenor’s
Answer at paragraph 36.

1 ZHB Deci si on; Conpl ai nt at paragraph 36; Defendant’s Answer at
par agraph 36; Intervenor’s Answer at paragraph 36.

12 Conpl ai nt at paragraph 37; Defendant’s Answer at paragraph 37;
Intervenor’s Answer at paragraph 37.



8 40103; (b) the Enforcenent Notice is preenpted by 49 U S. C.

8 40103 and the regul ations pronul gated thereunder; and (c) the
township is without |egal authority to regulate, through zoning
or otherw se, the airspace over plaintiffs’ property pursuant to
53 P.S. § 10601. Conplaint at paragraphs 43 and 49. Plaintiffs
al so seek an order enjoining the towmship fromregulating the
navi gabl e airspace in which, or height that, helicopters may fly
or hover over plaintiffs’ property. 1d.

On August 11, 2009, the Court of Common Pl eas stayed
plaintiffs appeal until this court resolves the issue of federal
preenption in this case.®

On Septenber 9, 2009, | granted intervenor Richard J.
Szarko, MD. |leave to intervene in this action

On Septenber 11, 2009, plaintiffs filed Plaintiffs’
Motion for Judgnent on the Pleadings and defendant filed its
Motion for Judgnent on Pleadings. On Septenber 25, 2009,
intervenor filed Defendant Richard J. Szarko's Motion for
Judgnent on the Pl eadings, and on October 12, 2009, plaintiffs
filed Plaintiffs’ Mtion for Judgnment on the Pleadings Drected

Agai nst Intervener [sic] Defendant Richard J. Szarko.

13 In re Appeal of East Henpfield Townshi p Zoning Hearing Board's
March 16, 2009 Decision Denying Brian E. and Rebecca M Shank’'s Appeal of East

Henpfield Township Zoning Officer’s July 31, 2008 Enforcenent Notice (In re
Appeal ), No. 09-5094 (Court of Common Pl eas of Lancaster County August 11,
2009), Exhibit 6 to Plaintiffs’ Mtion for Judgment on the Pl eadings.
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On Cctober 23, 2009, | granted Helicopter Association

International leave to file a brief as anm cus curiae, which brief

was filed October 26, 2009.
On Novenber 3, 2009, | ordered each party to file a

suppl enental brief addressing whether this court should abstain

fromexercising jurisdiction under the doctrine of Younger V.

Harris and whether claimpreclusion (res judicata) bars

plaintiffs fromraising their clains against defendants.
Def endant and intervenor defendant filed their suppl enental
briefs on Decenber 7, 2009. Plaintiffs filed their suppl enental
brief on Decenber 12, 2009.

DI SCUSSI ON

Subj ect Matter Jurisdiction

Def endant East Henpfield Township first contends that
this court should dismss this action for |ack of subject matter
jurisdiction. Defendant argues that “[t]he controversy is solely
a local zoning matter. As such, this Court does not have
jurisdiction over the controversy.” Defendant’s Brief at 2.

Plaintiffs contend that “this federal action presents a
cl assic federal question over which this Court has original
jurisdiction.... The issue before this Court in this declaratory
j udgment action is whether the Township is preenpted by federal

law....” (Plaintiffs’ Menorandum of Law in Opposition to



Def endant Township’s Mtion for Judgnent on the Pl eadi ngs
(“Plaintiffs’ Response”) at 3-4.)

In this action, plaintiffs seek an order declaring that
the Enforcenent Notice is preenpted by the Federal Aviation Act
of 1958, 49 U. S.C. 88 40101-50105. (Conplaint at paragraphs 43
and 49.) “A plaintiff who seeks injunctive relief fromstate
regul ation, on the ground that such regulation is pre-enpted by a
federal statute...presents a federal question [over] which the
federal courts have jurisdiction under 28 U S.C. 8§ 1331 to

resolve.” Shaw v. Delta Air Lines, Inc., 463 U S. 85, 96 n. 14,

103 S. Ct. 2890, 2899, 77 L.Ed.2d 490, 500 (1983); accord Verizon

Maryl and Inc. v. Public Service Comm ssion of Maryl and,

535 U. S. 635, 642, 122 S.Ct. 1753, 152 L.Ed.2d 871 (2002);

Nat i onal Par ks Conservati on Association v. Lower Providence

Townshi p, 608 F. Supp.2d 637, 642 (E. D.Pa. 2009) (Brody, J.).

| conclude that | have subject matter jurisdiction to
entertain plaintiffs’ action.* | will therefore proceed to
consi der the other argunents raised by defendant’s and

intervenor’s notions for judgnent on the pl eadings.

14 Al t hough no party has challenged it, | note that venue is proper

pursuant to 28 U S.C. 8§ 1391(b) because the events giving rise to plaintiffs’
clains allegedly occurred in East Henpfield Townshi p, Lancaster County,
Pennsyl vania, which is located within this judicial district.
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Rooker - Fel dman Doctri ne

Def endants next contend that the Rooker - Fel dnan'®

doctrine divests this court of jurisdiction because plaintiffs
seek to have this court overturn the zoning hearing board s
decision. (Defendant’s Brief at 4-5; Intervenor’s Brief at
9-11.)

It is well-established that “Rooker-Feldman does not

apply to a suit seeking review of state agency action.” Exxon

Mbobil Corporation v. Saudi Basic |Industries Corporation,

544 U. S. 280, 287, 125 S.Ct. 1517, 1523, 161 L.Ed.2d 454, 463

(2005) (citing Verizon Maryland Inc., 535 U. S. at 644 n.3). “The

doctrine has no application to judicial review of executive
action, including determ nations made by a state adm nistrative

agency.” Verizon Maryland Inc., 535 U S. at 644 n.3; see

Nat i onal Railroad Passenger Corporation v. Pennsylvania Public

Utility Conmission, 342 F.3d 242, 257 (3d Gr. 2003).

Plaintiffs’ appeal of the zoning hearing board's
deci sion has been stayed by the Court of Conmon Pl eas of

Lancaster County.! Thus, there is no state court judgnent here,

15 Rooker v. Fidelity Trust Conpany, 263 U.S. 413, 44 S.Ct. 149
68 L.Ed. 362 (1923).

16 District of Colunbia Court of Appeals v. Feldman, 460 U.S. 462,
103 S. . 1303, 75 L.Ed.2d 206 (1983).

e See In re Appeal; Plaintiffs’ Response at 7; Second Brief in

Support of Defendant, East Henpfield Township's, Mdtion for Judgnent on the
Pl eadi ngs (“Defendant’s Suppl emental Brief”) at 3.
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only the decision of a state adm nistrative agency, and the

Rooker - Fel dman doctri ne does not apply.

Younger Abstention

Def endants next contend that this court should abstain
fromexercising its jurisdiction pursuant to the doctrine of

Younger v. Harris.?'®

Younger abstention is appropriate only where:
“(1) there are ongoing state proceedings that are judicial in
nature; (2) the state proceedings inplicate inportant state
interests; and (3) the state proceedings afford an adequate

opportunity to raise the federal clains.” Addiction Specialists,

Inc. v. Township of Hanpton, 411 F.3d 399, 408 (3d GCr. 2005);

AGwnedd Properties, Inc. v. Lower Gwnedd Townshi p,

970 F.2d 1195, 1200 (3d Cir. 1992).

“Even if this test is net, however, abstention is not
appropriate if the plaintiff establishes that ‘extraordinary
ci rcunst ances exist...such that deference to the state proceeding
Wl present a significant and i medi ate potential for
irreparable harmto the federal interests asserted.’” Zahl v.
Har per, 282 F.3d 204, 209 (3d Cr. 2002) (quoting Schall v.
Joyce, 885 F.2d 101, 106 (3d Cir. 1989)).

The Court of Appeal s exercises plenary review over the

| egal determ nation of whether the requirenents for abstention

18 Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669
(1971).
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have been net, and then reviews the decision to abstain for abuse

of discretion. Addiction Specialists, Inc., 411 F. 3d at 408;

Zahl, 282 F.3d at 208. Although I find that all three prongs of
t he Younger abstention test are satisfied here, | decline to
abstain in light of the extraordinary circunstances presented by
plaintiffs’ Federal Aviation Act preenption clains.
Ongoi ng State Proceedings That Are Judicial In Nature

Plaintiffs suggest that because the state court action
has been stayed, there are not ongoi ng proceedings that are
judicial in nature. Plaintiffs argue that “there are no comty
concerns in that the State Court has deferred for decision by
this Court the federal preenption issues.” Plaintiffs’
Suppl enental Brief at 3 n. 2.

It is clear, however, that state proceedings are
“ongoi ng” for Younger abstention purposes even when the state
proceedi ngs have been stayed, so long as the state proceedi ngs
were pending at the tine the federal action was conmenced.

Addi ction Specialists, Inc., 411 F.3d at 408-409; Nati onal Parks

Conservation Association, 608 F. Supp.2d at 648.

It is “backwards to reject abstention because the state
proceedi ngs have been stayed to allow the federal case to proceed
[ because t]his is exactly the interference that Younger

abstention is designed to prevent.” Addiction Specialists, Inc.,

411 F. 3d at 409 (quoting San Reno Hotel v. City & County of San

- 11 -



Franci sco, 145 F. 3d 1095, 1104 (9th Cr. 1998)). Thus, “it is
irrelevant, for the purposes of deciding if a state action is

pendi ng, that the state action was stayed in order for the

federal action to proceed.” National Parks Conservation

Associ ation, 608 F. Supp.2d at 648 (enphasis in original).

Accordingly, | find that there is an ongoing state
proceedi ng for Younger abstention purposes.
State Proceedings Inplicate Inportant State Interests
The second prong of the Younger abstention test focuses
on the state interests inplicated by the state proceedi ngs, as

opposed to the federal action. Lazaridis v. Whner,

591 F. 3d 666, 671 (3d Cr. 2010); Ownedd Properties, Inc.,

970 F.2d at 1200; Gimmyv. Borough of Norristown,

226 F. Supp. 2d 606, 631 n.13 (E. D. Pa. 2002) (Van Antwerpen, J.).
The state proceedi ngs here concern whet her the
hel i copter operations above plaintiffs’ property violate the East

Henmpfi el d Townshi p Zoning Ordi nance. See ZHB Decision at 7.
Thus, the state proceedings revol ve around zoning and | and use
i ssues, areas of traditional significance to states. See

Addi ction Specialists, Inc., 411 F.3d at 409 (citing Heritage

Farnms, Inc. v. Sol ebury Township, 671 F.2d 743, 747 (3d G

1982)); Gwnedd Properties, Inc., 970 F.2d at 1202; Nati onal

Par ks Conservation Association, 608 F. Supp.2d at 650.




However, the United States Court of Appeals for the
Third Crcuit has repeatedly cautioned that “[i]t is incunbent
upon district courts, faced wwth a claimarising out of |and use
guestions, to examne the facts carefully to determ ne what the
essence of the claimis” and that “the nere presence of |and use
i ssues should not trigger a nechanical decision to abstain.”

Addi ction Specialists, Inc., 411 F.3d at 409; Gwnedd Properties,

Inc., 970 F.2d at 1203 (quoting Heritage Farnms, Inc., 671 F.2d

at 748).

In Gwnedd Properties, plaintiff clainmed that

defendants conspired to deprive plaintiff of its rights to due
process and freedom from unreasonabl e searches. Gmnedd

Properties, Inc., 970 F.2d at 1196, 1198. Plaintiff alleged that

def endants “applied [l and use] ordinances maliciously in order to
deprive [plaintiff] of its federal constitutional and statutory
rights.” 1d. at 1202. The district court abstained, but the
Third Grcuit found that the second Younger prong was not net
because “a federal claimchallenging the discrimnatory actions
of township officials in nmaking | and use deci sions - as opposed
to a claimchallenging the validity of the state’s |and use
policies and laws - did not inplicate inportant state interests

for Younger abstention purposes.” Addiction Specialists, Inc.,

411 F. 3d at 409 (citing Gwnedd Properties, Inc., 970 F. 2d

at 1202-1203).



No such conspiracy or malicious deprivation of rights
is alleged here. Plaintiffs nerely seek “an order declaring that
the Township’s Enforcenent Notice is preenpted” by federal |aw.
Conpl ai nt at paragraphs 43 and 49. Zoning and | and use concerns
formthe essence of plaintiffs’ clainms. The state proceedi ngs
inplicate an inportant state interest, zoning and |and use
policy, and the second prong is satisfied.

Adequat e Opportunity To Raise Federal C ains

The third Younger abstention prong asks whether there
is an adequate opportunity to raise the federal clains in the
state proceedings. “[T]he burden on this point rests on the
federal plaintiff[s] to show that state procedural |aw barred

presentation of [their] clains.” Pennzoil Co. v. Texaco Inc.,

481 U. S, 1, 14, 107 S. . 1519, 1528, 95 L.Ed.2d 1, 18 (1987);
Ant hony v. Council, 316 F.3d 412, 422 (3d Cr. 2003).

This court should not assune that the zoning hearing
board and the Court of Common Pl eas would prevent plaintiffs from
raising their constitutional clains because such an assunption
“woul d reflect negatively on the state’s willingness to enforce
federal constitutional principles. Avoiding just such an
intimation...lies at the heart of the Younger doctrine.” Coruzzi

v. State of New Jersey, 705 F.2d 688, 691-692 (3d CGr. 1983);

accord Kendall v. Russell, 572 F.3d 126, 144 (3d Cr. 2009)

(Fisher, J., dissenting).



The third prong is satisfied here because both the
zoni ng hearing board and the Court of Conmon Pl eas can hear
plaintiffs’ constitutional clains. Zoning hearing boards are
enpowered to entertain “[s]ubstantive challenges to the validity
of any | and use ordinance.” 53 P.S. 8§ 10909.1(a)(1); see

Addi ction Specialists, Inc., 411 F.3d at 411; National Parks

Conservation Association, 608 F. Supp.2d at 652. Courts of conmmon

pl eas “have [the] power to declare any ordinance...invalid” in

| and use appeals. 53 P.S. 8 11006-A(a); see Addiction

Specialists, Inc., 411 F.3d at 411; National Parks Conservation

Associ ation, 608 F. Supp.2d at 652.1°

| ndeed, plaintiffs raised their preenption argunents
before both the zoning hearing board and the Court of Comon
Pleas. (See ZHB Decision at 5, 7, and 11; April 10, 2009 Notice

of Appeal (“Notice of Appeal”) at paragraph 12, In re Appeal,

Exhibit A to defendant’s Mdtion for Judgnent on Pl eadi ngs;
Plaintiff’s Answer to Defendant Township’s Mdtion for Judgnment on
Pl eadi ngs at paragraph 8; Plaintiffs’ Answer to Intervener

Def endant Richard J. Szarko’s Modtion for Judgnent on Pl eadi ngs at

19 Even if the East Henpfield Townshi p Zoni ng Hearing Board coul d not
hear plaintiffs’ constitutional clains, the third Younger prong would still be

sati sfied because the Court of Common Pl eas can hear these claims. The third
prong “is satisfied in the context of a state administrative proceedi ng when
the federal claimnt can assert his constitutional claims during state-court
judicial review of the adm nistrative determination.” Zahl, 282 F.3d at 210
(quoting ONeill v. City of Philadelphia, 32 F.3d 785, 792 (3d Cir. 1994));
see Ford Motor Conpany v. |nsurance Conmi ssioner of Pennsyl vania,

874 F.2d 926, 932 (3d Cir. 1989) (citing Ohio Gvil Rights Conmi ssion v.
Dayton Christian Schools, Inc., 477 U S. 619, 629, 106 S.Ct. 2718, 2724,

91 L.Ed.2d 512, 523 (1986)).
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paragraph 3; Plaintiffs Supplenental Brief at 17.) Accordingly,
the third Younger prong is satisfied here.
Extraordi nary G rcunstances

Al though the three prerequisites for Younger abstention
have been satisfied, as noted above, “abstention is not
appropriate if the plaintiff establishes that ‘extraordinary
ci rcunst ances exist...such that deference to the state proceeding
will present a significant and i nmedi ate potential for
irreparable harmto the federal interests asserted.’” Zahl,
282 F.3d at 209 (quoting Schall, 885 F.2d at 106). Abstention is
“often i nappropriate” in cases involving preenption chall enges.

Zahl , 282 F.3d at 210; accord H Tech Trans, LLC v. State of New

Jersey, Departnent of Environnental Protection, 382 F.3d 295, 307

(3d Gir. 2004).

Where, as here, federal preenption is asserted, | nust
“bal ance the state interest served by abstention against the
federal interest asserted to have usurped the state law.” Zahl,

282 F.3d at 210; National Parks Conservati on Associ ation,

608 F. Supp. 2d at 650; accord H Tech Trans, LLC 382 F.3d at 307;

Ford Motor Conpany, 874 F.2d at 934.

“The notion of comty, so central to the abstention
doctrine, is not strained when a federal court cuts off state

proceedi ngs that encroach upon the federal domain.” H_ Tech



Trans, LLC, 382 F.3d at 307; Zahl, 282 F.3d at 210 (citing Ford

Mot or Conpany, 874 F.2d at 934).

VWere preenption is alleged, determ ning whether
abstention is proper does not depend “upon whether the preenption

claimwill ultimately prevail.” H_ Tech Trans, LLC 382 F.3d

at 307-308; Zahl, 282 F.3d at 210; Ford Mdtor Company, 874 F.2d

at 935 n.12. *“Accordingly...the decision that abstention is
inproper in light of a claimof preenption that has been
asserted, need not result in the finding that the state statute

has in fact been preenpted.” H_Tech Trans, LLC 382 F.3d

at 308; Ford Mdtor Conpany, 874 F.2d at 935 n.12. “[A]bstention

is predicated solely upon the significance of the federal

interest invoked.” H_Tech Trans, LLC, 382 F.3d at 307; Zahl,

282 F. 3d at 210.

Plaintiffs and am cus curiae, Helicopter Association

| nternational, advance the strong federal interest in aviation in
support of preenption. This court has previously noted that the
“strong” federal interest in aviation supports the argunent for

federal preenption. Country Aviation, Inc. v. Tinicum Township,

1992 U. S.Dist. LEXIS 19803, *11 (E. D.Pa. Decenber 22, 1992)
(Shapiro, J.), aff’d, 9 F.3d 1539 (3d G r. 1993) (unpublished
tabl e deci sion).

Plaintiffs cite the United States Court of Appeals for

the Third Crcuit’s opinion in Abdullah v. American Airlines,




Inc., which noted that “Congress found the creation of a single,
uni form system of regulation vital to increasing air safety.”

Abdul lah v. Anmerican Airlines, Inc., 181 F.3d 363, 368 (3d Cr

1999). The Abdullah court determ ned that the Federal Aviation
Act “and rel evant federal regul ations establish conplete and

t horough safety standards for interstate and international air
transportation and that these standards are not subject to
suppl enentati on by, or variation anong, jurisdictions.” 1d.

at 365.

In its am cus brief, Helicopter Association
International argues that “[t]he United States enjoys the safest
air transportation systemin the world, as a direct result of the
fact that safety regulation of the system has for decades been
vested exclusively in the Federal Aviation Admnistration,” and
that “the free, safe novenent of conmmerce” depends upon federa

regul ation of aviation. (Brief of Am cus Curiae Helicopter

Association International in Support of Plaintiff’s Mtion for
Judgnent on the Pl eadings and in Opposition to Defendant’s Mtion
for Judgnent on the Pleadings at 3, 9-10.) It is clear that
plaintiffs have invoked a very significant federal interest which

wei ghs agai nst Younger abstention.



The Third Circuit’s opinion in lzzo v. Borough of River

Edge, 843 F.2d 765 (3d Cir. 1988), is instructive.? In |zzo,

the local zoning board denied plaintiff, an amateur radio
operator, a zoning variance to extend the height of his radio
transm ssion tower. 1d. at 766. Plaintiff sued in federal
court, alleging that the Federal Comrunications Comm ssion (FCC
preenpted | ocal regulation of the height of radio antennas. |[d.
The Third Crcuit ruled that the district court should not have
abstained. The court recognized the strong state interest in
| and use policy, but explained that the FCC order “infuse[d] into
t he proceedi ngs a federal concern, a factor which distinguishes
the case froma routine |and use dispute having no such
dinension.” |1d. at 768.
The 1zzo court further expl ai ned that

the federal court’s decision [would not] have a

potentially far-reaching effect in the area of

| and use regulation. |In contrast, the federal

intrusion is very limted and unlikely to nullify

any substantial portion of the regulatory

program... In this case an express, narrow, and

quite specific federal provision threatens, at
nost, only a mnimal disruption of a broad state

policy.

20 | zzo concerned abstention pursuant to the doctrine of Burford v.
Sun G| Conpany, 319 U. S 315, 63 S.Ct. 1098, 87 L.Ed. 1424 (1943) and did not
consi der Younger abstention. However, the Third Crcuit has incorporated
principles fromits cases involving abstention pursuant to Burford and
Rai | road Conmi ssion of Texas v. Pullman Conpany, 312 U S. 496, 61 S.Ct. 643,
85 L.Ed. 971 (1941) into its Younger abstention decisions. See Addiction
Specialists, Inc., 411 F.3d at 410 n.8; H Tech Trans, LLC 382 F.3d at 307;
OGwnedd Properties, Inc., 970 F.2d at 1202; Beard v. Borough of Duncansville,
652 F. Supp.2d 611, 622 n.5 (WD.Pa. 2009); cf. den-Gery Corporation v. Lower
Hei del berg Townshi p, 608 F. Supp. 1002, 1007-1008 (E.D.Pa. 1985) (Huyett, J.).
Accordingly, |I believe that it is appropriate to consider 1zzo here.
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Id. at 769; accord Gwnedd Properties, Inc., 970 F.2d at 1203

n. 9.

The instant case bears striking simlarities. As in
lzzo, plaintiffs here are alleging that federal |aw preenpts the
zoni ng hearing board' s decision. Like lzzo, this claimof
federal preenption “infuses into the proceedings a federal
concern, a factor which distinguishes the case froma routine
| and use di spute having no such dinension.” 1zzo, 843 F. 2d
at 768. Moreover, in both cases “the federal intrusion is very
limted and...threatens, at nost, only a mninmal disruption of a
broad state policy.” 843 F.2d at 7609.

Al though the three prerequisites for Younger abstention
have been satisfied here, abstention is neverthel ess
i nappropriate. Plaintiffs’ federal preenption clains constitute
“extraordi nary circunstances” which distinguish this case from
the typical |and use dispute.

After balancing the state interest served by abstention
agai nst the federal interest asserted, | conclude that there is a
strong federal interest in aviation which has been advanced, and
that the federal intrusion threatens only a mniml disruption of
a broad state policy. Accordingly, and consistent with ny

obligation to exercise ny jurisdiction, | decline to abstain.



Cl ai m Precl usi on (Res Judi cat a)

Finally, defendants contend that claimpreclusion (res
judicata) bars plaintiffs’ action.?® Preclusion relieves parties
of the cost and vexation of nmultiple lawsuits, conserves judici al
resources, and encourages reliance on judicial action by

preventing inconsistent decisions. E.g., Allen v. MCurry,

449 U.S. 90, 94, 101 S .. 411, 66 L.Ed.2d 308, (1980);

Magoni -Detw |l er v. Pennsylvania, 502 F. Supp.2d 468, 474 (E.D. Pa.

2007) (Robreno, J.).

The policy underlying the doctrine is that “a | osing
litigant deserves no rematch after a defeat fairly suffered, in
adversarial proceedings, on an issue identical in substance to

t he one he subsequently seeks to raise.” Astoria Federal Savings

and Loan Association v. Solimno, 501 U S. 104, 107,

111 S. . 2166, 2169, 115 L.Ed.2d 96, 104 (1991); Tice v.

Bristol -Mers Squibb Conpany, 325 Fed. Appx. 114, 118 (3d Cr

21 Plaintiffs argue that defendant East Henpfield Township “never

pled res judicata as an affirmative defense...and does not assert it as a
basis for judgnment on the pleadings in its favor.” (Plaintiffs’ Supplemental
Brief at 14.) Plaintiffs correctly note that intervenor pled res judicata as
an affirmati ve defense and argued claimpreclusion in his briefs. (See
Intervenor’s Answer at paragraph 52; Intervenor’s Brief at 11; Suppl enment al
Brief of Defendant Richard J. Szarko, MD. (“Intervenor’s Supplemental Brief”)
at 5.)

However, as noted above, defendant incorporated |Intervenor’s
Brief. (Defendant’s Response at 2.) |In any event, | note that this court nay
apply claimpreclusion sua sponte. See State of Arizona v. State of
California, 530 U S 392, 412, 120 S.Ct. 2304, 2318, 147 L.Ed.2d 374, 394
(2000); Plaut v. Spendthrift Farm Inc., 514 U S. 211, 231, 115 S. Ct. 1447,
1459, 131 L.Ed.2d 328, 350 (1995); United States v. 5 Unl abel ed Boxes,
572 F.3d 169, 175 (3d Cr. 2009).
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2009); Swineford v. Snyder County, 15 F.3d 1258, 1266 (3d Cr

1994) .

The Suprenme Court of the United States has “Ilong
favored application of the common-|aw doctrines of collateral
estoppel (as to issues) and res judicata (as to clains) to those
determ nations of adm nistrative bodies that have attai ned
finality.” Solimno, 501 U S at 107, 111 S.C. at 2169,

115 L. Ed. 2d at 104.

“I Al pplying preclusive effect to | egal concl usions nade
by state agencies ‘is favored as a matter of general policy,
[though] its suitability may vary according to the specific
context of the rights at stake, the power of the agency, and the

rel ati ve adequacy of agency procedures.’” El-Hewie v. Bergen

County, 348 Fed. Appx. 790, 795 (3d Cr. 2009) (quoting Solimno,
501 U. S at 109-110, 111 S.C. at 2170, 115 L.Ed.2d at 105);

Crossroads Cogeneration Corporation v. Orange & Rockl and

Uilities, Inc., 159 F.3d 129, 135 (3d Gr. 1998) (sane).

“When an adm nistrative agency is acting in a judicial
capacity and resol ves disputed issues of fact properly before it
whi ch the parties had an adequate opportunity to litigate, the

courts have not hesitated to apply res judicata to enforce

repose.” Solimno, 501 U.S. at 107, 111 S.C. at 2169,

115 L. Ed. 2d at 104; United States v. Utah Construction & M ning




Conpany, 384 U.S. 394, 422, 86 S.Ct. 1545, 1560, 16 L. Ed.2d 642,
661 (1966).

| first consider whether the zoning hearing board acted
in a judicial capacity, resolved disputed issues properly before
it, and provided the parties with an adequate opportunity to

litigate. Finding these three Utah Construction & M ning Conpany

factors satisfied here, | then look to Pennsylvania law to
determ ne the extent to which the zoning hearing board’ s
determ nations should be given preclusive effect. For the
reasons that follow, | conclude that claimpreclusion applies and
bars plaintiffs’ action.
Ut ah Construction & M ning Conpany Factors

The East Henpfield Townshi p Zoni ng Hearing Board acted
in a judicial capacity. Factors relevant to this determ nation
i ncl ude whet her the adm nistrative agency provides for
(1) representation by counsel, (2) pre-trial discovery, (3) the
opportunity to present nenoranda of |law, (4) exam nation and
cross-exam nation at the hearing, (5) the opportunity to
i ntroduce exhibits, (6) the chance to object to evidence at the
hearing, and (7) final findings of fact and concl usions of |aw

Reed v. AMAX Coal Conmpany, 971 F.2d 1295, 1300 (7th Gir. 1992);

Heal t hcare Resources Corporation v. District 1199C, Nati onal

Uni on of Hospital and Health Care Enpl oyees, AFSCME, AFL-Cl O

878 F. Supp. 732, 736 (E. D.Pa. 1995) (Joyner, J.); Durko v. O-NEG

- 23 -



TV Products, Inc., 870 F. Supp. 1278, 1281 (M D. Pa. 1994)

(Vanaskie, J.).

The parties here were represented by counsel before the
zoni ng hearing board, submtted nenoranda of |aw and proposed
findings of fact and conclusions of |aw, exam ned w tnesses, and
i ntroduced exhibits. (See ZHB Decision at 2-7.) The zoning
heari ng board issued a witten decision containing final findings
of fact and conclusions of law. (See id. at 1-7 and 10-14.)
Accordingly, | conclude that the zoning hearing board acted in a
judicial capacity.

Clearly the zoning hearing board resol ved di sputed
i ssues that were properly before it.

The parties also had an adequate opportunity to
litigate before the East Henpfield Townshi p Zoni ng Heari ng Board.
In the context of issue preclusion (collateral estoppel), the
United States Court of Appeals for the Third Crcuit has found
that a full and fair opportunity to litigate exists where a party
is able to present evidence, cross-exam ne W tnesses, and seek
judicial review of the adm nistrative agency’s determ nati on.

M&M St one Co. v. Hornberger, 2009 U S. Dist. LEXIS 91577, *36

(E. D. Pa. Septenber 30, 2009) (Gardner, J.).

In Howard v. Board of Education of East O ange,

90 Fed. Appx. 571, 575 (3d Cr. 2003), the Third G rcuit explained

that “the opportunity to cross exam ne w tnesses for bias, the



exi stence of judicial review, and the sheer robustness of the
inquiry...all indicate that [plaintiff] had anple chance to
defend hinsel f.”

Simlarly, in Htchens v. County of Montgonery,

98 Fed. Appx. 106, 115 (3d Cr. 2004), the Third Grcuit found
that plaintiff had a full and fair opportunity to litigate where

[t]he union presented [plaintiff’s] testinony as
wel |l as the testinony of other pro-union forner
enpl oyees [and] had the opportunity to present any
docunents or evidence it desired at the
hearing.... [D]efendants presented prison
supervisors who testified...[and] were avail able
for cross-exam nation. After the [board] held for
def endants, the union had the opportunity but
declined to file an exception to the hearing

exam ner’ s deci si on.

The Third Circuit has explained that “in determning
whether a litigant has been given a ‘full and fair’ opportunity
tolitigate a claim we nust take into account the possibility of
appel l ate review because a full and fair opportunity to litigate
“includes the possibility of a chain of appellate review”

Crossroads Cogeneration Corporation, 159 F.3d at 137.

The parties had an adequate opportunity to litigate
before the zoning hearing board. The zoning hearing board held
four days of public hearings and issued a fifteen-page deci sion.
(See ZHB Decision.) As noted above, the parties introduced
evi dence and exam ned witnesses. Plaintiffs sought judicial
review of the zoning hearing board s decision by appealing to the

Court of Common Pleas. (See Notice of Appeal.)
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Accordingly, | conclude that the proceedi ngs before the

zoni ng hearing board satisfy the three Utah Construction & M ning

Conpany factors.
Tice v. Bristol-Mers Squi bb Conpany

Plaintiffs contend that “[d]ecisions of state

adm ni strative agencies that have not been reviewed by state

courts are not entitled to preclusive effect.” (Plaintiffs’
Suppl enmental Brief at 15 (enphasis in original) (citing Tice,
325 Fed. Appx. at 120-121).) It appears that plaintiffs have
m sconstrued the Third G rcuit’s non-precedential decision in
Tice. The cited | anguage addresses whet her unrevi ewed

adm ni strative agency decisions will be afforded preclusive

effect in Title VIl actions — but plaintiffs’ instant suit does

not assert a Title VII claim See Tice, 325 Fed. Appx. at 121.

In Tice, the Third Grcuit held that adm nistrative
estoppel barred Tice's clains. WMreover, the Tice court
explicitly stated that “final agency decisions outside the
Title VII context normally have preclusive effect in federal
courts pursuant to the doctrines of collateral estoppel and res
judicata.” 1d. at 118. Therefore, Tice |l ends no support to
plaintiffs argunent.

Ednundson v. Borough of Kennett Square

Ednmundson v. Borough of Kennett Square, 4 F.3d 186

(3d Cir. 1993) is also readily distinguished. |In Ednundson, a
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section 1983 action, the Third Crcuit held that the Borough

G vil Service Comm ssion’s unreviewed constitutional |aw
determ nation was not entitled to preclusive effect. The Third
Circuit perceived

a profound difference in the ability of a

Comm ssi on conposed of lay citizens to resolve
matters of credibility and fact...and the ability
to determine the nore conpl ex question of whether
the statenents are constitutionally protected...
[Clonstitutional adjudication is not within [the
comm ssion’s] conpetence so as to bar a federa
court fromre-examning that |egal issue. The
Commi ssion sinply does not have the background or
experience to finally decide issues that give
pause even to federal courts despite their
famliarity with that area of the law.... [We do
not think that an adm nistrative agency consisting
of lay persons has the expertise to issue binding
pronouncenents in the area of federa
constitutional |aw.

Ednundson, 4 F.3d at 192-193.

Ednundson may best be understood as being limted to
adm ni strative agency rulings on First Amendnment issues. The
Ednundson court questi oned whet her the agency was equi pped to
determ ne “whether the statenents are constitutionally protected

in accordance with the considerations articulated in Connick v.

Myers, 461 U. S. 138, 142, 75 L.Ed.2d 708, 103 S.Ct. 1684 (1983),

and Pickering v. Board of Education, 391 U S. 563,

20 L.Ed.2d 811, 88 S.Ct. 1731 (1968).” It concluded that “the
district court should not have given issue preclusive effect to

the ruling of the Gvil Service Conm ssion that pertained to the

First Amendnent.” Edmundson, 4 F.3d at 192-193 (enphasi s added).
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In articulating this concern, the Third Crcuit cited

Pl ano v. Baker, in which the Second Crcuit stated that “the

constitutional issues raised by this case, particularly in the

First Amendnent area, lie within the expertise of courts, not the

expertise of admnistrators.” Plano v. Baker, 504 F.2d 595, 599

(2d Gr. 1974) (enphasis added). Moreover, Swi neford v. Snyder

County, supra, in which the Third G rcuit foll owed Ednundson and

declined to apply issue preclusion, was a First Anendnent
retaliation suit. Swneford, 15 F.3d 1258.

Even if Edmundson applies nore broadly to
adm ni strative agency rulings on other constitutional issues, its
inpact is still limted to barring preclusion in subsequent
section 1983 actions. Tellingly, Ednundson and the cases it

relied on —Plano; Peery v. Brakke, 826 F.2d 740 (8th G r. 1987);

and Gellumv. Gty of Birm ngham 829 F.2d 1056 (11th G r

1987) —are all section 1983 suits. So is Sw neford, supra,

whi ch foll owed Ednundson.

Section 1983 was designed so that the “federal courts
could step in where the state courts were unable or unwilling to
protect federal rights.” Therefore, greater exceptions to
preclusion are warranted in section 1983 cases than in other

causes of action. Haring v. Prosise, 462 U. S. 306, 313-314,

103 S. . 2368, 2373, 76 L.Ed.2d 595, 604 (1983); Ednundson,



4 F.3d at 193. Limting Ednundson’s application to section 1983
actions is consistent wwth this established principle.

Furt her, the Ednundson court’s concern about “lay
citizens” deciding constitutional questions is not dispositive.

In WIllians v. Red Bank Board of Education, the Third Crcuit

di scussed Pl ano, a case upon which the Ednmundson court relied,

and explained that it did “not read...Plano v. Baker as hol ding

that the sinple fact that nonl awers nmay be called to pass upon
constitutional issues renders a tribunal inadequate.” WIIlians

v. Red Bank Board of Education, 662 F.2d 1008, 1021 (3d Cr

1981). Thus, while the fact that |laynmen rather than | awers are
ruling on constitutional issues may be relevant, it is not
di spositive. ??

Finally, this case |ies beyond Ednundson because while
the East Henpfield Township Zoning Hearing Board is ruling on the
constitutional question of federal preenption, doing sois wthin
its core conpetence. As | noted in nmy discussion of Younger
abstention above, zoning hearing boards are enpowered to
entertain “[s]ubstantive challenges to the validity of any |and

use ordinance.” 53 P.S. 8 10909.1(a)(1); see Addiction

22 I ndeed, according preclusive effect only to those constitutiona

determ nati ons nade by [ awers would yield a curious result. Such a rule

woul d “require[] nmore of admi nistrative decisionmakers than Article 11l of the
Constitution requires of [federal judges]. Article Ill does not require that
[judges] be |lawers to serve on the federal bench, yet [judges] are fully
capabl e of rendering binding decisions on constitutional matters.” Mller v.

County of Santa Cruz, 39 F.3d 1030, 1037 (9th Cir. 1994).
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Specialists, Inc., 411 F.3d at 411; National Parks Conservation

Associ ation, 608 F. Supp.2d at 652. Plaintiffs’ preenption

argunment is such a challenge, and it is one that zoning hearing
boards are wel | -equi pped to handl e.

Accordingly, I find that Ednundson does not prevent
claimpreclusion frombarring plaintiffs’ action.

A ai m Precl usi on Under Pennsyl vani a Law

Havi ng determ ned above that claimpreclusion may apply
to the zoning hearing board s decision, | nust now |l ook to
Pennsyl vani a | aw because “the factual findings and | egal
concl usions of the [agency] should be given preclusive effect to
the extent afforded under [Pennsylvania] law. ... Thus, we wll
give preclusive effect to the [agency] decision to the sane

extent as would the [Pennsylvania] courts.” Crossroads

Cogenerati on Corporation, 159 F.3d at 135; see El -Hew e,

348 Fed. Appx. at 795; Caver v. City of Trenton, 420 F.3d 243, 259

(3d Cir. 2005).
Fi nal Judgnment on the Merits
For preclusion to apply, Pennsylvania requires that the
prior determ nation be a final judgnent on the nerits.

Commpnweal th of Pennsyl vani a, Departnent of Environnental

Protection v. Fiore, 682 A 2d 860, 862 (Pa. Commw. 1996);

Kaller's, Inc. v. John J. Spencer Roofing, |nc.,

388 Pa. Super. 361, 368, 565 A 2d 794 (1989); MCarter v. Mtcham
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883 F.2d 196, 199 (3d Cr. 1989). A judgnent is final “unless or

until it is reversed on appeal.” Shaffer v. Smth, 543 Pa. 526,

530, 673 A . 2d 872 (1996); accord Prusky v. ReliaStar Life

| nsurance Conpany, 502 F. Supp.2d 422, 428 n.11 (E. D Pa. 2007)

(Dal zell, J.). The pendency of an appeal does not def eat

finality for purposes of preclusion. Schuldiner v. Knart

Cor poration, 450 F. Supp.2d 605, 609 (E.D.Pa. 2006) (Brody, J.);

see In re Application of the Pennsyl vani a Tur npi ke Conm ssi on,

715 A.2d 1219, 1223 n.9 (Pa.Commw. 1998); O Leary v. Liberty

Mut ual I nsurance Co., 923 F.2d 1062, 1066 n.6 (3d Cr. 1991).

Pennsyl vani a gi ves cl ai m precl usive effect to the
deci sions of adm nistrative agencies “when the reasons for the
uses of the rule in court proceedings are present in full force.”

Kentucky West Virginia Gas Conpany Vv. Pennsylvania Public Uility

Commi ssion, 721 F. Supp. 710, 714-716 (M D. Pa. 1989) (quoting

Atlantic Richfield Conpany v. Cty of Bethlehem 69 Pa.Commw. 6,

12, 450 A 2d 248 (1982)); National Railroad Passenger Corporation

V. Commonweal th of Pennsylvania Public Utility Conmni SsSion,

665 F. Supp. 402, 407 (E.D.Pa. 1987) (Newconer, J.) (quoting Cty

of McKeesport v. Pennsylvania Public Utility Conm ssion,

65 Pa. Commw. 179, 182, 442 A 2d 30 (1982)).
Claimpreclusion applies to the decisions of

Pennsyl vani a zoni ng hearing boards. See Bell Atlantic Mbile,

Inc. v. Zoning Hearing Board of Butler Township,




138 F. Supp. 2d 668, 673-674 (WD. Pa. 2001); Price v. Bensal em

Townshi p Zoni ng Hearing Board, 131 Pa. Commw. 200, 204-205,

569 A 2d 1030 (1990). Thus, the East Henpfield Townshi p Zoni ng
Hearing Board's decision is a final judgnent on the merits which
may be entitled to claimpreclusive effect.
Four Identities

Under Pennsyl vania | aw, claimpreclusion applies when
the previous and instant actions share identity of four
conditions: (1) the thing sued upon or for (that is, the issues);
(2) the cause of action; (3) the persons and parties to the
action; and (4) the quality or capacity of the parties suing or

being sued. In re lulo, 564 Pa. 205, 210, 766 A 2d 335 (2001);

Turner v. Crawford Square Apartnents 111, L.P., 449 F.3d 542, 548

(3d Cr. 2006). These conditions are satisfied here.
Accordingly, | dismss this action because plaintiffs’ clains are
barred by clai m precl usion.

First, there is identity of the thing sued upon or for.
Where the same act or occurrence underlies both actions, the

first requirenent is satisfied. See Gegory v. Chehi,

843 F.2d 111, 116-117 (3d Gr. 1988). The zoni ng Enforcenent
Notice issued to the plaintiffs underlies both the state and
federal actions. Thus, the first prerequisite for claim

preclusion is net.



Second, the cause of action is the sane. Criteria
relevant to this determ nation include whether the (1) acts
conpl ai ned of; (2) theory of recovery; (3) w tnesses and
docunents; and (4) material facts alleged are the sane in both
actions. See Turner, 449 F.3d at 549; O lLeary, 923 F.2d at 1065.

Whet her causes of action are the sane will “turn on the
essential simlarity of the underlying events giving rise to the
various legal clainms” rather than “the specific |egal theory
i nvoked.” Turner, 449 F.3d at 549; Gegory, 843 F.2d at 117.
Cause of action “is defined broadly in transactional terns,”
Greqgory, 843 F.2d at 117, and the “nmere advancenent of a
different | egal theory does not necessarily give rise to a
di fferent cause of action.” Turner, 449 F.3d at 549.

Both the state and federal actions here are based on
“t he sane cause of action, inasnuch as they are based on the sane
all egedly wongful acts.” Turner, 449 F.3d at 550. The acts
conpl ai ned of, necessary w tnesses and docunents, and materi al
facts alleged are the sane in both actions. Accordingly, the
second requirenent is also satisfied.

Third, there is identity of the parties as all of the
parties to this action are parties to the state action. (See ZHB
Decision at 1-2.) 1In any event, “[c]laimpreclusion does not
require that all parties to both actions are identical. Instead,

the doctrine only requires that the parties agai nst which



preclusion is sought are the sane.” MM Stone Co.,

2009 U.S.Dist. LEXIS 91577 at *26; Sheridan v. NG Metals

Cor poration, 2008 U . S.Dist. LEXIS 40926, *38-39 (E.D. Pa. My 21,

2008) (Pratter, J.).

Finally, the parties remain in the sane | ega
capacities that they had in the state action. Accordingly, the
fourth requirement is satisfied.

Thus, all four conditions for claimpreclusion are
satisfied. | conclude that claimpreclusion applies and bars
plaintiffs’ action, which asserts clains that plaintiffs raised
before the zoning hearing board.? (See ZHB Decision at 5, 7
11; Plaintiff’s Answer to Defendant Township’s Motion for
Judgnent on Pl eadi ngs at paragraph 8; Plaintiffs’ Answer to
I ntervener Defendant Richard J. Szarko’s Motion for Judgnent on
Pl eadi ngs at paragraph 3; Plaintiffs’ Supplenental Brief at 17.)

CONCLUSI ON

For all the foregoing reasons, | grant defendant’s and
intervenor’s notions for judgnent on the pl eadings, dismss

plaintiffs’ notions for judgnent on the pleadings as noot,

23 Even if plaintiffs had not raised their clains before the zoning

hearing board, their action would still be barred because cl ai m precl usion
“applies not only to clains actually litigated, but also to clains which could
have been litigated during the first proceeding if they were part of the sane
cause of action.” Balent v. Gty of WIlkes-Barre, 542 Pa. 555, 563,

669 A.2d 309, 313 (1995); Turner, 449 F.3d at 548; accord Gregory, 843 F.2d

at 116. Put another way, claimpreclusion inmposes a rule of “use it or |ose
it”: it bars claims which could have been, but were not, raised in the prior
proceedi ng. MM Stone Co., 2009 U . S.Dist. LEXIS 91577 at *27. Thus, to the
extent that plaintiffs did not bring their clainms before the zoning hearing
board, their claims are nonethel ess barred by clai mpreclusion

- 34 -



dismss plaintiffs’ Conplaint inits entirety, and enter judgnent
in favor of defendant and intervenor and against plaintiffs on

all clains.



BRI AN E. SHANK and
REBECCA M SHANK

EAST HEMPFI ELD TOMANSHI P,

Rl CHARD J.

VS.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Cvil Action
No. 09-cv-02240
Plaintiffs

Def endant
and

)
)
)
)
)
)
)
)
)
)
)
|
SZARKO, M D., )
)
)

| nt ervenor Def endant

ORDER

NOW this 8th day of July, 2010, upon consideration of

the foll ow ng docunents:

(1)
(2)

(3)

(4)

Complaint filed May 19, 2009;

Def endant’s Answer to Plaintiffs’ Conplaint, which
answer was filed June 11, 2009;

Def endant’s Answer to Plaintiffs’ Conplaint, which
answer was filed Septenber 25, 2009;

Plaintiffs’ Mtion for Judgnent on the Pleadings filed
Septenber 11, 2009; together wth:

Plaintiffs’ Menorandum of Law in Support of Their
Motion for Judgnent on the Pleadings, which brief
was filed Septenber 11, 2009;

Brief of Defendant, East Henpfield Township, in
Response to Plaintiffs’ Mtion for Judgnment on the
Pl eadi ngs, which response was fil ed Septenber 29,
2009;



(5)

(6)

(7)

(8)

(9)

Def endant Szarko’s Brief in Qpposition to

Plaintiffs’ Mtion for Judgnment on the Pl eadings,

which brief was filed October 12, 2009;

Motion for Judgnent on Pleadings filed Septenber 11

2009; together wth:

Brief in Support of Defendant, East Henpfield

Townshi p’s, Mdtion for Judgnment on the Pl eadi ngs,

which brief was filed Septenber 11, 2009;

Plaintiff’s Answer to Defendant Township’ s Mdtion

for Judgnent on Pl eadi ngs, which response was

filed Septenber 29, 2009;

Plaintiffs’ Menorandum of Law in Qpposition to
Def endant Townshi p’s Mdtion for Judgnment on the
Pl eadi ngs, which brief was filed Septenber 29,

2009;

Def endant Richard J. Szarko’s Motion for Judgnment on
the Pleadings filed Septenber 25, 2009; together wth:

Def endant Szarko’s Brief in Support of H's Mtion
for Judgnent on the Pleadings, which brief was

filed Septenber 25, 2009;

Plaintiffs’ Answer to Intervener [sic] Defendant

Richard J. Szarko’s Mdtion for Judgnent on

Pl eadi ngs, which response was filed October 12,

2009;

Plaintiffs’ Menmorandum of Law in Qpposition t
I ntervener [sic] Defendant Ri chard J. Szarko’

(0]
S

Motion for Judgnent on the Pleadings, which brief

was filed October 12, 2009;

Plaintiffs’ Mtion for Judgnent on the Pl eadings

Directed Against Intervener Defendant Richard J. Szarko

filed October 12, 2009,

Brief of Am cus Curiae Helicopter Association

I nternational in Support of Plaintiff’s Mtion for
Judgnent on the Pl eadings and in Opposition to

Def endant’ s Motion for Judgnment on the Pl eadings,
brief was filed Cctober 26, 2009;

Plaintiffs” Supplenental Brief filed Decenber 12,
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whi ch

2009;



(10) Second Brief in Support of Defendant, East Henpfield
Townshi p’s, Mtion for Judgnment on the Pl eadi ngs, which
brief was filed Decenber 7, 2009;

(11) Supplenmental Brief of Defendant Richard J. Szarko, M D
filed Decenber 7, 2009;

and for the reasons articulated in the acconpanyi ng Opi ni on,

| T 1S ORDERED that the Motion for Judgnment on Pl eadi ngs

and Defendant Richard J. Szarko’s Mdtion for Judgnent on the
Pl eadi ngs are each granted.

| T 1S FURTHER ORDERED t hat judgnment is entered in favor

of defendant and intervenor and against plaintiffs.

| T 1S FURTHER ORDERED that plaintiffs’ Conplaint is
dismssed inits entirety.

I T IS FURTHER ORDERED that Plaintiffs’ Mtion for

Judgnent on the Pleadings and Plaintiffs’ Mtion for Judgnment
on the Pl eadings Directed Against Intervener [sic] Defendant
Richard J. Szarko are each di sm ssed as noot.

I T IS FURTHER ORDERED that the Clerk of Court shal

close this case for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge
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