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This is a civil rights action brought against the Cty
of Phil adel phia police departnment by three former Phil adel phia
police officers, WIIliam MKenna, M chael MKenna, and Raynond
Carnation. The three plaintiffs, although not African-Anmerican
t hensel ves, allege that they suffered actionable retaliation for
opposing raci ally-di scrimnatory treatnent of African-American
officers in their district.

After lengthy pre-trial proceedings, the Court held an
eight-day jury trial in May 2008 on the plaintiffs clains for
retaliation under Title VI, 42 U S.C. 8 2000e, et seq. The jury
found in favor of all three plaintiffs and awarded non-pecuni ary
damages in the amount of $2,000,000 for Rayrmond Carnati on,
$3, 000, 000 for WIIiam MKenna, and $5, 000,000 for M chael
McKenna. After a subsequent evidentiary hearing, the Court

awarded plaintiff Raynond Carnation back pay in the anmount of
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$208, 781. The Gty successfully nmoved to limt the jury verdict
to $300, 000 for each plaintiff under Title VII's statutory cap on
non- pecuni ary danmages, 42 U. S.C. 8§ 198l1a(b)(3). The Court
entered a final judgnent on July 24, 2009, awardi ng each
plaintiff $300,000 in non-pecuniary danmages and awar di ng Raynond
Carnation $208, 781 in back pay and $46,560 in pre-judgnent
interest on his back pay award.

Both the City and the plaintiffs filed tinely post-
trial notions. The Gty has filed a notion for the entry of
judgment in its favor on several clains by Raynond Carnation and
M chael MKenna, which the Gty contends, if granted, wl|
requi re vacating Carnation’s back pay award and awardi ng a new
trial on damages for these two plaintiffs’ remaining clainms. The
City also noves for a newtrial as to all plaintiffs on the
ground that the jury verdict in their favor was the result of
passi on and prejudi ce caused by all eged m sconduct by the
plaintiffs and their counsel during trial and on the ground that
the verdict was against the weight of the evidence. In the
alternative, the City seeks a remttitur.

The plaintiffs filed a post-trial notion entitled a
“notion for judgnent as a matter of law and a new trial on
equitable relief and judgnent of entried [sic] jury verdict award
under the Pennsyl vania Human Rel ations Act.” Although styled as

a notion for judgnent as a matter of law and for a newtrial, the



substance of the notion is nore in the nature of a notion for
reconsi deration because it challenges a nunber of the Court’s
pre- and post-trial rulings. The plaintiffs challenge the
Court’s pre-trial orders excluding the term nations of M chael
and WIlliam McKenna fromthe issues to be tried and its post-
trial order applying Title VII's statutory cap to the jury
verdict. The plaintiffs also challenge the Court’s cal cul ation
of Raynond Carnation’s back pay and its decision to stay the
execution of the judgnent w thout bond.

For the reasons that follow, the Court will deny the

parties’ notions.

FACTUAL BACKGROUND

To place the issues raised in the parties’ post-
judgnment notions in context, it is necessary to give a sunmmary of
the events that gave rise to this case and the procedural history
of the subsequent litigation. |In describing the factual
background of the plaintiffs’ clains, the Court has done so in
the light nost favorable to the plaintiffs as the verdict
w nners. \Where the factual background di scusses events not
addressed at trial, the Court has cited to the earlier opinion of

the court of appeals in this case, More v. Gty of Philadel phia,

461 F.3d 331 (3d Gr. 2006).



A The Underlvying Events Gving Rise to the Litigation

In the late 1990's, plaintiffs WIIliam McKenna, M chael
McKenna, and Raynond Carnation were Phil adel phia police officers
assigned to the 7-squad of the 25th District of the Phil adel phi a
Police Departnent. The 25th District enconpassed a high-crine
area in North Philadel phia colloquially referred to as the “the
Badl ands.” M chael MKenna was assigned to the 7-squad after his
1996 graduation fromthe Phil adel phia Police Acadeny. Raynond
Carnation and WIIliam MKenna, who is Mchael’s brother, were
transferred to the 7-squad in July or August 1997. 5/6/08 N.T.
at 15, 18-19, 24-25, 244-46; 5/7/08 N.T. at 159-60.

As of |ate August 1997, command of the 25th District
was assigned to Captain WIlliam Col arulo. Upon taking over,
Captain Col arul o began saturation details within the district in
an attenpt to disrupt drug dealing. These neasures included
erecting manned street barricades to interdict non-residents from
entering nei ghborhoods to buy drugs. |In Cctober 1997, Sergeant
John Moroney, who had been one of the rotating supervisors of the
7-squad, was nmade pernmanent supervisor. 5/5/08 N T. at 37;
5/6/08 N.T. at 32-33, 59, 250.

Bot h before and after he becane pernmanent supervi sor,
Sergeant Moroney nmade racially derogatory statenents and took
racially discrimnatory actions in the plaintiffs’ presence. In

one of these incidents, Mchael MKenna, while driving in his



patrol car, cane upon an African-Anerican officer, Myrna More,
who was standing in the rain. MKenna told More that she was
supposed to be working with himand to get in his car and out of
the rain. Sergeant Mdironey then arrived at the | ocation and,
using a racial epithet, asked why Moore was in MKenna's car.
Moroney then ordered McKenna to | eave Moore, return his car to
the station, and then return to Moore’s post to join her in the
rain. 5/6/08 N.T. 249-52; 5/7/08 N.T. at 21-26, 162-68.

I n anot her incident, WIIliam MKenna who, along with
Raynond Carnation, had been conplaining to Moroney about racial
problens in the 7-squad, told Mroney of a conversation he had
had with an African-Anmerican officer, Carla WIlson. MKenna told
Moroney that Wl son had said that she thought Mbroney was
treating her unfairly. Mroney responded that MKenna coul d
“tell that critter to do what she has to do if she has a
problem” 5/6/08 N T. at 43-45.

In the fall and wnter of 1997, the plaintiffs were
al so subjected to harassnent fromtheir co-workers. M chael
McKenna had told Moroney about a schene anong fellow officers to
inflate overtinme hours. WIIliam McKenna and Raynond Carnation
had al so nade several conplaints to Moroney concerning the
conduct of fellow officers. After these communications, officers
began referring to the three plaintiffs as “snitches” and “rats,”

and graffiti referring to themas such was witten on the walls



of the station bathroom The word “rat” was also witten on
Wl liam MKenna's tinme sheet. 5/6/08 N T. at 44-50, 257-60;
5/7/08 N.T. at 70-71.

Begi nning in Cctober 1997, the three plaintiffs spoke
to their superiors, including Captain Colarulo and Lieutenant
Frank Bachmayer, about racial tensions in the 25th District. By
Decenber 1997, all three plaintiffs had conplained to their
superiors about Sergeant Morroney' s racially insensitive | anguage
and behavior. On February 6, 1998, Raynond Carnation was call ed
into Captain Colarulo’s office to discuss the fact that he had
left his post and gone hone w thout perm ssion the day before.

At that neeting, Captain Colarulo threatened to nake Carnation’s
life a “living nightmare” if he made an EEOC conpl ai nt and
ordered himto apol ogi ze for maki ng accusati ons agai nst Sergeant
Moroney. 5/6/08 N. T. at 44-47; 5/7/08 N.T. at 166-68, 175-77.

Alittle over a week |later, on February 14, 1998,
WIlliam McKenna made a coment while at the station that he hoped
Sergeant Moroney “woul d get shot.” In response to the comment,
| ater that day, WIIliam McKenna's service weapon was confi scat ed,
and he was assigned to restricted duty and ordered to undergo a
psychi atric evaluation. That sane evening, M chael MKenna
over heard Sergeant Moroney saying that he would kick his and his
brother’'s ass. Fifteen mnutes |ater, Mchael MKenna was

assaul ted by another officer and injured his wist when he fel



during the assault. 5/6/08 N.T. at 64-73; 5/7/08 N.T. at 30-38,
43-44.

By May 1998, all three plaintiffs were no | onger
assigned to the 25th District; in the next year, all three would
| eave the police departnment. By March 5, 1998, W/IIiam MKenna
was transferred fromthe 25th District to the police acadeny
where he was placed on [imted duty. In md-February 1998,

M chael McKenna was transferred to the 19th District. Carnation
remained in the 25th District until May 1998, when he was granted
restricted duty and assigned to the police acadeny. 5/6/08 N.T.
at 74-76; 5/7/08 N.T. at 54, 180, 187.

In July 1998, M chael MKenna filed a private crim nal
conpl ai nt against the officer who assaulted him a w tnessing
of ficer, and Sergeant Moroney. Filing such a conplaint instead
of resorting to internal disciplinary procedures was agai nst
police policy and McKenna was investigated by Internal Affairs.

M chael McKenna was ultinately discharged fromthe police
departnent in Cctober 1999. 5/7/08 N.T. at 69; Myore, 461 F.3d
at 339.

WIlliam MKenna was on restricted duty after February
1998. Pursuant to a Phil adel phia police policy that allowed such
duty to last no longer than six nonths, MKenna' s restricted duty

was cancell ed i n Novenber 1998 and he was pl aced on nedi ca



| eave. VWhile on nedical | eave, MKenna was subject to “sick
checks,” in which supervisors would visit his house and
confirm he was there. McKenna was subjected to at | east one
si ck check in Novenber 1998 and nore frequent sick checks in
January, February, and March of 1999. MKenna was dism ssed in
May 1999 for failing such checks. 5/6/08 N.T. at 74-81, 88-89,
98-99. 184; Mbore, 461 F.3d at 338-399.

Carnation had been transferred to restricted duty at
the police acadeny in May 1998. Shortly after his transfer, on
the Friday before Menorial Day weekend, he placed several calls
to the 25th District, seeking to speak to Sergeant Mbroney. He
was ordered to stop calling by Captain Col arul o, but understood
the order to require himonly to stop calling that day. The next
day, Saturday, Carnation called the 25th District again and spoke
to Moroney. On Sunday norning of Menorial Day weekend, Carnation
call ed Captain Col arul o, who was off-duty and at his shore house,
to speak with himabout Mroney. In July 1998, Carnation was
served with disciplinary papers for his Menorial Day tel ephone
calls. 5/7/08 N.T. at 180-86, 207-12.

Also in the sumrer of 1998, Col arul o becane involved in
a custody dispute involving Carnation. Robin Kelly, the nother
of Carnation’s daughter, contacted Col arulo sonetine in June or
July 1998 seeking his help with on-going problens with Carnation.

Al t hough Carnation was no | onger under Col arul 0’s conmand,



Colarulo had Kelly transported to the 25th District where he
interviewed her and then had her transported to another district
to report Carnation’s behavior to detectives. 5/8/10 N.T. 179-
83.

Carnation was term nated fromthe police departnent on
March 12, 1999, as a result of the charges brought agai nst him by
Captain Colarulo arising fromhis tel ephone calls over Menori al

Day 1998. 5/7/08 N. T. at 194-95, 214-15.

B. The H story of the Litigation

On April 29, 1998, the McKennas and Carnation and three
African- Anerican officers, including Myrna More, filed a
conplaint with the Pennsyl vania Human Rel ati ons Comm ssi on and
t he Equal Enpl oynent Opportunity Conm ssion, alleging racially-
notivated discrimnation and retaliation in the departnent. The
McKennas and Carnation alleged that they had suffered racially-
noti vat ed harassnent and di scrim nation because they had opposed
di scrim nation against their African-Anerican co-workers.

I n Novenber 1998, M chael MKenna filed Case No. 98-
5835 in this Court, bringing clainms against the Cty of
Phi | adel phia under Title VII and clains against the Gty and
since-di sm ssed individual defendants for retaliation under 42
U S.C. 8§ 1981 and invasion of privacy under 42 U S.C. 8§ 1983. 1In

March 1999, WIIliam McKenna, Carnation, and the three African-



Anmerican officers filed a separate suit, Case No. 99-1163. This
suit brought clains against the Gty for retaliation under Title
VIl and clains against the Cty and since-dism ssed individual
defendants for retaliation and discrimnation under 8§ 1981 and
deprivation of procedural and substantive due process under
8§ 1983. The two cases were consolidated for discovery on My 4,
2000.*

In May, 2001, the three African-Anmerican plaintiffs in
Case No. 99-1163 voluntarily dismssed their clains against al
defendants. Also in May 2001, WIIliam McKenna noved to anmend his
conplaint to add a claimfor wongful discharge under 42 U. S. C

88 1981 and 1983. This notion was deni ed.

! Initially, all six plaintiffs were represented by the
sanme attorney. In February 2001, the plaintiffs’ attorney noved
to withdraw as counsel for WIIliam MKenna, M chael MKenna, and
Raynmond Carnation, but to continue representing the three
African-Anerican plaintiffs. After a hearing, the Court granted
the notion to withdraw and asked the Cerk of Court to appoint
counsel for the McKennas and Carnation. M chael MKenna
subsequent |y obtai ned individual counsel and WIIiam McKenna and
Raynmond Carnation together obtained representation by a separate
attorney. In March 2002, replacenent counsel for WIIiam McKenna
and Raynond Carnation noved to wthdraw. After a hearing, the
Court denied this notion in a nmenorandum and order filed under
seal on March 21, 2002. After the Court granted the defendants
summary judgnent and the plaintiffs filed a notice of appeal,
counsel for WIIliam McKenna and Raynond Carnation again noved to
wi thdraw. The Court denied the notion for lack of jurisdiction
because of the pending appeal. On appeal, the plaintiffs at
first proceeded pro se, but were subsequently appointed appellate
counsel by the court of appeals. After remand, the three
plaintiffs obtai ned new counsel, who has represented t hem
t hr oughout subsequent proceedi ngs.

10



I n Septenber 2002, the defendants noved for summary
judgnent on all clainms against them On January 17, 2003, after
M chael McKenna, WII|iam MKenna, and Raynond Carnation had
voluntarily dism ssed their § 1981 clains and their clains
agai nst certain individual defendants, this Court granted sunmary
j udgnent against themon the remaining clains. All three
plaintiffs appeal ed.

On August 13, 2006, the United States Court of Appeals
for the Third Crcuit issued an opinion reversing the grant of
summary judgnent as to the plaintiffs’ Title VII retaliation

clains: Moore v. City of Philadelphia, 461 F.3d 331 (3d Gir

2006). The decision found that the plaintiffs had presented
sufficient evidence to create a genuine issue of material fact as
to whether they had suffered unlawful retaliation under Title VII
and remanded the case for further proceedings.

After remand, the plaintiffs noved to anend their
conplaints in various ways to add cl ains concerning their
termnations. The plaintiffs noved to add 8 1983 first anmendnent
retaliation clains, which would enconpass their termnations, to
be brought against individual defendants naned in the plaintiffs’
initial conplaints, but subsequently dismssed. In the
alternative, the plaintiffs argued that, even if permssion to
anend their clains was denied, they should still be permtted to

recei ve damages for their termnation as part of their recovery

11



on their existing clainms. In addition, plaintiff WIIiam MKenna
nmoved for reconsideration of the Court’s 2001 Order denying him

| eave to anmend his conplaint to file clainms for wongfu

term nation under § 1981 and § 1983.

The Court denied the notion in a Menorandum and Order
of May 15, 2007. After review ng the procedural history, the
briefing on appeal, and the Moore decision, the Court interpreted
Moore as remanding only the plaintiffs’ clains for retaliation
under Title VII against the Cty, but not the clains remaining
agai nst the individual defendants, which were brought under other
statutes. The Court also determned that the plaintiffs’
term nations had not been a part of the plaintiffs’ case prior to
t he appeal and so were not part of the case after remand. The
Court then denied the plaintiffs |eave to anend, finding that any
wongful termnation clains asserted agai nst the individual
def endants woul d be tinme-barred and that anmendnments to add such
clainms against the Cty, while not tinme-barred, should be denied
on grounds of undue delay and prejudice. The Court al so denied

W liam MKenna' s request for reconsideration of its 2001 Order.?

2 In addition to noving in these cases to add clains for
wrongful termnation, WIIliam MKenna, pro se, filed a separate
action in 2006, Case No. 06-1705, to bring wongful termnation
clainms arising fromthe sanme events at issue here. The Court
di sm ssed this action in Novenber 2007 and this di sm ssal was
affirmed on appeal. MKenna v. City of Phil adel phia, 304 Fed.
Appx. 89 (3d Cir. 2008).

12



The plaintiffs then filed an “omi bus” notion seeking
alternatively to have the Court reconsider its May 15, 2007
ruling, to have the Court certify the issue for interlocutory
appeal, or to have the Court stay the case so that the plaintiffs
could file a wit of mandanus. As part of their notion, the
plaintiffs noted for the first time that Raynond Carnation’s
termnation — but not that of Wlliamor M chael MKenna — was
specifically nentioned in the applicable conplaint as one of the
retaliatory actions taken by the defendants. 1In an order entered
Novenber 28, 2007, the Court granted reconsideration as to
plaintiff Raynmond Carnation’s clains for wongful term nation,
allowng himto seek to recover for his termnation as part of
his existing clainms. The Court denied reconsideration of al
ot her aspects of its May 15, 2007, Menorandum and Order, and
denied the plaintiffs’ notion to certify that order for
interlocutory appeal or stay the case pending the filing of a
wit of mandanus.

The plaintiffs filed a second notion for
reconsi deration on Decenber 7, 2007, asking the Court to
reconsider its ruling that WIlliamand M chael MKenna's
term nations were not already a part of their clains. The Court
denied this notion on Decenber 12, 2007, and, after a conference
with the parties and with their consent, the Court consoli dated

both cases for trial and set a trial date for March 10, 2008.
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The plaintiffs filed a petition for wit of mandanus
and a notion for stay with the United States Court of Appeals for
the Third Crcuit on Decenber 21, 2007, chall enging the excl usion
of the McKennas’ termnations as issues for trial. |In January
2008, the parties jointly noved before this Court for a stay of
the trial date because of the pending mandanus petition, stating
that the parties had been engaged in good-faith settl enment
negoti ations, but could not productively discuss settlenent until
it was known whether WIlIliamand M chael MKenna s term nations
woul d be part of the case to be tried. On January 29, 2008, the
court of appeals denied the notions for a wit of mandanmus and a
stay, and the Court rescheduled trial for May 2008.

In pre-trial notions, the plaintiffs and defendants
di sagreed about what issues had been remanded to this Court after
the appell ate reversal of summary judgnent and remained in the
case. After reviewng the parties’ argunents and the appellate
opi nion, the Court set out in an order the issues that it found
to have been remanded by the court of appeals and which were to
be tried to the jury:

. . . the questions for trial wll be whether

the foll owi ng events were caused by the

defendant’s unlawful retaliation against the

specific plaintiff.

1. WIIliam MKenna

(a) The discipline WIIliam MKenna received

in and after February 1998 resulting fromthe
comment that “Sergeant Mroney shoul d be shot

14



.”: having his weapon stripped from him
haV|ng his duties changed; being ordered to
undergo a psychiatric evaluation; receiving a
negati ve performance eval uation; receiving a
30-day suspension, and being transferred from
the 25 District. Moore, 461 F.3d at 346.

(b) The all egedly excessive nunber of sick
checks WIIliam McKenna received after he
filed this lawsuit on March 5, 1999. |d. at
352.

2. M chael MKenna

(a) Being forced to stand in the rain al ong
with Oficer Myrna Moore sonetine in the fal
or winter of 1997, and other retaliatory

treatment by Sgt. Moroney. [d. at 335, 347.

(b) The alleged assault by a fellow police
officer in February 1998 after Sgt. Moroney
all egedly threatened to “kick [M chael’s]
ass.” |d. at 347.

(c) The lateral transfer M chael MKenna
received in February 1998 after his all eged
assault. 1d.

3. Raynond Carnation

(a) The pattern of alleged harassnent

di rected agai nst Carnation beginning in
February 1998, including the fact that he was
kept in the 7th Squad after both MKennas
were transferred out. |1d. at 348-49.

(b) The discipline Carnation received for
attenpting to contact his supervisors over
the Menorial Day weekend of 1998. I1d.

(c) Captain Colarulo s involvenent in
Carnation’s custody dispute with the nother
of Carnation’s child during the sunmer of
1998. 1d.

(d) His termnation fromthe Police

Departnent. See Order of Novenber 27, 2007
(Docket No. 125 in [Case No] 99-1163).
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Order of May 1, 2008 (Docket No. 131 in Case 98-5835; No. 150 in
Case No. 99-1163).

In a separate order, also issued on May 1, 2008, the
Court ruled on many of the parties’ notions in limne. [In that
second May 1 Order, the Court stated that, because the parties
had not agreed to submt the issue of Raynond Carnation’s
equitable renedies including the availability of front and back
pay to the jury, that issue would be decided in a separate
proceedi ng, and no evi dence about Carnation’ s damages woul d be
adm ssible at trial.

The Court held a jury trial in this matter from May 5
t hrough May 14, 2008. At the charge conference, held with
counsel on the second-to-last day of the trial, the plaintiffs
moved to anend their conplaints to add §8 1983 cl ai ns based on the
First and Fourteenth Amendnent and to include Title VII disparate
treatnment and hostile work environment clains. The Court denied
the plaintiffs’ notion. 5/13/08 Tr. at 224-225. The
instructions given to the jury included only one claimfor each
plaintiff under “a federal Cvil R ghts Statute,” a retaliation
claimunder Title VII. 5/14/08 Tr. at 168.

On May 14, 2008, after approximately two and a half
hours of deliberation, the jury returned a verdict in favor of
all three plaintiffs and awarded conpensatory damages in the

anount of $2,000,000 for Raynond Carnation, $3,000,000 for
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W I 1liam MKenna, and $5, 000,000 for M chael MKenna. After the
verdict, the Court stated on-the-record that it would not enter
an i mmedi ate judgnent on the verdict because the parties
anticipated filing notions on the applicability of Title VII's
statutory cap and the availability of front and back pay damages
for Raynond Carnation. 5/14/08 Tr. at 220-21.

After the verdict, the parties filed a flurry of
motions. The plaintiffs filed a notion for entry of judgnent and
a petition for attorneys fees. The Court denied these notions
w thout prejudice to the plaintiffs’ right to reassert themafter
proceedi ngs on Carnation’s equitable damages. The plaintiffs
also filed a notion to add M chael and WIIiam McKenna's
termnations to the case, styled as a notion to anend the
conplaint to conformto the evidence at trial or, in the
alternative, as a notion for reconsideration. The Court denied
this notion, again reaffirmng its earlier rulings that the
McKennas’ term nations had not been part of the case as pled or
tried. The Cty filed a notion to dismss Carnation’s claimon
judicial estoppel grounds for failing to list his claimagainst
the Gty in a 2003 bankruptcy filing, which the Court deni ed.
The plaintiffs also filed a notion to “allocate, nold and/or
allow the jury verdict to be awarded for a violation of the
Pennsyl vani a Human Ri ghts Act, which would avoid Title VII's

statutory cap. The Court did not immediately decide this notion.

17



After a tel ephone conference with counsel, the Court
permtted limted discovery on the issue of plaintiff Carnation's
front and back pay. This discovery proved protracted, with both
parties filing notions to conpel discovery and for sanctions,
each accusing the other of dilatory conduct. The Court denied
the requests for sanctions but ordered Carnation to produce al
relevant tax records in his possession and to provide
authorizations to allowthe City to obtain fromthe IRS those
records that Carnation had not retained. The Court also allowed
the Gty to depose Carnation and for the plaintiffs to depose
Deputy Conm ssioner Jack Gaitens, who was proffered by the Cty
to give evidence relevant to its after-acquired evidence defense
concerning Carnation’s post-term nation conviction for marijuana,
which the Cty contended should cut off Carnation’s entitlenent
to back pay. As part of its notion practice, the plaintiffs
noved, anong other relief, for the recusal of the undersigned and
for the certification of the Court’s order permtting discovery
for interlocutory appeal. The Court denied these requests.

On February 3, 2009, the plaintiffs filed a request to
schedule a trial date, stating that all discovery on the issue of
Carnation’s equitabl e damages was conplete. After receiving the
City’'s confirmation that discovery was conplete, the Court set a
schedul e for pre-hearing notions and a pre-hearing conference.

After the conference, the Court scheduled a date for the hearing.

18



The Court held the hearing on Carnation’s claimfor
equi t abl e damages on May 18, 2009. The Court issued its decision
on July 7, 2009. The Court found that Carnation was entitled to
$208, 781 in back pay for the period fromhis term nation fromthe
police department on March 12, 1999, through August 30, 2005, the
date on which the Court found that Carnation had becone
conpl etely disabled and had stopped seeki ng enpl oynent and
effectively withdrawn fromthe workforce.

I n assessing Carnation’s damages, the Court rejected
the Gty s after-acquired evidence defense, but found that
Carnation’s award of back pay should be cut off as of August 30,
2005, for two reasons. First, as of that date, Carnation had
w thdrawn fromthe workforce and therefore failed to mtigate his
damages, and second, as of that date, Carnation was conpletely
di sabl ed by depression. In reaching this second finding, the
Court relied in part on a finding of disability by the Soci al
Security Adm nistration.

After its decision awardi ng equitabl e damges, the
Court ruled on the plaintiff’s request for pre- and post-judgnent
i nterest and del ay damages, awardi ng pre-judgnent interest in the
amount of $46,560. The Court also ruled on the plaintiff’s
pending notion to nold the jury verdict on conpensatory danages
to apportion any anmount in excess of Title VII's statutory cap to

be awarded under the PHRA, which |acks a statutory cap. The
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Court denied this notion, finding that the verdict could not be
nol ded because the plaintiffs had failed to bring a cl ai munder
t he PHRA and could not anend their clains to add such a claim
post - verdi ct .

On July 24, 2009, the Court entered a final judgnment in
the case against the City and in favor of each plaintiff for
conpensat ory damages of $300, 000, the anount of Title VII's
statutory cap, and in favor of Raynond Carnation for back pay of
$208, 781 and pre-judgnent interest on that award of $46,560. The
City subsequently noved to stay execution of the judgment w thout
a bond and to extend the time for briefing post-judgnent notions.
The Court granted both notions.

Both parties filed post-judgnent notions on August 10,
2009. The City filed a notion for new trial and for judgnent
notw t hstanding the verdict. The plaintiffs filed a notion for a
new trial. After these notions were filed, the plaintiffs filed
a notice of appeal, challenging nunerous pre- and post-trial
orders by the Court. This appeal has been stayed by the court of

appeal s pending a decision on the post-trial notions.?

3 After the parties’ post-judgnent notions had been
filed, counsel for the plaintiffs wote an ex parte letter to the
Chi ef Judge of this district court, conplaining that several of
the rulings in this case showed bias. The undersigned was not
copied on the letter. After receiving a copy of the letter from
the Chief Judge, the undersigned wote a response to all counsel,
noting that it would place the plaintiff’s letter on the docket,
so that it would no | onger be ex parte, and responding to one new
factual allegation in the letter. 1In his letter, the plaintiffs’
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1. ANALYSI S

A The Plaintiffs' Post-Judgment ©otion

The plaintiffs have filed a notion entitled
“Plaintiff’s Post Trial Mdtion for Judgnent as a Matter of Law
and a New Trial on Equitable Relief and Judgnment of Entried [sic]
Jury Verdict Award under the Pennsylvania Human Rights Act.” The
notion raises five issues, all of which this Court has previously
addressed in pre-judgnent rulings.

The notion challenges: 1) the exclusion of WIIliam and
M chael McKenna's clains relating to their term nations; 2) the
inposition of Title VII's statutory cap to the plaintiffs’
conpensatory damage verdicts and the denial of plaintiffs
requests to construe their suit as having included clains under
t he PHRA whi ch woul d not be subject to statutory cap; 3) the
| engt hy course of post-trial proceedi ngs concerning discovery on
Raynmond Carnation’s claim 4) the refusal to enter judgnent on
M chael and WIliam MKenna' s clainms imediately after the
verdict; 5) the determ nation of the cut-off date for Raynond

Carnation’s back pay; and 6) the entering of a stay of execution

counsel stated that he had been informed by an unnamed staff
menber in the Gty Law Departnent that the undersi gned had

tel ephoned the Gty Law Departnent during the trial and expressed
a “concern that the Cty was losing the trial.” The Court’s
response stated, for the record, that the undersigned had never
had any ex parte conversations with anyone fromthe Gty
concerning this lawsuit and did not tel ephone the Gty Law
Department during the trial concerning this |awsuit.
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on the judgnent w thout an evidentiary hearing and wi thout a
bond.

The Court will deny the plaintiffs’ notion.

1. The Exclusion of WIlliamand M chael MKenna’'s
Ter m nati ons

As set out above in the discussion of this case’'s
procedural history, after this nmatter was renmanded fromthe
United States Court of Appeals for the Third Crcuit, the
plaintiffs noved to anmend their conplaints to add clains for
wrongful termnation or, in the alternative, for a ruling
allowing themto recover danages fromtheir term nations as part
of their existing clainms. The Court initially denied the notion
with respect to all three plaintiffs, but upon reconsideration,
found that plaintiff Raynmond Carnation had included his
term nation as one of the alleged retaliatory acts pled in his
conplaint, and so could recover danages fromhis term nation
The Court denied reconsideration with respect to WIIliam and
M chael MKenna.

Since the Court’s ruling, the plaintiffs have filed at
| east six additional notions that seek to revisit the exclusion
of Mchael and WIliam MKenna's term nations. See Docket Nos.
127, 143, 172, 210, 225, and 282 in Case No. 99-1163. The Court

deni ed those earlier notions and simlarly denies the plaintiffs’
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post-judgnent notion for a newtrial on the issue of the
McKennas’ term nations.

The McKennas’ term nations have never been included in
this case. The term nations were not part of the case as
originally pled. Unlike Raynond Carnation, WIIliamand M chael
McKenna did not include their termnations in their conplaints as
one of the adverse actions alleged to have resulted fromthe
def endants’ unlawful discrimnation and retaliation.

The term nations were al so not part of the case as
litigated prior to the 2003 grant of summary judgnent. WIIiam
McKenna noved in 2001 to anmend his conplaint to add cl ai m of
wrongful termnation. The Court denied the notion as futile,
finding the claimtime-barred because WIIliam MKenna had not
gi ven the defendants sufficient notice of his claimto allow it
to “relate back” to his original filing and toll the statute of
limtations. WIIliam MKenna did not pursue the Court’s deni al
of his request to anmend in his appeal. In their oppositions to
t he defendants’ summary judgnent notions, neither WIIliam nor
M chael McKenna included their termnations as one of the all eged
adverse enpl oynent actions they suffered fromthe defendants’
wrongful conduct. See January 17, 2003 Menoranda and Orders
granting summary judgnent, Docket No. 72 in Case No. 98-5835 at
23-24, Docket No. 88 in Case No. 99-1163 at 30-31.
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When, after remand, the plaintiffs retained new counse
and noved to anend their conplaints to add wongful term nation
cl ai ns agai nst the originally-naned individual defendants and,
alternatively, to otherwi se be allowed to recover wongfu
term nati on damages, the Court denied the request as to WIliam
and M chael MKenna. Finding that the MKennas’ term nations
were not part of their existing clainms, the Court denied the
request to amend on grounds of futility, delay and prejudice.
The Court found that the wongful termnation clains that the
McKennas sought to rai se against the individual defendants were
time-barred and that any notion to amend would be futile. To the
extent that such clains were not tinme-barred against the Gty,
the Court found that the plaintiffs’ request, comng after seven
years of litigation and the cl ose of discovery, was too |ate and
woul d cause undue prejudice to the defendants. WMay 15, 2007,
Menor andum and Order (Docket No. 100 in Case No. 98-5835, Docket
No. 121 in Case No. 99-1163).

Al though the Court granted reconsideration of its
deci sion as to Raynond Carnation, finding that his term nation
was pled as an adverse enpl oynent action in his original
conplaint, it denied reconsideration of its decision as to
WIlliamand Mchael McKenna. The Court subsequently denied the

plaintiffs’ numerous subsequent requests to reconsider its
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deci sion as to the MKennas because the plaintiffs presented no
new facts or evidence to justify reconsideration.

The McKennas' term nations were not included in the
case tried to the jury. The Court’s Order setting out the issues
for trial included Raynond Carnation’s term nation, but not those
of the McKennas. My 5, 2008, Order (Docket No. 131 in Case No.
98- 5835, Docket No. 150 in Case No. 99-1163). The Court,
accordingly, denied the plaintiffs’ post-trial notion to anmend
t he pl eadi ngs under Federal Rule of Cvil Procedure 15(b), which
sought add wongful termnation clains for WIlliamand M chael
McKenna on the ground that those issues had been tried by inplied
consent. June 13, 2008, Order (Docket No. 172 in Case No. 98-
5835, Docket No. 189 in Case No. 99-1163).

Now, in their nmotion for newtrial, the plaintiffs
contend that the Court erred in excluding Mchael and WIllianms
termnations fromthe case and seek a “new equity trial” to all ow
t he McKennas to recover front and back pay. |In support of their
request, the plaintiffs offer no argunents that the Court has not
previ ously consi dered and reject ed.

The plaintiffs argue that it was error to concl ude that
M chael and WIIliam McKenna's term nations were not included in
this action nerely because the word “term nation” was not
mentioned in their conplaints. As discussed above, the Court’s

finding that the McKennas’ term nations were not part of this
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case did not rest solely on the failure to nention the
termnations in the conplaints but also on the failure to include
the termnations in the plaintiffs’ opposition to sunmary
j udgnment and on WIIliam McKenna’s unsuccessful notion to add
wrongful term nation clains.

The plaintiffs also argue that the MKennas nust be
all owed to recover damages flowing fromtheir termnations in
order to fulfill Title VII's purpose of “maki ng whole” victins of
discrimnation and retaliation. To recover such damages,
however, a plaintiff nmust have pled and proven that he was
termnated or constructively discharged as a result of the

defendant’ s wrongful actions. See Spencer v. WAl-Mart Stores,

Inc., 469 F.3d 311, 317 n.6 (3d Cir. 2006) (“[A] plaintiff

al | egi ng enpl oynent discrimnation nust show either actual or

constructive discharge in order to receive an award of back

pay.”). As discussed above, the McKennas have not done so here.
The Court finds no error inits prior rulings declining

to allow WIlliamand Mchael MKenna to recover danages from

their termnations or to anend their pleadings to state a claim

for wongful term nation.

26



2. The Inposition of Title VII's Statutory Cap on
Danages and the Denial of Plaintiffs Request to
Mol d the Verdict and/or add a PHRA d aim

As anended in 1991, the Cvil R ghts Act of 1964,
enconpassing the plaintiffs’ Title VII clains, permts a
plaintiff to recover conpensatory damages for “future pecuniary
| osses, enotional pain, suffering, inconvenience, nental angui sh,
| oss of enjoynment of life, and other nonpecuniary | osses.” 42
US C 8§ 198la(b)(3). This sanme provision, however, sets an

upper limt on such damages. 1d.; see also Pollard v. E.I. du

Pont de Nenours & Co., 532 U. S. 843, 847-48 (2001). For an

enpl oyer like the Gty with nore than 500 enpl oyees, this |imt
is $300,000. 42 U.S.C. § 1981a(b)(3)(D)

On July 16, 2009, the Court applied Title VII's
statutory damage cap to the anobunts awarded to the plaintiffs in
the jury verdict. The plaintiffs contend in their notion for a
new trial that this was error. The plaintiffs do not dispute
that the danages awarded by the jury are subject to the cap.
| nstead, they argue that the Court should have nol ded the verdi ct
to apportion any damages in excess of the statutory cap to be
awar ded pursuant to a state law PHRA claim which is not subject

to any statutory cap on damages.*

4 In their notion, the plaintiffs incorrectly state that
the Court inposed Title VII's cap sua sponte. The Cty raised
the issue of the cap in the parties’ Proposed Final Joint
Pretrial Order (Docket No. 118 in Case No. 98-5835, Docket No.
138 in Case No. 99-1163) (“Defendant further notes that
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The Court considered and rejected the plaintiffs’
request to nold the verdict inits July 16, 2009, Menorandum and
Order. Nothing in the plaintiffs’ new trial notion provides any
basis for reconsidering the Court’s earlier decision.

In its prior ruling, the Court recogni zed that a
district court is permtted, in appropriate circunstances, to
apportion damages between capped and uncapped clainms to maxim ze

the jury award recovered by the verdict wnner. See Gagliardo v.

Connaught Labs., Inc., 311 F. 3d 565, 572 (3d Gr. 2002). Al of

t he deci sions approving of such an apportionnent, however,

plaintiffs conpensatory and punitive danmages awards woul d be
capped at a maxi nrum of $300, 000 per plaintiff”). The Cty also
made a an oral request to inpose the statutory cap after the
announcenent of jury’s verdict:

THE COURT: . . . Al right. And what is the
— what — is there a request this be limted
to — what is it, $300,000 per person?

[ PLAINTIFFS COUNSEL]: |I'msure the Cty is
going to —

[ DEFENDANT' S COUNSEL]: Yes, Your Honor.

[ PLAINTI FFS COUNSEL]: | nean the caps are
the caps, but you still have to decide the

i ssue on wages for Ray Carnation too. So |I'm
sure there is going to be sonme ancillary

pr oceedi ngs.

THE COURT: O course. O course .

5/14/08 N.T. at 220. Shortly after the entry of the verdict, the
plaintiffs filed a notion and a praecipe for entry of final
judgment for each plaintiff in the amount of the jury verdict and
a notion to alter the judgnent to award damages under the PHRA to
avoid the Title VIl cap. The notion to anend acknow edged t hat
the plaintiffs’ conpensatory damage award was made under Title
VIl and that Title VIl caps such danages. See Docket No. 154 in
Case No. 98-5835, Docket No.171 in Case No. 99-1163, at 1-2.
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i nvol ve cases in which both capped and uncapped cl ai ns have been
tried to a favorable verdict. The Court therefore concl uded
that, in order for the plaintiffs’ jury verdict to be nolded to
avoid Title VII's statutory cap, there nust be an uncapped PHRA
claimin the case upon which to apportion the excess anmount. The
plaintiffs have provided no authority to cast doubt on this
concl usi on.

The Court next determned that the plaintiffs had not
brought a PHRA claimin this case. None of the plaintiffs’
conplaints filed in this case ever included a PHRA claim and the
only clainms submtted to the jury were the plaintiffs’ clains
under Title VII. At the charge conference prior to the
subm ssion of the case, the plaintiffs’ counsel did not raise the
i ssue of submtting a PHRA claimto the jury.

In their nmotion for a newtrial, the plaintiffs contend
that they did plead a PHRA claim They point to two separate
notions to anmend their conplaints, one by WIlliam MKenna in 2001
and the other by all three plaintiffs in 2007. Each of these
nmoti ons sought to anend the conplaints to add clainms for w ongful
term nation. Although not nentioned in the notions thensel ves,

t he proposed anended conplaints attached to each notion al so
contain PHRA clainms. The plaintiffs describe these conplaints as
havi ng been “filed” and therefore contend that these “filings”

state PHRA cl ai ns. Plaintiff's Post-Trial Mdtion at 30 and 33.
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This is mstaken. Both the 2001 and the 2007 notions to anmend
wer e deni ed, and the proposed anended conpl ai nts were never
filed.® The operative conplaints in this case do not contain PHRA
clainms, and the fact that the plaintiffs unsuccessfully sought to
file amended conpl ai nts addi ng such clains belies their argunment
that PHRA cl ai ns were ever pled.

Inits July 16, 2009, Menorandum and Order, the Court,
having found that the plaintiffs had not brought PHRA cl ai ns,
consi dered whether it was possible for the plaintiffs to anend
their pleadings to add such clains. The Court found that, under
Federal Rule 15(b)(2), the plaintiffs could anend their pleadings
to add PHRA clains if those clains had been tried “wth the
express or inplied consent of the parties and [if] the opposing

party will not thereby be prejudiced.” Evans Prods. Co. v. W

Am Ins. Co., 736 F.2d 920, 924 (3d Cir. 1984). The Court found

nei ther express nor inplied consent to try PHRA cl ai ns here,
because neither the plaintiffs’ nor the defendant’s proposed jury
instructions requested the inclusion of a PHRA claim nor was the

possibility of raising such a claimdiscussed in the parties’

5 See Order of October 25, 2001 (Docket No. 56 in Case
No. 99-1163), denying WIIliam McKenna’s Mtion to Arend (Docket
No. 42 in Case No. 99-1163) and acconpanyi ng Menorandum of Law
(Docket No. 53 in Case No. 99-1163), which contained the proposed
anended conplaint; see also Order of May 15, 2007 (Docket No. 100
in Case 98-5835, Docket No. 121 in Case No. 99-1163), denying the
request to anend raised in the Plaintiff's Brief on the Scope of
| ssues Remaining for Trial and Mtion for Reconsideration (Docket
No. 95 in Case 98-5835, Docket No. 114 in Case No. 99-1163).
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pretrial nmenoranda or at the pretrial conference. The Court also
found that allowi ng an amendnent to add PHRA clains after the
jury’s verdict would prejudice the defendant because it had nade
litigation and settlenment decisions with the understanding that
the only clains in the case were Title VII clains subject to the
statutory cap.

In their nmotion for newtrial, the plaintiffs argue
that the Court erred in not allowng themto anend their
pl eadings to add a PHRA claim and they renew their request to
anmend. They argue that the parties inpliedly consented to try
PHRA clains to the jury because evidence presented at trial
referred to the plaintiffs’ April 29, 1998, conplaint filed with
t he Pennsyl vani a Human Rel ati ons Conm ssion. The adm nistrative
conplaint itself was entered into evidence, and several police
enpl oyees testified concerning their know edge of its being
filed.

The plaintiffs’ argunment that the adm ssion of this
evi dence constitutes inplied consent to try a PHRA claimis
m st aken. This evidence was admtted because the April 1998
filing of the adm nistrative conplaint was one of the protected
enpl oynment activities for which the plaintiffs alleged they
suffered retaliation. The evidence therefore supported the Title

VIl clains pled in the conplaints and submtted to the jury and
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cannot reasonably be construed as the parties’ inplied consent to
try PHRA cl ai ns.

The Court finds no error in its prior decision denying
the plaintiffs’ request to nold the verdict to avoid Title VII’'s
statutory cap and denying the plaintiffs’ request to anmend their

pl eadi ngs to add a PHRA cl ai m

3. The Limted Post-Verdict D scovery Concerning
Raynond Carnation’s Tax Returns

The plaintiffs’ clainms for conpensatory damages were
tried to the jury. Plaintiff Raynond Carnation’s clains for
equi tabl e danages resulting fromhis term nation, including front
and back pay, were tried to the Court. Between the jury’s
verdi ct and the hearing on equitable danages, the Court permtted
both parties to take limted discovery. The plaintiffs contend
that allow ng this discovery was an abuse of discretion.

After the jury' s verdict, the Court held a scheduling
conference with counsel to discuss how to address Raynond
Carnation’s claimfor equitable damages. One day after the
conference, the defendant noved to conpel Carnation to produce
tax returns in his possession for the years in which he sought
back pay, as well as signed authorizations to obtain those
returns fromthe IRS, and to submt to a deposition. The Court
granted the notion in part on June 9, 2008, ordering Carnation to

provi de returns and authorizations, but deferring a decision on a
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deposition until after the returns were received and the
def endant could explain the specific questions it wi shed to ask
of Carnation.

On June 11, 2008, the plaintiffs filed a notice with
the Court that Carnation had provided the defendant with all tax
returns in his possession and with signed authorizations. On
August 17, 2008, the plaintiffs noved for perm ssion to depose
Deputy Conm ssioner Jack Gaitens, whomthe Gty had identified as
a wtness in support of its argunent that Carnation’s post-
term nation conviction for marijuana use should cut off his
entitlement to back pay. On October 27, 2008, the defendant
filed a notice with the Court stating that, as of QOctober 20,
2008, it had received the last of Carnation’s tax returns in
response to his authorizations, and requesting Carnation’s
deposition.®

On Decenber 18, 2008, the Court granted the requests to
depose Carnation and Gaitens. On February 3, 2009, the

plaintiffs notified the Court that these depositions had been

6 Wiile the parties were waiting for the IRS to respond
to the authorizations and provide Carnation’s tax returns, they
engaged in extensive notion practice, sonme of which concerned the
pace of discovery. The plaintiffs noved to sanction the
defendant for not pronptly providing the IRS with Carnation’s
signed affidavits. The defendant, in turn, noved to sanction the
plaintiffs for filing their sanction notion, stating that,
contrary to the plaintiffs’ representations, it had sent
Carnation’s authorizations to the RS within two days of
receiving them The Court denied both sanctions notions.
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conpl eted and requested a pre-hearing conference; on February
17, 2009, the Cty filed a notice agreeing that discovery was
conpl ete and a conference should be schedul ed. The Court issued
an order requiring the parties to file pre-hearing nenoranda and
nmotions in limne prior to the conference, which was held on
March 17, 2009. At the conference, the Court, wth the agreenent
of counsel for both parties, schedul ed the hearing on equitable
damages for May 18, 2009. The hearing took place on that date
and, on July 7, 2009, the Court issued its decision awardi ng
Carnation back pay in the anount of $208, 781

The plaintiffs make several argunents as to why it was
an abuse of discretion for the Court to allowthe limted
di scovery on Carnation’s equitable danages. First, they argue
that allowng this discovery violated the | aw of the case
doctrine because the Court had previously denied WIIiam and
M chael McKenna's request to amend their conplaints to add
wrongful termnation clainms on the ground that, anong other
reasons, adding those clainms would cause undue del ay and
prejudi ce by requiring additional discovery. They contend that
having held that additional discovery on the MKennas’
term nations would unduly delay the case, the Court could not
order additional discovery on Carnation’s equitable damages.

Thi s argunment m sunderstands the | aw of the case

doctrine. That doctrine “directs courts to refrain fromre-
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deci ding issues that were resolved in an earlier stage of
l[itigation,” absent a showi ng of a conpelling reason to do so.

Pub. Interest Research Group of N.J., Inc. v. Magnesium El ektron,

Inc., 123 F.3d 111, 116 (3d Gr. 1997). It applies when a court
is reconsidering the sane issue raised earlier or applying the

sane rule of law earlier determ ned. See Feesers, Inc. v.

M chael Foods, Inc., 591 F.3d 191, 207 (3d Gr. 2010). The

doctrine does not apply to the Court’s decision here to allow the
parties to conduct |imted post-verdict discovery on Carnation’s
equi tabl e cl ai ns because the Court had not previously addressed
the issue and it, therefore, had not been “resolved at an earlier
stage of the litigation.”

Al t hough incorrectly couched as an argunent concerning
the “law of the case,” the plaintiffs’ essential conplaint is
that the decision to all ow post-verdict discovery was unfair,
given the Court’s earlier decision to deny the MKennas’ request
to anend their conplaints. The Court does not agree. The Court
has al ready di scussed above the reasons for its decision to deny
t he McKennas’ request to anend and has found no error in that
deci si on.

When the Court subsequently granted reconsideration of
its decision with respect to Raynond Carnation and allowed himto
recover equitable damages, this reopened the issue of additional

di scovery concerning his claim Because discovery closed in this
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case in 2002, prior to the grant of sunmary judgnment and the
subsequent appeal, and because Carnation was seeking equitable
damages up through and beyond the 2007 trial on conpensatory
damages, sone additional discovery was necessary, at a m ninum
to update Carnation’s wage and earnings information for the years
2003 t hrough 2007.

Such additional discovery was taken on both sides. The
plaintiffs obtained updated information fromthe City concerning
the salary and benefits that Carnation would have received had he
remai ned a police officer.” They al so deposed Deputy Conm ssi oner
Gaitens concerning the effect Carnation’ s post-term nation
mar i j uana convi ction woul d have had on his continued enpl oynent
as a police officer. The Gty obtained additional discovery of
Carnation’s tax records and took Carnation’s deposition.

Permtting this additional discovery was neither unfair
to the plaintiffs, nor an abuse of discretion by the Court.

Al t hough conpleting this additional discovery took |onger than
the Court anticipated, this was not the result of dilatory
behavi or by either the Court or the parties. The primary del ay
was the four nonths between the defendant’s providing the IRS
wi th authorizations for Carnation’s tax returns and the IRS s

producing the last of the returns in its possession.

! See the Stipulation of the Parties filed May 18, 2009
(Docket No. 224 in Case No. 98-5835, Docket No. 239 in Case No.
99-1163).
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4. The Failure to Enter Final Judgnment for WIIliam
and M chael MKenna After the Jury Verdict

The plaintiffs argue that the Court erred by not
entering a final judgnent in favor of Mchael and WIIiam McKenna
i medi ately after the jury verdict in their favor. The Court
instead waited until after it had held a hearing and rendered a
deci sion on Carnation’s equitable danage clains before entering
final judgnent as to all three plaintiffs.

The Court addressed this issue in its June 13, 2008,
Order denying the plaintiffs’ post-verdict notion to enter
judgnment as to M chael and WIIliam McKenna. The Court noted
that, with the agreenent of counsel, the clains of all three
plaintiffs had been consolidated for trial and tried together to
a jury verdict on conpensatory damages. Under Federal Rule of
Cvil Procedure 54(b), the Court could not enter judgnent “as to
one or nore, but fewer than all, clainms or parties” in an action
unl ess the Court “expressly determnes that there is no just
reason for delay.” The Court found that the Rule applied and
that there was a just reason for delaying entry of final judgnment
as to the McKennas because delay would avoid the risk of
duplicative appeals. The Court found that any appeal fromfinal
judgnment in favor of the McKennas would likely involve the sane
i ssues as any subsequent appeal of final judgnent in favor of

Car nat i on.
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In their nmotion for a newtrial, the plaintiffs have
not offered any basis for finding the Court’s decision to delay
entering final judgnment for the MKennas to be erroneous.

The plaintiffs argue that, because the Court ordered
t hese cases consolidated “for trial,” the consolidation should be
deened to have lasted only until the jury verdict, at which tine
the two actions should once agai n have been consi dered separate
cases, which would have allowed entry of final judgnent as to
M chael McKenna, the plaintiff in Case No. 98-5835. This
interpretation of the consolidation order is not tenable.

At a conference with the parties on Decenber 13, 2007,
the Court raised the question of whether the two cases (Case 98-
5835 brought by M chael Mkenna and Case 99- 1163 brought by
WIliam McKenna and Raynond Carnation), which had al ready been
consol i dated for discovery, should be consolidated for trial.
Counsel for the plaintiffs agreed that they should be
consolidated. The plaintiffs’ counsel did not indicate that any
consolidation should termnate wth the verdict or otherw se
excl ude post-verdict proceedings. Based on this discussion, the
Court issued an order on Decenber 14, 2007, consolidating the
cases “for trial.” Inissuing this order, the Court contenpl ated
-- and understood the parties to have agreed -- that the
consol i dati on woul d enconpass the remaining pre-trial

proceedi ngs, the trial itself, and any post-trial notions. Had
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the Court intended the order to reflect the plaintiffs’ current
position that consolidation should have ended with the verdict,
the Court would have used different |anguage, consolidating the
cases “only for purposes of trial” or “for trial only.”

Because the cases renmi ned consolidated after the
verdict, the Court could only enter judgnment for the MKennas
alone if it found no just reason for delay pursuant to Rule
54(b). The plaintiffs offer no argunent that underm nes the
Court’s conclusion that the risk of duplicative appeals
constituted a just reason to not enter separate final judgnents
for the McKennas and for Carnation. That risk has becone nore
certain now that both sides have filed post-judgnment notions that
rai se issues applicable to all three plaintiffs’ clainms and that

woul d be duplicative if raised in separate appeals.?

8 In their notion for a newtrial, the plaintiffs refer
to the decision of the United States Court of Appeals for the
Third Crcuit in McKenna v. City of Phil adel phia, 304 Fed. Appx.
89, 2008 W 4996621 (3d Cir. 2008). That decision affirned this
Court’s dismssal of WIIliam MKenna's second |lawsuit, filed in
2006, while this case was on appeal. See n.2, supra. In the
section of the MKenna opinion describing the procedural history
of this case, referred to as “MKenna |I,” the appellate court
commented in a footnote that “W note that McKenna | proceeded to
trial and, on May 14, 2008, a judgnent of $10 mllion was entered
by the District Court in favor of plaintiffs, including MKenna.”
This description was inaccurate, in that only the jury's verdict
was entered on May 14, 2008, not a final judgnent. The
plaintiffs nonethel ess argue that this statenent constitutes a
“hol di ng” of the appellate court that requires that a final
j udgment be deened to have been entered as of that date. The
statenent in McKenna is dicta nmade in a decision in a separate
case. It does not affect the entry of final judgnent in this
case.
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5. The Cal cul ati on of Raynond Carnation’s Back Pay

The plaintiffs contend the Court nmade several errors in
cal cul ating Raynond Carnation’s award of back pay. The Court
finds no nerit to the plaintiffs’ argunents.

The Court awarded Carnation over six years of back pay,
fromhis termnation on March 12, 1999, through August 30, 2005.
The Court cut off back pay as of August 30, 2005, for two
reasons. It found that, as of that date, Carnation had becone
conpl etely disabled from depression and had never returned to the
work force, which served to cut off Carnation’s right to back pay

under Starceski v. Westinghouse Elec. Corp., 54 F.3d 1089, 1101

(3d Cr. 1995) (“[A]s a general rule, an enpl oynent

The plaintiffs also state that they were unable to
retrieve fromthe official files of this case the m nute sheet
for the proceedings held May 14, 2010, the |ast day of trial and
the day the jury returned its verdict. The plaintiffs state that
they wanted to obtain the m nute sheet “so they could point [out]
to the Court that a judgnent was entered by the Court on May 14,
2008, for all plaintiffs in the amount of Ten MIlion Dollars as
found by the Third Crcuit.” PI. Mem in Support of their Post-
Trial Mdtions at 32. Although the Court has al so been unable to
retrieve the mnute sheet for May 14, 2010, the transcript of the
proceedi ngs held on that date shows unequivocally that no
judgnment was entered. After the verdict was published and
counsel for the City stated that they would be seeking to inpose

Title VII's statutory cap on the verdict, the Court stated “I’'m
just going to leave it as it is, but I'"mnot going to enter
j udgnent on anyt hi ng, because we’ve still got front pay, back

pay, and obviously, there is a $300,000 cap. Gkay?” 5/14/08

N.T. at 220. The plaintiffs’ counsel did not object at the tine
to the Court’s statenent that it would not be entering judgnent,
and the Court then adjourned proceedings after stating that it
woul d hold a tel ephone conference within two weeks to di scuss how
to proceed on the remaining issues.
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discrimnation plaintiff will not be allowed back pay during any
periods of disability”) (internal quotation and brackets

omtted); see also NNL.RB. v. Louton, Inc., 822 F.2d 412, 415

(3d Cir. 1987) (“An enployer is not generally |iable for back-pay
for periods when an enpl oyee is unavail able for work due to a
disability.”). The Court also found that, as of that sane date,
Carnation had withdrawn fromall participation in the workforce
and thereby cut off his right to back pay for failure to mtigate

hi s damages. See Tubari Ltd., Inc. v. NL.RB., 959 F. 2d 451,

454 (3d Cir. 1992) (“[A]n enployer neets its burden on the
mtigation issue by showi ng that the enpl oyee has wthdrawn from
t he enpl oynent market.”). The plaintiffs argue both of these
findings were erroneous.

The plaintiffs allege that the Court inproperly found
Carnation to be disabled based on his entitlement to Soci al
Security disability benefits. Carnation applied for Soci al
Security disability benefits in 2008 and was awar ded them
retroactively from August 30, 2005, the date upon which the
Social Security Adm nistration (“SSA’) found Carnation to have
beconme conpletely disabled. The plaintiffs argue that by relying
on the SSA's finding of disability to cut off Carnation’ s right
to back pay, the Court was inproperly using his Social Security

benefits to reduce his danage award.
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The plaintiffs are correct that Social Security
paynments cannot be used to offset an award of back pay. Maxfield

V. Sinclair Int’l, 766 F.2d 788 (3d G r. 1985). The Court,

however, did not use Carnation’s Social Security award as an
offset. Instead, it considered the award only as evi dence of
Carnation’s disability. The Court did not consider the SSA s
finding to be conclusive, but evaluated it along with Carnation’s
own testinony concerning the extent of his depression.

This distinction between the use of Social Security
benefits for these two different purposes is expressly recogni zed
in Maxfield. In Maxfield, an age discrimnation case, the
district court allowed the defendant to introduce evidence of the
plaintiff’s Social Security retirenment benefits at the damages
phase of the trial for the limted purpose of show ng that the
plaintiff had not used his best effort to mtigate his danmages.
The district court refused, however, to use the Social Security
benefits as a set off to the plaintiff’s danages. The appellate
court affirmed, finding that the collateral source rule prevented
the plaintiff’s Social Security benefits from being used to
of fset his danages, but found no error in the fact that the
def endant “was permtted to, and did, argue to the jury,” based
on those benefits, “that [the plaintiff] was better off after his
forced retirenent.” 1d., 766 F.2d at 795. Here, the Court used

evi dence of Carnation’s Social Security disability benefits for
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the simlar purpose of determning if and when Carnation becane
conpletely disabled and was no | onger entitled to back pay.

The plaintiffs also challenge the Court’s term nating
Carnation’s back pay based on his withdrawal fromthe work force
as of August 30, 2005. The plaintiffs do not challenge the
Court’s factual finding that Carnation conpletely wthdrew from
t he workforce on that date, which was based on Carnation’s
testinony that he had submtted no applications for enploynent to
any enpl oyer after being discharged from Tenple University in
August 2005 through the May 2009 hearing on his equitable
damages. Instead, the plaintiffs challenge the |egal basis for
using Carnation’s withdrawal fromthe work force to cut off his
right to back pay.

In using Carnation’s failure to ook for work to cut

off his back pay, the Court relied on Tubari Ltd., Inc. v.

N.L.R B., which held that an enpl oyer could show that an enpl oyee

had failed to mtigate his damages by showi ng that the enpl oyee

had “w thdrawn fromthe enploynent market.” 959 F.2d at 454.
Tubari, however, was not an enpl oynent discrimnation case. It
i nvol ved workers illegally discharged in violation of the

Nat i onal Labor Rel ations Act (“NLRA’). The plaintiffs argue that
Tubari is therefore inapplicable to this case and that
Carnation’s failure to |l ook for any enpl oynent after August 2005

shoul d not prevent himfromreceiving back pay.
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The plaintiffs are incorrect. The reasoning of
Tubari applies to Title VII clains |like this one. The NLRA was
the nodel for Title VII's back pay provision. Mxfield, 766 F.2d
at 793. Under both statutes, a plaintiff is not entitled to back
pay to the extent that a defendant can establish a failure to

mtigate damages. Ford Motor Co. v. EECC, 458 U S. 219, 231-32

(1982) (Title VII); Tubari, 959 F.2d at 453-54 (NLRA). Under

both statutes, an enployer can show failure to mtigate by
establishing that there was avail able work that was substantially
equi valent to that previously held by the plaintiff and that the
plaintiff failed to exercise reasonable diligence to obtain it.

Le v. Univ. of Pa., 321 F.3d 403, 407 (3d Gr. 2003) (Title VIl);

Tubari, 959 F.2d at 454 (citing Phel ps Dodge Corp. v. NLRB, 313

US 177, 198-200 (1941)) (NLRA). The Tubari court also held
that a defendant under the NLRA could show a failure to mtigate
by establishing that the plaintiff “has withdrawn fromthe
enpl oynent market.” 1d., 959 F.2d at 454.

Because of the simlarity between the back pay
provi sions of NLRA and Title VII, courts in this district have
consistently applied Tubari’s hol ding to enpl oynent

discrimnation cases. See, e.q., Tonasso v. Boeing Co., 2007 W

2458557 at *3 (E.D. Pa. Aug. 24, 2007) (holding that a defendant
can establish failure to mtigate by show ng that the enpl oyee

has withdrawn fromthe enpl oynent market, citing Tubari);
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Hol ocheck v. Luzerne County Head Start, Inc., 2007 W. 954308 at

*14 (M D. Pa. Mar 28, 2007) (follow ng Tubari in an ADEA case and
denyi ng back pay to a plaintiff who conpletely withdrew fromthe

| abor market); see also Caufield v. Center Area School Dist., 133

Fed. Appx. 4 (3d Cr. 2005) (not precedential) (holding, in an
ADEA case, that a defendant could prove a failure to mtigate
either by proving that other substantially equival ent positions
were available to the plaintiff and she failed to use reasonable
diligence in attenpting to secure themor that the plaintiff
“Wthdrew entirely fromthe enpl oynent market,” citing Tubari).
The Court finds no error in simlarly applying Tubari here.

The plaintiffs argue that, even if the Court properly
found that as of August 30, 2005, Carnation had becone conpletely
di sabl ed and had conpletely withdrawn fromthe work force, those
findings should not serve to cut off his back pay award because
both his disability and his wthdrawal fromthe work force were
the result of depression caused, at least in part, by the
defendant’ s wongful acts. The plaintiffs argue that, in |ight
of the verdict for Carnation, the jury necessarily found, as
Carnation contended at trial, that the Cty's retaliatory actions
exacerbated his depression and caused himto suffer severe
enotional distress. The plaintiffs contend that this finding
bi nds the Court in awardi ng equitabl e danages and that it was

error for the Court to find that Carnation’s disability and
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w thdrawal fromthe work force were not related to the Gty’'s
actions.

The Court addressed this issue inits July 7, 2009,
Menor andum and Order. The Court acknow edged that neither
Carnation’s conplete disability nor his withdrawal fromthe
wor kf orce woul d cut off his entitlenent to back pay if those
actions could be attributed to the Gty s wongful discrimnation

or retaliation. See Starceski, 54 F.3d at 1101 (“[ Al n enpl oyer

who has discrimnated need not reinburse the plaintiff for salary
| oss attributable to the plaintiff and unrelated to the
enpl oynent discrimnation”). The Court recognized that, as
inplicitly found by the jury, Carnation’s depression was
exacerbated by the Cty' s wongful acts.

Based on this recognition, the Court rejected the
City' s after-acquired evidence defense, in which the Cty argued
that Carnation’s post-term nation 2001 conviction for marijuana
possessi on woul d have required his term nation had he remained a
police officer and therefore should cut off his right to back
pay. The Court found, based on Carnation’ s testinony and the
facts presented as to his conviction, that Carnation’s use of
marijuana, a one-tinme event occurring within a year and a half of
his termnation fromthe police departnent at a tinme when he was

still suffering from depression, was sufficiently causally
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related to the City' s retaliation that it would be inequitable to
cut off Carnation’s back pay as a result of the conviction.

The Court, however, rejected the plaintiffs’ argunent
that Carnation’s disability and withdrawal fromthe work force in
August 2005 was simlarly caused by depression attributable to
the City’'s retaliation. After Carnation’s 1999 term nation from
the police departnent and his Septenber 2000 arrest and 2001
conviction for marijuana possession, Carnation held several jobs
and was enployed as an orderly at Tenple University for over
three years until he was term nated in August 2005. The Court
found that this intervening period of sustained enpl oynment
established that the CGty's actions did not prevent Carnation
from obt ai ni ng enpl oynent or cause himto becone conpletely
di sabl ed. The Court concl uded that whatever happened in 2005 to
cause Carnation’s depression to intensify and cause himto becone
conpletely disabled was not related to the defendant’s actions
six years earlier. The plaintiffs’ notion for a new trial

provides no basis for the Court to reconsider this conclusion.?®

° The plaintiffs also challenge the Court’s finding that
Carnati on had not established that he was entitled to an
addi tional recovery for the “buy back” value of unused sick,
vacation, and holiday tine. Carnation established that the Gty
of Phil adel phia allowed police officers to “bank” unused tine
and, if that tinme remai ned unused at retirenent or termnation,
the Gty would buy that tine back fromthe officer. Carnation
argued that, to the extent he was awarded back pay, he should
al so be awarded an additional amount representing the “buy back”
val ue of all the sick, vacation, and holiday tinme that he woul d
have accrued during the back pay period, based on his assertion
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6. The | ssuance of a Stay of Execution of Judgnent
wi t hout a Bond

After the entry of final judgnment for the plaintiffs,
the Gty noved to stay execution of the judgnment pending post-
j udgnment notions and appeal. The City also requested that the
stay be entered without requiring a supersedeas bond. The Court
granted the notion on July 30, 2009. The Court found that the
City was entitled to a stay of execution pending disposition of
the parties’ post-trial notions under Federal Rule of G vil
Procedure 62(b) and entitled to a stay pendi ng appeal under Rule
62(d). The Court found that, although a bond would ordinarily be
required to obtain either stay, a bond was not required in this
case.

The Court found that the Cty did not have to post a
bond pendi ng appeal under Federal Rule of Civil Procedure 62(f),
whi ch provides that, “[i]f a judgnent is a |lien on the judgnent

debtor’s property under the law of the state where the court is

that he woul d not have taken any tine off had he remained on the
police force. The Court rejected any award for “buy back” tine,
finding that the stipul ated damage figures submtted by the
parties already included a value for fringe benefits and that any
additional award could only be based on specul ation as to how
much tinme Carnation would actually have “banked” at the tine he
eventually left the departnment. In their notion for new trial,
the plaintiffs argue that these damages are not specul ative
because the Court must presune that Carnation woul d have banked
all his sick, holiday, and vacation tine. The plaintiffs offer
no authority for this clainmed presunption, and the Court finds no
error in its decision to decline to award damages for banked
tine.
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| ocated, the judgnment debtor is entitled to the sanme stay of
execution the state court would give.” The Court found that,
under Pennsylvania law, the plaintiffs’ judgnment would be a lien
on the City' s property under 42 Pa. C. S. 8§ 4303(a), and that, as
a political subdivision, the Gty of Phil adel phia was not
required to file a supersedeas bond to obtain a stay pending
appeal under Pa. R App. P. 1736(a)(2).

The Court found Pennsylvania |law to be unclear as to
whet her the City' s exenption fromfiling a bond applied not just
to the pendency of the appeal, but also to the pendency of post-
judgnent notions. Rather than decide the issue of state |aw, the
Court found that it had discretion to decline to order the Cty
to post a bond for a stay pending a decision on post-judgnment
noti ons under Federal Rule of G vil Procedure 62(b). That Rule
provides that a stay of execution pendi ng post-judgnment notions
can be made “[o]n appropriate terns for the opposing party’s
security.” Relying on an affidavit fromthe Cty’'s Budget
Director that stated that the City had appropriated $24, 500, 000
to pay settlenents and judgnents for the fiscal year beginning
July 1, 2009, the Court found that the appropriation provided
“appropriate terns” to secure the plaintiffs’ $1, 155,341 judgnent
during the pendency of post-judgnent notions, without requiring a

bond.
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In its notion for newtrial, the plaintiffs chall enge
the decision to stay execution of the judgnent w thout a bond.
The plaintiffs do not specifically address the Court’s
application of Federal Rule 62 or its interpretation of
Pennsylvania law. Instead, the plaintiffs argue that they had a
property right in their judgnent and that, by staying execution
of the judgnent, the Court “took the Plaintiffs’ noney” and
deprived them of their property w thout due process.?!® They
further argue that the Court inproperly accepted the affidavit of
the Gty Budget Director without providing the plaintiffs with an
evidentiary hearing or a neaningful opportunity to challenge the
affidavit.

The Court finds no nerit to the plaintiffs’ argunents.
The Court issued a stay of execution in accordance with the
Federal Rules of Cvil Procedure, applying Pennsylvania s
exenption of political subdivisions fromthe requirenent of
filing a supersedeas bond for appeal. The affidavit of the Gty
Budget Director was filed with the City's brief, to which the
plaintiffs had an opportunity to respond. The Court considered
the affidavit only for the purpose of inposing the stay for the
period of time between the issuance of judgnent and the pendency

of the appeal. 1In doing so, the Court considered the argunents

10 Plaintiffs’ Menorandumin Support of their Post-Trial
Motions at 69.
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raised by the plaintiffs in their opposition brief and found that
they did not raise sufficient factual disputes to warrant an

evi denti ary heari ng.

B. The Def endant’s Post-Judgment ©Modtions

The defendant City of Phil adel phia has noved for
judgnment as a matter of law as to certain clains brought by
Raynmond Carnation and M chael MKenna. |[|f judgnment is granted on
these clains, the Gty contends that a new trial on danages w ||
be necessary on all Carnation and M chael MKenna’s remaining
cl ai ns.

The City has also noved for a newtrial as to all three
plaintiffs on all issues. The City contends that inproper
statenents by the plaintiffs’ counsel caused the jury's verdict
to be swayed by passion, prejudice, and confusion. The City also
contends that the verdict was agai nst the weight of the evidence.
In the alternative, for this sanme reason, the City seeks a

remttitur of the verdict to an anount of $75,000 per plaintiff.

1 The plaintiffs contend that both of the City' s post-
judgment notions are untinely. The Cty's (and the plaintiffs’)
post -j udgnent notions were filed within 28 days fo the Court’s
July 24, 2009, entry of judgnent, as required by Fed. R Cv. P.
50(b) and 59(b). The plaintiffs’ argunent that the notions are
untinmely is based on their incorrect contention that the entry of
j udgnment occurred on the date of the verdict, which the Court has
addressed above at n.8, supra.
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1. The Mdtion for Judgnent as a Matter of Law

The Gty argues that it is entitled to judgnent as a
matter of law on three of the plaintiffs’ retaliation clains:
M chael McKenna’'s claimconcerning his assault by a fellow police
of ficer, Raynond Carnation’ s claimconcerning Captain Colarulo’ s
i nvol venent in his child custody di spute, and Raynond Carnation’s
claimconcerning his termnation. The Gty noved at trial for
judgnent on these clains at the close of the plaintiffs’ case.
5/13/08 N.T. at 127-31. The Court reserved its decision and
submtted the clains to the jury, which returned a verdict on al
claims in the plaintiffs favor.

In considering a notion for judgnent as a matter of
| aw, the Court mnust decide whether, "viewing the evidence in the
light nost favorable to the nonnovant and giving it the advantage
of every fair and reasonable inference, there is insufficient
evi dence fromwhich a jury reasonably could find liability."

Eshel man v. Agere Systens, Inc., 554 F.3d 426, 433 (3d Gr

2009). The question for the Court is “not whether there is
literally no evidence supporting the unsuccessful party, but
whet her there is evidence upon which a reasonable jury could

properly have found its verdict." 1d. (quoting Gonez v.

Al | egheny Health Servs., Inc., 71 F.3d 1079, 1083 (3d Cr. 1995)
(internal quotations and citations omtted). |In answering this

guestion, the Court “nust refrain fromwei ghing the evidence,
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determining the credibility of witnesses, or substituting [its]

own version of the facts for that of the jury." Marra v. Phila.

Hous. Auth., 497 F.3d 286, 300 (3d Gr. 2007).

a. M chael McKenna's Clains Relating to his
Assaul t

One of the issues presented to the jury was whet her
unlawful retaliation by the Gty was responsible for M chael
McKenna' s being assaulted by a fellow police officer on
February 14, 1998, after Sergeant Moroney allegedly threatened to
“kick [Mchael’s] ass.” Oder of May 1, 2008 (Docket No. 131 in
Case 98-5835; No. 150 in Case No. 99-1163). The Cty contends
that there was insufficient evidence presented to the jury to
allowit to reasonably find that M chael MKenna s assault was
i nstigated by Moroney or that Mdrroney’'s actions were notivated by
retaliatory animus. The key testinony concerning the assault was
given by M chael MKenna, Sergeant Mroney, and O ficer Seeger.

On direct exam nation, Mchael MKenna testified that,
after roll call on the evening of February 14, 1998, while
getting a battery for his radio, he overheard several officers in
the 5th squad room including Oficer Paul Seeger and O ficer
Walt Szamatowi cz, saying, “[D]id you hear that Sgt. Moroney was
gonna go kick Bill MKenna' s ass.” He heard O ficer Szamatow cz
reply, “Well, he’s not the only one that’s gonna kick Bill

McKenna's ass.” MKenna then approached Sergeant Moroney and
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asked to talk, and Moroney and McKenna went to an area near the

wonen’ s bat hroons. MKenna then told Mroney what he had

over heard, and Moroney responded “Yes, | did say | was gonna kick
Bill MKenna s ass, your brother Bill's ass, and if | would have
seen himyesterday | would have kicked his ass.” After that

conversation, MKenna went upstairs to the operations room and
Sgt. Moroney went into the 5th squad room where the officers who
made the coments were. 5/7/08 N.T. at 30-34.

M chael MKenna testified that he then ran into his

brother, WIlliam in the operations roomand told himthat “Sgt.
Moroney said he’s gonna kick your ass, now he’s saying that he’s
gonna kick nmy ass.” M chael MKenna then began to wal k out of
the building, and as he was doing so, Oficers Szanmatowi cz ran up
to himand began a verbal altercation. As they were speaking,
O ficer Seeger cane up, called McKenna a vulgarity, and pushed
himoff the step that he was on, causing McKenna to injure his
hand. MKenna testified that Mroney was not present during the
i ncident, but that he came running up afterwards and began
screamng at him telling himthat he was causing trouble and
woul d be witten up. Mroney told McKenna to go hone and McKenna
subsequently went to the hospital where his hand was placed in a
cast. 5/5/08 N.T. at 34-39, 41-42.

On cross-exam nation, Mchael MKenna admtted that

Sergeant Moroney did not tell Oficer Seeger to attack him but
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said he “believed [Mdroney] instigated it.” Asked if he believed
O ficer Seeger assaulted himon his own, MKenna said that “[h]e
didit on his owmn after being instigated, | believe.” MKenna
admtted that, in his deposition given February 2002, when asked
if he thought Mdroney told Seeger to assault him he responded,
“No, that’s sonething that Seeger did on his own.” 5/7/08 N.T.
99-102.

Sergeant Moroney was called as a wtness in the
plaintiffs’ case. He testified that M chael MKenna approached
himafter roll call on February 14, 1998, and asked to talk. He
said that, although he had never said that he wanted to *Kkick
[WIIliam MKenna s] ass,” he did nmake it known that he was
| ooking for WIIliam McKenna and wanted to confront him He added
that, after this conversation, Mchael MKenna went to the
operations roomand Mroney went to the squad room Moroney
testified that neither Seeger nor Szamatowi cz were in the squad
room when he entered, although Szamatow cz nay have been there
later. He testified that he left the squad roomfor the
operati ons room because of a disturbance. He saw a nunber of
people in the hallway and was told by M chael MKenna that
Szamatowi cz had gotten “in his face” and “hollered” at him and
then left the station. Mroney then left the station to find
Szamat owi cz and spoke to himon the sidewal k. He then heard a

“commotion” inside and went back inside where he found that
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Seeger and M chael MKenna had had an altercation. 5/9/08 N T. at
53- 63.

O ficer Seeger testified in the defendant’s case. H's
version of the incident was that he had been tal king to anot her
of ficer about WIIliam MKenna's being disciplined earlier that
day and said sonething |like “which jerkoff started this one,”
when M chael MKenna canme up and confronted him He and MKenna
exchanged words and M chael MKenna “placed his left hand on ny
right wist,” after which several officers separated them
Seeger testified that he had not spoken to Mdroney that day and
t hat Moroney never gave himany signal or indication that he
want ed sonet hi ng done to M chael MKenna. 5/13/08 N.T. at 12-13.

The Gty contends that M chael MKenna's testinony is
insufficient for the jury to find that Sergeant Moroney
instigated the altercation between Oficer Seeger and M chael
McKenna. The City describes as “undi sputed” Oficer Seeger’s
testinony that he acted on his own because it accords with
M chael McKenna’s 2002 deposition testinony that Seeger acted “on
his own” and is not contradicted by McKenna's trial testinony in
whi ch McKenna admtted that Moroney did not tell Seeger to attack
hi m but that he “believed” Mroney instigated the incident.

In evaluating the sufficiency of the plaintiffs’
evidence, the Court is mndful of the earlier appellate decision

inthis case: More v. Cty of Philadelphia, 461 F.3d 331 (3d
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Cr. 2006). In Moore, the United States Court of Appeals for
the Third Crcuit found that the summary judgnment record
contained sufficient evidence for a reasonable jury to concl ude
that M chael MKenna’'s assault was caused by retaliatory aninmus
on the part of Sergeant Mdroney. The appellate court descri bed
the rel evant evidence as M chael MKenna’'s hearing “Moroney
threaten that he would *kick [Mchael's] ass’ and *Kkick
[WIlliams] ass’” and the fact that “[f]ifteen m nutes |ater,

M chael was assaulted by a fellow police officer.” Although the
Moore court recogni zed that “a fellow officer assaulted MKenna,
rather than Moroney hinself,” it found that a jury could
reasonably concl ude that Mroney instigated the assault because
there was “evidence to suggest that [Moroney] openly endorsed the
assault to a squad that already deeply disliked the victim and

t he assault occurred 15 mnutes later.” 1d., 461 F.3d at 347

n. 7.

The same evidence found sufficient in More was
presented to the jury here. M chael MKenna testified that he
overheard O ficers Seeger and Szamatow cz tal ki ng about Moroney
threatening to kick his brother’s ass and that Moroney
subsequently admtted to himthat he had said it. He also
testified that, after his conversation with Mroney, he told his
brot her that Moroney was now threatening to kick both his and his

brother’s ass. Both MKenna and Moroney testified that, after
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their conversation, Mironey went into the squad room and MKenna
testified that both Seeger and Szamatow cz had been in the squad
room before he and Mroney began their conversation. Both
M chael McKenna and Moroney’s testinony agreed that, within a
short tinme after their conversation, Seeger and McKenna had their
al tercation.

At summary judgnent, the Mdore court found that,
view ng these facts in the light nost favorable to the
plaintiffs, a reasonable jury could infer fromthemthat Seeger’s
assault was instigated by Sergeant Money. The Court nust apply
a substantially identical standard in deciding the City’'s notion
for judgnent as a matter of law on this sane issue. Reeves v.

Sanderson Pl unbi ng Products, Inc., 530 U S. 133, 150 (2000)

(“[T] he standard for granting summary judgnent ‘mrrors’ the
standard for judgnment as a matter of law, such that ‘the inquiry

under each is the sane.’””) (quoting Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 250-251 (1986)). The Court nust draw all
inferences in favor of the plaintiffs and cannot nmake credibility
determ nations or weigh the evidence. |[|d.

In light of Mdore, and because the Court finds no
significant difference between the facts presented on this issue
at summary judgnent and those presented at trial, the Court
concludes that the plaintiffs presented sufficient evidence to

support the jury's finding that Sergeant Mroney instigated
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O ficer Seeger’s assault on Mchael MKenna because of
retaliatory aninmus and that the Cty was therefore liable for the

assaul t.

b. Raynmond Carnation’s Clains Relating to his
Cust ody Dispute

The Gty challenges the sufficiency of the evidence to
establish that Captain Colarulo’ s involvenent in Raynond
Carnation’s custody dispute in the sumer of 1998 was notivat ed
by retaliatory aninus.

The plaintiffs’ evidence on this issue cane fromthe
testi mony of Raynond Carnation and Captain Col arulo. Raynond
Carnation testified that he was involved in a custody battle with
an ex-girlfriend in 1998 over the custody of their daughter. He
testified that the police departnent becane involved in that
dispute in early July when Lieutenant Bachmayer went to his ex-
girlfriend s house, picked her up, and took her to be interviewed
by Captain Colarulo. Carnation testified that, before that
incident, no one in the departnent to his know edge had done
anything to becone involved in his custody dispute. 5/7/08 N T.
at 229-31.

Captain Colarulo testified that, sonmetinme between
Carnation’s transfer out of the 25th District after Menorial Day

and his subsequent assignnent to the autopound in July 1998, he
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was contacted by Carnation’s ex-girlfriend, Robin Kelly.
Colarulo testified that Kelly told himthat she was having on-
going problens with Carnation. Colarulo said that he cautioned
her that he had to be “careful with [his] involvenent with her”
because he believed that Carnation was going to file “sonme kind
of an action” against himand he did not “want to nmake it | ook
like retaliation by assisting her.” Colarulo testified that
Kelly then told himthat “that explains what [Carnation] told

[ her] several weeks ago” when he said that, if Colarulo called,
Kelly should say that “everything is okay and that [Carnation]
woul d buy her a house next year when he got the noney fromhis
lawsuit.” Kelly also told Colarulo that Carnation was

t hreat eni ng her and was threatening to kidnap their child.
5/8/10 N. T. 179-82.

Colarulo testified that he then arranged for Kelly to
be transported to the 25th District so that he could interview
her about her statenent that Carnation would buy her a house if
she told Col arulo that everything was okay. After he interviewed
her, Colarulo had her transported to the northeast detective
division to report Carnation’s threats. He said that he told her
that he would attenpt to get her help. 5/8/ 10 N. T. 181-82.

Colarulo testified that, prior to this incident, Kelly
had called both him and ot her supervisors a nunber of tinmes in

the past. He testified that, on these prior occasions, he had
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never had Kelly transported to the 25th District to be
i ntervi ened. After this incident, Kelly continued to cal
Col arul o and had called himas recently as three or four nonths
before the May 2008 trial, |looking for his help and telling him
that no one else could help her. Colarulo testified that
officers in the northeast division had had nunerous encounters
with her and Carnation over the years concerning “donestic
vi ol ence issues.” 5/8/10 N T. 180, 183.

The City argues that the testinony of Carnation and
Colarulo is not enough to allow the jury to conclude that his
reaction to Kelly's calls was notivated by illegal retaliation.
The plaintiffs argue that this evidence was found sufficient in
Moore. The evidence presented at trial, however, differs from
the summary judgnent record that was eval uated in Moore.

The Mbore court describes the evidence concerning
Colarulo’s intervention in Carnation’s custody matter as:

During the sunmmer of 1998, Colarulo al so

intervened in Carnation's child custody

di spute with the nother of his child. The

not her of his child said that when she first

contacted Colarulo in January of 1998,

Col arul o was reluctant to becone invol ved.

However, in the sumrer of 1998, she received

“a different response” as “she was wel coned

totalk to him as [Colarulo] indicated to

her that he would do anything to help her and

her daughter.” . . . Colarulo pressed the

not her for information about whet her

Carnation was drinking, did drugs, or had
heard of his recent hospitalization.
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461 F. 3d at 340. At trial, the plaintiffs did not present
testinmony from Robin Kelly. No testinony was presented at trial
that Colarulo was “reluctant” to becone involved in Carnation’s
custody prior to the sumrer of 1998 or that he subsequently
indicated to Kelly that “he would do anything to help her and her
daughter.” There was al so no evidence presented that Colarulo
pressed Kelly for information about Col arul o’ s drinking, drug
use, or hospitalization.

Despite the differences between the summary judgnent
record and the trial record, the Court believes that More’s
reasoni ng requires the conclusion that the evidence presented at
trial was sufficient for a jury to find retaliatory aninus. The
Moore court concluded that the summary judgnment record “is
susceptible of the interpretation that Carnation was falsely
disciplined for attenpting to contact his supervisors on Menori al
Day weekend and that Col arul o thereafter becane involved in
Carnation's custody battle with the nother of his child.” 461
F.3d at 348. The More court found that a reasonable jury “m ght
wel | conclude that this pattern of harassnent m ght di ssuade a
reasonabl e worker from bringing or supporting a charge of
discrimnation.” |d.

The evi dence presented at trial shows the sane “pattern
of harassment” found sufficient in More. Like the evidence in

the summary judgnment record, the evidence at trial is
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“susceptible to the interpretation” that Captain Colarulo’ s
response to Robin Kelly s conplaints changed after he becane
aware that Carnation mght bring an action against him In
handling Kelly' s previous calls, Colarulo had never arranged to
have her transported anywhere, but in response to this call, he
arranged to have Kelly brought to the district for an interview
and, afterwards, had her transported to the northeast division to
be interviewed concerning her allegations against Carnation.
Colarulo admtted telling Kelly that he would attenpt to get her
help and admtted that, even years after the incident at issue,
she still looks to himfor assistance in her disputes with

Car nati on.

Because the Court finds that the evidence presented at
trial is not significantly different fromthat considered in
More, and because More found such evidence sufficient to
support a claimof retaliation based on Captain Colarulo’s
i nvolvenent in Carnation’s child custody issues, the Court wl|
deny the Cty's notion for judgnent as a matter of law on this

i ssue.

C. Raynmond Carnation’s Clains Relating to his
Term nation

The Gty seeks judgnent as a matter of |aw on Raynond
Carnation’s claimthat his termnation fromthe Phil adel phia

police department was the result of unlawful retaliation. The
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Cty contends that, although Carnation was term nated as a result
of disciplinary proceedi ngs brought by Captain Col arul o, the
plaintiffs cannot establish the requisite causal |ink between the
termnation and Colarulo’ s alleged retaliatory ani nus because the
recomendation to term nate was made by an i ndependent Police
Board of Inquiry (“PBlI").*?

Very little testinony was offered at trial by either
si de about the PBlI’'s involvenent in Carnation’s termnation. The
basic facts, however, were not disputed. Carnation was brought
up before the PBI on disciplinary charges filed by Captain
Col arulo. Colarulo charged Carnation with two counts of
i nsubor di nati on and one count of neglected duty stemm ng from
Carnation’s actions over the weekend of Menorial Day 1998. The
PBlI, consisting of a three-officer panel, held a hearing on
January 19, 1999, at which Carnation was represented by counsel
and testified on his owm behalf. The PBI was charged with
eval uating the evidence presented, rendering a decision, and
recommendi ng a puni shnment. The PBI board upheld the charges
filed by Col arul o, added an additional charge of conduct

unbecom ng an officer, and reconmended that Carnation be

12 Unli ke the other clains for which the defendant seeks
judgnent as a matter of |law, Carnation’s claimconcerning his
term nati on was not addressed in the More decision, which does
not nention the termnation in its discussion of the allegedly
retaliatory actions taken agai nst Carnation. See More, 461 F.2d
at 339-40, 348.
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termnated. No evidence was presented at trial to suggest that
the officers on the PBI had any retaliatory aninmus toward
Carnation or even that they knew that Carnation had engaged in
protected activity. 5/7/10 N.T. at 188, 215, 235-36, 5/8/10 N.T.
at 178, 5/13/10 N.T. at 108, 138.

Because no evidence was presented at trial to show that
t he nenbers of Carnation’s PBlI knew of his EEOC conpl ai nt or any
other of his protected activities, the jury had no basis to find
that the PBI, itself, was notivated by retaliation. See More,

461 F.3d at 351; Anbrose v. Twp. of Robinson, 303 F.3d 488, 493

(3d Cr. 2002) (“It is only intuitive that for protected conduct
to be a substantial or notivating factor in a decision, the
deci si on- makers nust be aware of the protected conduct”).

Under certain circunstances, however, the retaliatory
ani nus of a non-deci si onmaki ng enpl oyee |i ke Captain Col arul o can
be inputed to an ot herw se unbi ased deci si on-nmaker. Such an
inputation is not automatic. See More, 461 F.3d at 351 (noting
that evidence of retaliatory intent on the part of Captain
Col arul o could not reasonably be inputed to the entire police
departnent and hol ding, therefore, that WIliam and M chael
McKenna coul d not bring clains concerning adverse actions taken
after they were transferred out of the 25th District unless they
coul d show “an i ndependent basis for the inference of retaliatory

ani nus”).
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Courts have reached different conclusions about the
circunstances that will justify inputing another enpl oyee’s
aninmus to the ultimate decision-maker. There is general
agreenent in the federal courts that a plaintiff can establish
l[iability by showi ng that a decision-nmaker did nothing nore than
“rubber stanp” a recommendati on nmade by an enpl oyee notivated by
unl awful ani mus or that a decision-maker was acting as an

unwi tting dupe or “cat’s paw’ for such an enpl oyee. See EECC. V.

BCl Coca-Cola Bottling Co. of L.A., 450 F.3d 476, 484-85 (10th

Cr. 2006) (collecting cases). GCircuit courts have disagreed,
however, whether liability can be inposed when a biased non-
deci si on- maker exercises a | esser degree of control or input
concerni ng an enpl oynent deci si on.

At one extrene, the United States Court of Appeals for
the Fourth Circuit has refused to extend liability beyond the
“cat’s paw’ or “rubber stanp” paradigns to cases in which a
bi ased enpl oyee exercises substantial influence over an
enpl oynent action, but is not the actual decision-naker:

[We decline to endorse a construction of the

di scrimnation statutes that would all ow a

bi ased subordi nate who has no supervisory or

di sciplinary authority and who does not nake

the final or formal enploynent decision to

beconme a deci si onmaker sinply because he had

a substantial influence on the ultimate

deci si on or because he has played a role,

even a significant one, in the adverse
enpl oynment deci si on.
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Hll v. Lockheed Martin Logistics Mynt., 354 F.3d 277, 291 (4th

Cir. 2004). Oher circuits have declined to adopt this
restrictive interpretation and have adopted different approaches,
allowng a plaintiff to recover upon a show ng that a non-

deci si on-maker’s bias “caused” the adverse decision or

“substantially influenced” or “tainted” it. See BC Coca-Cola,

450 F. 3d at 487 (describing Hill's focus on identifying the
actual decision-maker as “m splaced” and holding that, to
establish liability, a plaintiff nmust show that the influence or
i nput of a biased non-decision nmaker “caused the adverse

enpl oynent action”); Lust v. Sealy, Inc., 383 F.3d 580, 584-85

(7th Gr. 2004) (describing Hll's approach as “inconsistent with
the normal analysis of causal issues in tort litigation” and
affirmng earlier decisions holding that liability could be
establ i shed by showi ng that an adverse deci si on was
“substantially influenced” or “tainted” by a non-decision-naker’s
bi as) .

The United States Court of Appeals for the Third
Circuit has not directly addressed the split on this issue anpbng
the courts of appeal. It has, however, described its own
decisions as allowing plaintiffs to recover if they can show that
a bi ased non-deci sion-maker “influenced or participated” in the

adver se enpl oynent decision. Abranson v. WIlliam Paterson Coll.

of N.J., 260 F.3d 265, 286 (3d Cir. 2001) (“Under our case | aw,
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it is sufficient if those exhibiting discrimnatory aninus
i nfluenced or participated in the decision to termnate.”)

(citing Abrans v. Lightolier Inc., 50 F.3d 1204, 1214 (3d Cr

1995)).

I n Abranson, a professor contended that she had been
termnated fromher university because the chair of her
departnent and the dean of her school harbored religious
prejudi ce agai nst her. Both the dean and the departnent chair
had refused to recommend that the plaintiff be retained as a
professor, but it was undisputed that the ultinate decision to
term nate her had been nade by the university president. The
district court granted the defendants sunmmary judgnment on the
plaintiff’s termnation claim in part, because there was no
evidence in the record to show that the president possessed
discrimnatory aninus toward the plaintiff. The court of appeals
reversed, finding that the record would allow a jury to find that
t he dean and departnent chair harbored di scrimnatory aninus and
that they “influenced” the president’s decision. Because the
dean and the departnent chair “played a role” in the ultimte
decision to termnate the plaintiff, the evidence of their
discrimnatory aninmus was sufficient to warrant reversal of
summary judgnent. 1d., 260 F.3d at 285-86.

The Gty never nentions Abranson in arguing for

judgnent as a matter of |law on Carnation’s termnation claim
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Instead, the City cites the Fourth Crcuit decision in Hll and a

non-precedential decision fromthis circuit, Foster v. New Castle

Area Sch. Dist, 98 Fed. Appx. 85, 88 (3d Cr. April 16, 2004).

Foster, w thout nentioning Abranson, cites H Il wth approval for
the proposition that “an enployer will be liable not for the
i nproperly notivated person who nerely influences a decision, but
for the person who in reality nakes the decision.”

Neither H Il nor Foster is binding precedent in this

Court. See Jamson v. Klem 544 F.3d 266, 278 n.11 (3d G

2008). Moreover, both the holding in HIl and the statenent in
Foster directly contradict Abranmson’s hol ding that ani nus can be
inputed to a decision-nmaker on the basis of a prejudiced

enpl oyee’ s influence into the ultimte decision. As a
precedenti al decision, Abranson binds this Court and determ nes
what showi ng the plaintiffs nust nake to establish that
Colarulo’s aninus notivated the PBlI’'s term nation deci sion.

The City also relies on another decision from outside
this circuit to argue that, because Carnation was permtted to
give his version of events at the PBlI hearing, the jury could not
reasonably have found that the PBlI’s term nation decision was

i nfluenced by Colarulo. The City quotes English v. Colo. Dep't

of Corrections as holding that “[a] plaintiff cannot claimthat a

firing authority relied uncritically upon a subordinate’s

prej udi ced recommendati on where the plaintiff had an opportunity
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to respond and rebut the evidence supporting the recommendation.”
248 F.3d 1002, 1011 (10th Gir. 2001).%=

English, however, is not the lawin this circuit and is
inplicitly rejected by Abranson. Like the plaintiff in English,
the Abranson plaintiff was given the opportunity to respond to
the allegedly biased infornmation presented to the ultimte
deci sion-maker in her case. After the Abranson plaintiff was not
recommended for retention by her allegedly prejudiced dean, she
wote the university president challenging the dean’s deci sion
and accusi ng her of prejudice, and after the university president
al so recommended that she not be retained, the Abranson plaintiff
went through a university appeals process. 1d., 260 F.3d at 272.
Al t hough the plaintiff had these opportunities to respond to and
rebut the evidence supporting the allegedly prejudiced
recomendati ons, the Abranson court nonetheless held that a
rational jury could find that the recommendati ons “played a role”

in the university president’s decision and therefore allowed the

13 In English, an African Anerican corrections officer
all eged that his termnation for allegedly having sexual
relations with an inmate was a pretext for racial discrimnation
and that his enployer’s investigation into the incident was
conducted in a racially biased manner. The English court upheld
the grant of summary judgnment to the enpl oyer, holding that even
if the court accepted the plaintiff’s allegation that the
investigation was racially biased, the decision to term nate was
made by an adm ni strator who gave the plaintiff an opportunity to
present evidence rebutting the investigator’s findings. 1d., 248
F.3d at 1004-06, 1011.
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recomenders’ prejudice to be inputed to the ultinate deci sion-
maker. 1d., 260 F.3d at 286.

Appl yi ng Abranmson here, the Court finds that the
plaintiffs presented sufficient evidence for the jury to have
found that Carnation’s termnation was the result of retaliation
The plaintiffs presented evidence fromwhich a reasonable jury
coul d have found both that Captain Colarulo harbored retaliatory
intent toward Carnation and that this intent had a substanti al
influence on the PBI's decision to recommend that Carnation be
term nated over his actions surrounding Menorial Day 1998.

Carnation testified that Colarulo made a direct threat
toretaliate against him He testified that, in a neeting on
February 6, 1998, at which Carnation, Colarulo, Lieutenant
Bachmayer, and Sergeant Mroney were present, Colarulo said he
woul d make Carnation’s life a “living nightmare” if he filed an
EEQC conpl aint. Col arulo and Mdroney gave a different
description of the February 6 neeting in their testinony, both
testifying that Colarulo offered to call the EEOC hinself if
Carnation felt that Moroney was being unfair. The jury, however,
was entitled to believe Carnation and find that the threat was
made. Carnation filed an EECC conpl aint, along wth other
officers, on April 29, 1998, approximately two nonths after the

threat and one nonth before the Menorial Day incident for which
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he was termnated. 5/7/08 N.T. at 175-79; 5/9/08 N. T. at 38-39;
5/13/08 N.T. at 93.

In their trial testinmony, Colarulo and Carnation gave
conflicting versions of the Menorial Day incident. Both agreed
that, at Carnation’s request, Colarulo spoke with Carnation on
t he Thursday before Menorial Day and di scussed Carnation’s
relationship with Sergeant Moroney. Carnation testified that
Colarulo told himthat, if he had difficulties with Mroney, he
shoul d speak wwth himdirectly. 1In contrast, Colarulo testified
that Carnation asked to have a neeting with himand Moroney and
that he responded by saying that any initial neeting should not
i ncl ude Moroney and by instructing Carnation to contact his aide
to arrange the neeting. 5/7/08 N.T. at 180-81, 210-11; 5/8/08
N.T. at 161-64; 5/13/08 N. T. at 105-06.

It is undisputed that the Friday before Menorial Day,
Carnation, who at this tine was out on extended | eave, called the
25th District at |least twice asking to speak to Sergeant Moroney.
Testinony differed as to the specifics of the nessages Carnation
left at the district on Friday. Carnation testified that he
asked to speak with Moroney. Colarulo testified that he | earned
from Moroney that Carnation had said that Col arul o wanted Moroney
to set up a neeting with Carnation and to have an officer take
Carnation’s paycheck to his house. Colarulo testified that he

told Moroney that both statenents were fal se and that Mroney was
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not to call Carnation back. Instead, Colarulo called Carnation
and told himnot to call Mroney again. Carnation testified,
however, that he understood this as an instruction not to cal
again that day. Colarulo testified that he had been clear that
Carnation was not to call Mroney again at all. It is undisputed
that, the next day, Carnation called the 25th District again and
spoke to Moroney. Carnation testified that he called only once;
Col arulo testified that he understood Carnation did so a nunber
of tinmes. 5/7/08 N.T. at 181-85, 207-10; 5/8/08 N.T. at 165-69;
5/13/08 N.T. at 105-06.

It is undisputed that, on the Sunday of Menorial Day
weekend at around 8:30 in the norning, Carnation called Colarulo
at his vacation home. According to Carnation’s testinony, he
called to let Colarulo know that, as a result of his conversation
wi th Moroney the day before, he had resolved several of his
i ssues with Moroney but still wanted to neet with both Col arul o
and Moroney. According to Col arulo, Carnation was ranbling and
angry and admtted that he had called Mroney in violation of
Colarulo’s order. Colarulo also testified that Carnation said he

was “tired of all this shit” and that he agreed with what “Bil

14 Moroney’s trial testinmony concerning these nmessages
supported Colarulo in part. Mroney testified that Carnation
called the station three tines on Friday and | eft nmessages asking
to have his check delivered to his house. He did not say
anything in his testinony about Carnation telling himthat
Colarulo wanted himto set up a neeting. 5/9/08 N.T. at 66-68.
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McKenna had said about Moroney” that he “should be shot in the
head.” 5/7/08 N.T. at 185-186, 209-12; 5/8/08 N.T. at 169-71
5/13/08 N.T. at. 106-07, 176.

Colarulo testified that after that tel ephone call, he
contacted Carnation’ s active supervisor and the Enpl oyee
Assi st ance Program about Carnation’s behavior, and on the first
day that he went back to work after the holiday, he started an
i nvestigation and requested that disciplinary action be taken
agai nst Carnation. In md-July, Colarulo personally served
Carnation, who was at that tine no | onger under his comand, with
notice of disciplinary action charging himw th tw counts of
i nsubordi nati on and one count of neglected duty. These charges
were then the subject of the PBlI hearing on January 19, 1999,
and, ultimately, after the PBlI added anot her charge, the basis
for the PBI's recommendation that he be discharged. 5/7/08 N.T.
at 188-89; 5/8/08 N.T. at 171, 177; 5/13/08 N. T. at 107-08.

Taken as a whole, this evidence would give a reasonabl e
jury a legally sufficient basis to find Carnation’s term nation
to be the result of Colarulo’s retaliation. 1In reaching this
conclusion, the Court, as it must, “disregards all evidence
favorable to [the Cty] that a jury is not required to believe”
and “gives credence to all evidence favoring [Carnation], as well
as that evidence supporting [the City] that is uncontradicted and

uni npeached, at least to the extent that it cones from
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disinterested witnesses.” Reeves v. Sanderson Pl unbing Prods.,

Inc., 530 U.S. 133, 151 (2000).

The jury was entitled to believe Carnation and
di sbeli eve Col arul o and Moroney about the events of the weekend
of Menorial Day 1998. The jury could therefore have found that
Colarulo’s order requiring Carnation to stop calling the station
was unclear, that Carnation understood it to require himonly to
stop calling that day, and that Carnation therefore did not
knowi ngly violate the order by calling the station the next day.
The jury could al so have found that, when Carnation called
Col arul o on Sunday norning, he never admtted violating the order
and never expressed agreenent with WIlliam McKenna’s wish to
shoot Sergeant Moroney.

If the jury believed Carnation and disbelieved
Colarulo, then it could reasonably infer that Colarulo’ s version
of the events of the Menorial Day weekend were untrue and
notivated by his expressed intent to retaliate against Carnation.
Because the events of that weekend forned the grounds for the
di sci plinary charges agai nst McKenna and the proceedi ngs before
the PBlI, a reasonable jury could find that Colarul o s aninus
pl ayed a substantial role in the ultinmate decision by the PBlI to
recommend Carnation’s term nation, which under Abranson is
sufficient for the jury to inpute Colarulo’s retaliatory aninus

to the PBI. Abranmson, 260 F.3d at 286; see also Wallace v. SMC
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Pneumatics, Inc., 103 F.3d 1394, 1400 (7th Gr. 1997) ("the

prej udi ces of an enployee, normally a subordinate but here a
coequal, are inputed to the enpl oyee who has formal authority
over the plaintiff's job . . . where the subordinate, by
concealing relevant information fromthe decisi onmaki ng enpl oyee
or feeding false information to him is able to influence the

decision.").

2. The Motion for a New Tri al

The City has noved for a newtrial as to all three
plaintiffs on all issues. The City does so on two grounds. It
contends that the jury's verdict was inproperly swayed by
passi on, prejudice, and confusion because of inproper conduct by
the plaintiffs’ counsel, the plaintiffs, and the plaintiffs’
spouses. It also seeks a new trial on the ground that the
verdi ct was agai nst the weight of the evidence, and in the
alternative, seeks a remttitur of the verdict to an anount of
$75, 000 per plaintiff.

The standard for awarding a newtrial differs for each
of these two proffered grounds. A trial court is “entrusted with
wi de discretion” in determ ning whether to grant a new trial on
the basis of attorney m sconduct, but should do so only where it
is “reasonably probable” that the verdict was influenced by

prejudice resulting fromthe m sconduct. Forrest v. Beloit
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Corp., 424 F.3d 344, 351 (3d G r. 2005); see also Finenan v.

Armstrong World Indus., 980 F.2d 171, 207 (3d Cr. 1992) (citing

Draper v. Airco, Inc., 580 F.2d 91, 97 (3d Gr. 1978)).

A trial court has less discretion in determ ning
whether to grant a new trial because the verdict, as to either
l[iability or damages, is against the weight of the evidence. To
ensure that a district court does not substitute its judgnent of
the facts and the credibility of the witnesses for that of the
jury, a trial court “ought only to grant a newtrial on this
basis where a m scarriage of justice would result if the verdict

were to stand.’” Fineman, 980 F.2d at 211 (quoting WIIlianson v.

Consolidated Rail Corp., 926 F.2d 1344, 1352 (3d Gr. 1991). A

trial court has less discretion to grant a newtrial on this
basis in a case where “the subject matter of the litigation is
sinple and wwthin a | ayman's understanding” than in a case that

“deals with conplex factual determnations.” WIIlianson, 926

F.2d at 1352.

a. New Tri al Based on the M sconduct of the
Plaintiffs' Counsel, the Plaintiffs, and the
Pl aintiffs’ Spouses

The City points to nunmerous instances during the trial
of what it characterizes as m sconduct. These instances group
into three broad categories: repeated references by counsel and

W tnesses to clains and evidence previously excluded in pre-trial
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rulings; disrespectful and contenptuous behavior by the
plaintiffs and their counsel; and inflamuatory and confusing
references by the plaintiffs’ counsel in closing argunent to the

movie A Few Good Men (Castle Rock 1992) and to the “C Word.”

(1) References to Non-Triable Issues

Prior to trial, the Court issued an order setting out
the specific triable issues that it determ ned had been remanded
by the court of appeals. Oder of May 1, 2008 (Docket No. 131 in
Case 98-5835; No. 150 in Case No. 99-1163). One issue
deliberately not included in the order was the plaintiffs claim
that they had suffered actionable retaliation fromtheir
harassnment by fellow officers who had described themin radio
coments and bathroomgraffiti as “rats” and “snitches.” I n
remandi ng the case for trial, the court of appeals specifically
held that the plaintiffs had failed to nmake out a prinma facie
case of retaliation with respect to those co-worker actions:
“[ T] he record does not support a reasonable conclusion that the
plaintiffs' supervisors failed to take adequate renedi al action
in response to the ‘rat’ and ‘snitch’ graffiti and comments.”
Moore, 461 F.3d at 350.

In a separate pre-trial order on the parties’ notions
inlimne, the Court considered the plaintiffs’ request to be

permtted to introduce evidence concerning acts of racial
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di scrimnation of which the plaintiffs were unaware and whi ch
therefore, could not have forned a basis for their conplaints to
their supervisors. The Court ruled that such evidence was
generally not relevant and, if the plaintiffs wi shed to present
sonme specific evidence in this category, they should first
present it to the Court. The Court cautioned the parties that
the trial should not becone a “generalized di scussion of

di scrimnation by the police against African-Anericans,” which
woul d be confusing and m sleading to the jury and whose probative
val ue woul d be outwei ghed by prejudice. Instead, the Court
exhorted the plaintiffs to focus their testinony on “their own
experiences: what they saw and what they knew about that forned
the basis for their conplaints.” Oder of May 1, 2008 (Docket

No. 132 in Case 98-5835; No. 151 in Case No. 99-1163).

(a) References By Counsel to Non-
Triabl e |ssues

Beginning with his opening statenent, the plaintiff’s
counsel repeatedly referred to i ssues beyond those the Court had
specified could be tried to the jury. In his opening, the
plaintiffs counsel, in describing adverse actions directed to
the plaintiffs, at three points referred to the word “rat” being
witten on the wall of the station bathroom being witten on the
plaintiffs’ time cards, or being said on the police radio.

5/5/08 N.T. at 39-40, 43, 44. The plaintiffs’ counsel also
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referred to events that occurred to M chael MKenna after he was
transferred fromthe 25th District, including the departnent’s
decision to renove his service weapon for safety reasons and its
subsequent search of his house and his son’s being stopped by the
police. 1d. at 51-52.

At the reference to Mchael MKenna's son, the counsel
for the City objected to the nention of events beyond those at
issue in the trial. After a sidebar, the Court sustained the
obj ection, specifically cautioning counsel that the references to
“rats” concerned actions taken by co-workers that had been held
to be non-actionable by the court of appeals. [1d. at 53. The
Court then sustai ned subsequent objections by the Gty to
plaintiffs’ counsel’s references to the departnment’s sick checks
of Raynond Carnation and to the departnent’s all eged contact with
Carnation’s subsequent enployer after his termnation. At a side
bar to discuss the second objection, the Court alluded to the
possibility that the trial m ght have to “start again.” 1d. at
60.

After both sides’ opening statenents, in dismssing the
jury for the day, the Court enphasized to the jury that the
statements of counsel were not evidence. |1d. at 72. After the
jury was dismssed, the Court then engaged in a | engthy
di scussion wth counsel concerning its evidentiary rulings. The

plaintiffs’ counsel noted that there were many incidents that
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m ght not rise to the level of an actionabl e adverse action under
the Court’s rulings, that mght need to be nentioned as
“context.” The Court agreed that things m ght need to be put in
context but that it did not want the jury confused and that it
was “afraid it could be,” particularly with respect to the Cty’s
responsibility for the “rat” coments. |d. at 75. As part of
this discussion, the Court stated it was open to giving curative
i nstructions concerning statenents nmade in both sides’ openings,
i ncluding an instruction concerning the City s |ack of
responsibility for co-worker harassment. |d. at 74, 76.

The next day, testinony began with plaintiff WIIliam
McKenna. The plaintiffs’ counsel elicited w thout objection
testinmony from McKenna that a poster in the station had been
vandal i zed to |link himand Raynond Carnation with a picture of a
pi ece of cheese, suggesting that they were “rats.” 5/6/08 N T.
at 48-49. The plaintiffs’ counsel then asked McKenna about one
of his time sheets, and McKenna testified that someone had
witten on themthe words “Rat No. 1,” and that, when he
conpl ai ned to Sergeant Mbroney, Mroney told him wth several
expletives, to get it out of his face. 1d. at 50. After this,
t he defense counsel objected on the ground that the testinony was
“out of context.” 1d. at 51.

At sidebar, the Court stated that the testinmony went

wel | beyond context and was “unfair and confusing.” 5/6/08 N.T.
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at 51. The Court indicated that it thought a curative
instruction was necessary, and the Cty' s counsel then noved for
one. The Court recessed the jury to discuss the issue with
counsel. The Court reenphasized to counsel that, based on the
court of appeals decision in More, incidents of coworker
harassnment such as the references to “rats” and “snitches” were
not in the case. The Court also noted that, although defense
counsel had not objected, the plaintiffs’ counsel’s questioning
had been inproperly leading and directed the plaintiffs’ counsel
not to lead his wtness. The Court commented that it understood
t he defense counsel’s dilemma in not wanting to make too many
obj ections, but that the |eading testinony was inproper. |d. at
52-53.

The Court then recalled the jury and gave themthe
follow ng curative instruction:

The issue in this trial, as you know, is

whet her the supervisors, the |eadership of

the police departnent, retaliated against the

plaintiffs for the plaintiffs[’] protesting

racial discrimnation. The case is not about

t he conduct of fellow officers towards the

plaintiffs. | instruct you that whether or

not particular coworkers used the word rat or

did other things, such as not providing back

up to the plaintiffs, it’s not to be

consi dered by you as evidence of retaliation

by the City of Phil adel phi a.
ld. at 54.

Despite the colloquy and the curative instruction, a

few mnutes later, plaintiff’s counsel directed WIIliam MKenna’s
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attention to a neeting with his brother Mchael in January 1998
and asked whet her anything occurred. MKenna responded that his
brot her had told himabout graffiti on the bathroomwalls that
named both of them The Cty’'s counsel objected. The Court
sust ai ned the objection and instructed the jury to ignore the
comment. 1d. at 57.

At the end of the sanme day of testinony, at the start
of M chael MKenna's direct exam nation, the plaintiffs’ counsel
asked McKenna if his fellow officers treated himdifferently
after he reported to Sergeant Mroney that sone officers were
filing false reports to obtain extra pay. MKenna responded by
mentioning the bathroomgraffiti calling hima rat or a snitch.
The Court sustained the defense objection and called a side bar
at which it cautioned plaintiffs’ counsel that this subject was
excl uded and announced that it would recess for the day to all ow
counsel to clear the issue up with his witness. |d. at 225.

The next day, before recalling the jury, the Court held
a colloquy with counsel to discuss the repeated references to
cowor ker harassnment. The plaintiffs’ counsel argued that such
evi dence was rel evant because, even if the Gty was not directly
responsi bl e for harassnent by coworkers, it could be liable for
its supervisors’ inaction, such as for failing to clean up the
“rat” graffiti. The Court explained that the court of appeals

had specifically rejected this argunment in More. 461 F.3d at

83



350. The Court then instructed counsel that the continued
references to “rats” ran the risk of confusing the jury and that
t hey shoul d stop:

Look, I'mgoing to rule that the rat stuff --

| was allowing it in for background context.

| think the jury gets it at this point :

a fair amount of tinme was spent on that and I

think its going to confuse[ ] themat this

point. So in view of the summary judgnent

deci sion and the danger of what’s happeni ng,

confusing, msleading. |I’mgoing to rule no

nore rat testinony.

5/7/08 N.T. at 13.

After this instruction, there were no nore references
to rats or other coworker harassnent during Mchael MKenna’s
testimony.™® There was one reference to coworker harassnent in
Raynmond Carnation’s direct examnation. The plaintiff’s counsel
asked Carnation an open-ended question as to whether there was
anything el se that he viewed as “different treatnment” in February
of 1998, and Carnation answered “[j]Just no relief, no backup, no

breaks, witing on the bathroomwalls, posters hanging within the

15 The City also conplains that Mchael MKenna was
allowed to testify concerning events that occurred after his
transfer fromthe 25th District. Both the court of appeals and
this Court found that these post-transfer actions were not
t hensel ves actionable. See More, 461 F.3d at 351 n.10; Order of
May 1, 2008 (Docket No. 131 in Case 98-5835; No. 150 in Case No.
99-1163). The Court allowed a limted anmount of testinony
concerning the departnent’s post-transfer actions in
i nvestigating MKenna s assault by Oficer Seeger, but sustained
the Gty’'s objection and cut the testinony off when it extended
beyond context into an account of persecution. 5/7/08 N. T. at
69- 73.
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Districts, being surveillance by the supervisors.” The Court
sustained the Cty's objection to the response and ordered it
stricken fromthe record. The Court then asked Carnation not to
di scuss that subject and instructed the jury to “ignore that
about posters and the like[;] |’ve already given you an
instruction on that.” 5/7/08 N.T. at 173.

In addition to eliciting testinony concerning coworker
harassnent, plaintiffs’ counsel also attenpted to elicit
testinmony concerning acts of discrimnation allegedly taken
agai nst other officers. In his exam nation of Sergeant Moroney
as on cross, the plaintiffs’ counsel questioned hi mabout whether
he had ever assigned Mchael MKenna to work with Oficer Myrna
Moore or assigned themto “stand a bl ock corner” together.
Moroney said that he had not and could not have assigned the two
to work together because McKenna and Mboore were not in the 7-
squad at the sanme tinme while he was supervisor. The plaintiffs’
counsel then asked Moroney “[s]o [More] woul d have had no reason
ever to state a conplaint against you for racism” The CGty’'s
counsel objected to the question and the Court sustained the
objection. 5/9/08 N.T. at 52-53. Six short questions |later,
when the plaintiffs’ counsel directed Sergeant Moroney’s
attention to the transcript of an interview he had with the
departnent’s Equal Qpportunity Ofice (“EQO), the Court called a

short sidebar with counsel to clarify how the plaintiffs’ counse
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i ntended to use the docunment and to nake clear that the
plaintiffs’ counsel was not to ask questions concerning O ficer
Moore: “[Y]ou' re not supposed to ask about Myrna Moore. You
know that. So stay away fromit.” 1d. at 54-55.1°

Al t hough the plaintiffs’ counsel did not elicit further
testinony concerning O ficer Moore in the rest of his exam nation
of Sergeant Mdroney as on cross, he raised the issue again in a
colloquy with the Court during his re-cross exam nati on of
Moroney after the City's direct.? Qutside of the presence of the
jury, the plaintiffs’ counsel told the Court that he believed the
Cty' s direct exam nation had opened the door to questioning
Mor oney about Moore’ s conplaints against him On direct, Mroney
had been asked whether, during the tinme that he was supervisor of

the 7-squad, any African Anerican officers had conplained to him

16 The issue also arose in the plaintiffs’ counsel’s
exam nation of Captain Colarulo as of cross, when the plaintiffs’
counsel sought to question Colarul o concerning a 71-page
statenent that he had given to Internal Affairs. The statenent
concerned both actions he had taken with respect to the three
plaintiffs and actions taken with respect to the African-American
plaintiffs who had settled their cases with the City. The Cty
objected to the testinony and to the rel evance of the statenent
to the extent it concerned other officers, and the Court
sustained the objection. 5/8/08 N T. at 52-57.

o Bot h Sergeant Mdroney and Captain Colarulo were called
in the plaintiffs’ case as on cross. Wth the agreenent of
counsel, after the plaintiffs’ on-cross exam nation of each
wi tness, the Cty conducted a direct examnation, not limted to
the scope of the on-cross testinony, and the plaintiffs then
conducted a re-cross exam nation.
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about unfair treatment or about feeling isolated in the squad,
and had said that they had not. 5/9/08 N T. at 83-84.

During the colloquy, the Court indicated that this
testinmony mght permit the plaintiffs to ask Moroney about
conpl ai nts against himby Oficer More and other African
American officers, but that the Court first needed to nmake sure
that there was a good faith basis for finding the accusations to
be i npeaching. The Court explained that, before any such
evi dence could be used, the plaintiffs’ counsel would have to
identify with precision exactly what accusations by African
Anerican officers agai nst Moroney he wanted to use, so that the
Court could assess them 5/9/08 N.T. at 111-13. The Court al so
stated that it was concerned whether there was a basis for using
Moore’ s statenents to i npeach because the Cty had introduced
record evidence indicating that Mboore was not transferred to the
7-squad until after M chael MKenna had been transferred out.
Id. at 114-15.

The Court returned to the issue after a recess. During
anot her | engthy coll oquy outside the presence of the jury, the
Court denied the plaintiffs’ counsel’s request to i npeach Mroney
with More s statenents in her EEO conplaint and Fraternal O der
of Police grievances that Mroney had used racial epithets. The
Court found that, in those filings, More did not say that she

had heard Moroney use racial epithets, but only that she had
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heard the MKennas say that Mroney used those words. The Court
al so found that her conplaints about discrimnation concerned
events that occurred before her transfer to the 25th District.
The Court therefore refused to allow the plaintiffs’ counsel to

i npeach Moroney with Moore’' s statenents or with the fact that she
had joined in filing conplaints against him The Court did allow
the plaintiffs’ counsel to ask Mdroney whet her another African-
Anmerican officer, Richard Safford, had ever accused himof using
racially offensive | anguage.'® 5/9/08 N.T. at 122-129.

The plaintiffs’ counsel also attenpted to introduce
testinony concerning conplaints of racismby other officers in
his exam nation of Rochelle Bilal, a police officer and a nenber
of the Guardian C vic League, an organi zation for the support of
African American police officers. Oficer Bilal was called by
the plaintiffs to rebut testinony by Captain Colarulo that Bil al

had approached himin June of 1998 to apol ogi ze to himfor having

18 After the Court had ruled More' s conplaints
i nadm ssi bl e as i npeachnment, the plaintiffs counsel continued to
argue the issue and conplain about the ruling for several
m nut es, outside the presence of the jury. Anobng other coments,
counsel said that the ruling was “not fair,” that he was
“hanmstrung,” that the witness was now “free to lie all he wants,”
and he was being “barred from doing the nost basic inpeachnent.”
5/9/08 N.T. at 122, 124, 127, 128, 129. The coll oquy concl uded
wth the plaintiffs’ counsel saying he would not seek to
i ntroduce i npeachnment on Mdroney’ s statenent that no one ever
conplained to himof being unfairly treated or of being isolated,
but instead he would “take [his] appeal.” 1d. at 129. The
plaintiffs, however, did not include the Court’s ruling on this
i ssue as one of the clainms of error in their post-judgnment
not i on.
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supported the McKennas and to tell himthat after |looking into
their allegations, she believed themto be false. 5/8/08 N T. at
59-60. The plaintiffs’ counsel, however, began his exam nation
by asking her if she had ever contacted the police departnent
concerning any conplaints of racismat the 25th District in 1997,
1998, or 1999. The defense objected and the Court sustained the
objection and limted the questioning of the witness to whether
she had ever apol ogized to Colarulo for anything she had done
with respect to the McKenna brothers. Oficer Bilal denied any

apol ogy. 5/12/08 N. T. at 35-40.

(b) References By Plaintiffs and Their
Spouses to Non-Triable |ssues

In addition to what it contends was i nproper
guestioning by the plaintiffs’ counsel, the Cty also contends
that the plaintiffs and their spouses comm tted m sconduct by
vol unteering answers concerning irrel evant and i nadm ssi bl e
issues. WIIliam MKenna, in responding to questioning fromhis
counsel concerning his confrontation with Deputy Comm ssioner
Norris over his wife’'s arrest for trespassing at the house of
anot her deputy comm ssioner, said that he told Norris that he

wanted to know “the status of [his] wi fe” because “she just had a

89



m scarriage.” The City objected and the Court sustained the
objection. 5/6/08 N.T. at 113-114.%

Later in WIlliam McKenna’s direct testinony, in
response to a series of questions concerning howthe City's
alleged retaliatory actions affected his life, MKenna said that
t hey, anong other things, limted what he could do with his
daughter. Asked to explain, MKenna began an enotional stream
of - consci ousness nonol ogue about his poverty, his inability to
gi ve his daughter what she wanted, and the City’s actions in
conducting sick checks, during which he at one point appeared to
dare the City' s counsel to object:

Keep in m nd ny daughter was eight years ol d.
|’msure if everybody has an ei ght-year old,
you want to do things with your kid. This
kid wasn’t able to get anything. W were
poor. W were poor. Al we did was pay a
nortgage, put gas in the car, go to the
doctors, not even visit nmy nom the person
who you’ re supposed to love. You couldn't,
when you lay in that fetal position, who
wants to go. You can’t go anywhere. So you
just felt like a prisoner in your own hone
because they -- go ahead object -- they |oved
it. Every day they would cone to the house
and just knock on the door, knock on the
door, harass ny daughter, harass ny wife. W
couldn’t tolerate it. MW wfe did what she
did to stop that because desperate people do
desperate things. How else could we get them
to stop comng to the house. \What el se [do]
they want you to do. They want you to cone
out the door and physically fight with them

19 Wl liam McKenna’s wife also nentioned her mscarriage
in testinony describing the things she told officers who cane to
her house to performsick checks. 5/12/08 N.T. at 62.
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They’' d tell me, “cone on, cone at nme” because

they’'re the police, the police can do what

they want. And they’ ve done it and they're
5/6/08 N.T. at 119-20 (enphasis added). Although the City’s
counsel did not nake an objection, the Court interrupted the
nonol ogue, thanked the witness, and called a side bar to explain
that it stopped the testinony because the response had gone “way
beyond what is appropriate.” 1d. at 120.

The wives of the MKenna brothers al so vol unteered
irrel evant and i nadm ssible evidence in their testinony. M chael
McKenna’'s wi fe, Beth McKenna, asked how her famly's |life had
been after Mchael’s assault by Oficer Seeger, said that they
had been “enptionally, financially, and spiritually devastated”
and then added that “[t]here was a death threat to have M ke
nmur dered that Capt. Col arul o knew about.” The Gty objected, and
the Court sustained the objection and ordered the testinony
stricken. 5/12/08 N. T. at 131-32.

Wl liam McKenna’s wife, Cynthia Pal anone, was asked to
descri be the departnent’s sending officers to her hone to conduct
si ck checks on her husband. She began her response by saying
that the sick checks started in Novenber 1998, but then said that
her brother-in-law M chael MKenna had filed a federal |awsuit
against the City and “the very same day” her husband was “tossed

out” of his assignment at the police acadeny and was “told

to go hone and run out his sick tinme.” 5/12/08 N.T. at 46. The
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City objected and the Court sustained the objection, striking the
testinmony and instructing the witness not to gi ve hearsay
testinmony but to testify only as to what she herself knew.

In further questioning, Palanone was asked whet her,
prior to the sick checks, she had had concerns about her
husband’s wel |l -being. She testified that she had concerns around
the time her husband made the statenent on February 13, 1998,

t hat Sergeant Moroney deserved to be shot. She testified that
she went to speak to Captain Col arul o because: “. . . we had

ot her weapons in the hone and | was concerned that why they were
doing what they did to him[sic]. Wy Captain Colarulo wuld do
that.” 5/12/08 N.T. at 49. The Court sustained the City’'s
objection to the testinony and instructed the plaintiffs’ counsel
to question the wtness only as to what she saw.

The plaintiffs’ counsel then asked Pal anone whet her her
husband was doi ng anything at honme to cause her concern, and
Pal anmone responded by saying that her husband had told her what
was happening in the district. The Court then interrupted the
Wi tness's testinony to instruct her not to say what her husband
had told her. 1d. at 50. The plaintiffs’ counsel then
gquesti oned Pal anone about the subject of her conversation with
Captain Col arul o and she responded that, although she had not
been able to speak with Col arul o, she spoke with a Lieutenant

Krauss and rai sed her concerns about “reports of racismgoing on
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inthe police district.” 1d. at 51. The Cty objected, and the
Court sustained the objection. The Court instructed the jury to
i gnore Pal anobne’ s statenent and instructed the w tness again not
to “tell us anything that you were told by other people.” I1d.
The Court then called a sidebar to instruct the plaintiffs’
counsel that his witness would not be allowed to continue to
attenpt to offer hearsay testinony about facts outside her

personal know edge. 1d. at 51-52.

(2) Disrespectful Conduct by the Plaintiffs
and their Counsel and References at
Closing to A Few Good Men and to the
“C word”

In addition to basing its new trial notion on
references to excluded clainms and i nadm ssi bl e evidence, the
plaintiffs also point to disrespectful and inflamuatory conduct
by the plaintiffs and the plaintiffs’ counsel and to certain
obj ectionabl e references nade by the plaintiffs’ counsel in
cl osi ng argunents.

The nost serious m sconduct occurred during the
testinmony of the City's witness, former Deputy Comm ssioner
Nestel. Deputy Comm ssioner Nestel had testified on direct
concerning an incident in which WIlliam MKenna's wife, Cynthia
Pal anone, canme to his house at 10:00 at night to conpl ain about
si ck checks being performed on her husband. Nestel testified

t hat Pal anone banged on his door, rang the doorbell, and yelled,

93



sayi ng she was here to harass himand his wife until the
departnment stopped harassing them Nestel testified that he then
gr abbed Pal anone and arrested her. 5/13/08 N.T. at 53-54.

The plaintiffs’ counsel then began an aggressive cross-
exam nation. After the Cty objected to a question as beyond the
scope of cross, and the Court sustained the objection, the Court
called a sidebar and told counsel that it had observed the
plaintiffs, particularly Raynond Carnation, “smrking” at the
ruling and | ooking at the jury. 5/13/08 N.T. at 62-63. The
Court stated that this behavior was sufficiently severe that the
Court was concerned that the jury had been “tainted” and warned
the plaintiffs’ counsel that he faced the possibility of a
mstrial if the defendant were to nove for one: “Do you want to
try this case again? You nay have to if | get a request fromthe
defendants.” |[d. at 64. Shortly afterward, the Court declared a
recess.

Before the jury returned, the Court held a | engthy
si debar with counsel to discuss the plaintiffs’ behavior. The
Court expressed concern that the conduct that the Court had seen
was so “breathtaking” that it called into question how the
plaintiffs had been behavi ng during sidebar discussions when the
Court and counsel’s attention were focused el sewhere. The Court
al so expressed its astoni shnent at the |evel of disrespect shown

by the plaintiffs’ conduct and told counsel that, during the
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recess, it had seriously considered ordering the plaintiffs
renmoved fromthe courtroom The Court enphasized that it
understood that plaintiffs’ counsel had been trying to control
his clients and that he was not to blame for their m sconduct,
but stated that it did not want to see the plaintiffs |ooking at
the jury or doing anything to potentially influence them

5/13/08 N.T. at 68-71, 73. The plaintiffs’ counsel told the
Court that he had not been aware of the behavior, but had

di scussed the issue at length with his clients during the recess,
telling themthat, if such behavior was occurring, it had to stop
in order for themto get through the trial. 1d. at 72-73.

During the discussion, counsel for the Cty indicated
that he had not personally seen the behavior referred to by the
Court, although he had questioned his staff and they had
confirmed having seen sone i nappropriate conduct. The Cty’'s
counsel stated that he was concerned that the jury m ght have
been tainted but, instead of noving for a mstrial, stated only
that “if the Court thinks that it’s tine for a mstrial, | would
certainly defer to the Court’s judgnent.” 5/13/08 N.T. at 69.
The City’s counsel also suggested that the plaintiffs m ght
intentionally be seeking to “derail the whole process” and stated
t hat he was unsure of what to do. The Court also admtted
uncertainty as to how to proceed, but suggested going forward to

see “where the whole case goes,” while permtting the Gty to
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reserve its right to ask for a mstrial or a sanction of
dismssal. |d. at 73-74.

In its notion, the City does not contend that there
wer e any subsequent incidents of simlar m sconduct by the
plaintiffs. The Cty does point to one incident of disrespect by
the plaintiffs’ counsel. During plaintiffs’ counsel’s redirect
of WIliam McKenna, on the second day of trial, the Court
sust ai ned an objection to a question regarding the contents of
McKenna' s PHRC conpl ai nt as beyond the scope of cross. The
plaintiff’s counsel then said, in the presence of the jury, *“I
beg to differ.” The Court imediately called a side bar to
rem nd counsel that objections were to be argued only at sidebar
and directing himnot to nake speeches in front of the jury.
5/6/08 N.T. at 224-25.

The City also points to several instances during the
trial where the plaintiffs’ counsel’s questioning of the Gty’'s
W t nesses was sarcastic or argunentative. |In each, the Court
sustained the City's objection to the inproper question. 5/8/08
N.T. at 183, 186; 5/9/08 N.T. at 58; 5/12/08 N.T. at 186. The
Court also cautioned the plaintiffs’ counsel at side bar on at
| east two occasions that the tone of his questioning was unduly
ridiculing or inproperly inplied a contradiction in testinony

where there was none. 5/8/08 N.T. at 55; 5/12/08 N. T. at 186.
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The Gty argues that the plaintiffs’ counsel nade
several inproperly inflamatory and confusing references in his
closing argunent. The plaintiffs’ counsel began his closing with

a confusing description of the novie A Few Good Men, which

counsel described as a novie about “code reds, a secret
discipline, things like that” and “two mari nes who foll ow an
order but don’'t do the right thing” and another marine, “a
private naned Santiago who is killed by a code red,” which is a
“discipline that's supposed to not exist, but the Marines use it
to bring the Marine into good order [and] discipline and keep
norale high.” 5/14/08 N.T. at 67-68. Counsel described the
nmovi e as standing “for doing the right thing,” which was what his
clients had done in standing up against racismin the police
departnent. The plaintiffs’ counsel summarized the issue for the
jury as whether they accepted the evidence that his clients
opposed raci sm and whether the things that happened to them
afterward occurred because of their opposition. |d.

The plaintiffs’ counsel briefly referred to the novie
again in describing Mchael McKenna's transfer fromthe 25th

District, saying that the incident rem nded himof A Few Good Men

where “they were transferring Private Santiago for his safety.”
He then began giving the jury “a little background” into Private

Santiago’ s predi canent, at which point the Court interrupted to
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suggest that he return to discussing his client’s case. 1d. at
87.

The Gty also clainms msconduct in the plaintiffs’
counsel’s msleading reference to the “Cwrd.” 1In his closing,
the plaintiffs’ counsel referred to Sergeant Mroney’'s use of
both the “N word” and the “C word,” in one instance referring to
his use of the word to describe Oficer Myrna Moore.?® 5/14/08
N.T. at 71, 81. The “C word” to which counsel was referring was
not the vulgarity for female genitalia usually associated with
t hat phrase, but the word “critter,” which Mroney had been
accused in trial testinony of using to describe African American
officers. 1d. at 106.

The Gty also conmplains that the plaintiffs’ counsel’s
cl osing argunent inproperly suggested that the Gty could be
found liable for WIliamand M chael MKenna' s term nations. In
closing, the plaintiffs’ counsel noted that “all of the bad
t hi ngs that happened to the plaintiffs” were not in dispute:
“They don't tell you we didn't suspend him They don’'t tell you

we didn't fire him They didn't tell you he didn’t get

20 The plaintiffs’ counsel stated in his closing that
Moroney had used the “C word” -- “critter” -- in referring to
Moore during the incident in which Mroney ordered her and
M chael McKenna to stand in the rain. 5/14/08 N.T. at 81. This
m scharacterized the testinony at trial, although in a way
favorable to the City. The testinony concerning this incident by
M chael McKenna was that Mroney used the word “nigger,” not
“critter,” inreferring to Moore. 5/7/08 N.T. at 24.
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permanently injured.” 5/14/08 N.T. at 104. Counsel for the Cty
objected in a sidebar after the argunent, and the Court responded
that its instructions would nmake clear that the jury was not to
award damages to either of the McKennas resulting fromtheir

term nati ons. |d. at 142.

(3) Whether the M sconduct Warrants a New
Trial

As set out above, the Gty has identified numerous
i ncidents of putative m sconduct on the part of the plaintiffs
and their counsel. These can be grouped into three broad
categories: references to excluded issues, such as coworker
harassnment, or to inadm ssible evidence; disrespectful conduct on
the part of the plaintiffs and their counsel; and inproperly
confusing and inflamratory references at closing argunment. Taken
i ndi vidual Iy, none of these categories of m sbehavior is
sufficient to warrant the grant of a new trial.

The repeated questioning and testinony concerning
cowor ker harassnment was of concern to the Court throughout the
trial. As the Court explained in sidebars with counsel, although
it did not order all nention of coworker harassment excluded from
trial, such testinony was perm ssible only to the extent that it
provi ded context to the other events at issue.

The Court policed the issue throughout trial, both

sustaining the Gty s objections and, at its own suggesti on,
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giving the jury a curative instruction that “the conduct of
fellow officers towards the plaintiffs,” including the use of the
word “rat” or |ack of back-up, was not to be considered as
evidence of retaliation by the Cty. 5/6/08 NNT. at 54. The
Court al so sought to counteract any taint fromthe references to
irrel evant and non-actionable incidents in the plaintiffs’
counsel’s opening statenent by remnding the jury as it was
di scharged on the first day of trial that statenents of counse
are not evidence. 5/5/08 N.T. at 72.

The Court also carefully nonitored any attenpt to
i ntroduce evidence concerning allegations of racially
discrimnatory treatnment nade by other officers. The Court sua
sponte called a sidebar to ensure that the plaintiffs’ counsel
di d not ask about other officers’ allegations in questioning
Sergeant Moroney about his interview with the departnent’s EEO
office. The Court also circunscribed the plaintiffs’ counsel’s
use of such evidence to inpeach Moroney. 5/9/08 N. T. at 54-55,
111-15. The only exanple in the City's notion of testinony
concerning other officers’ allegations of racismreaching the
jury is Cynthia Pal anone’ s hearsay outburst nentioning “reports
of racismgoing on in the police district,” which the Court

i medi ately instructed the jury to disregard. 5/12/08 at 51.%

21 The Court was al so conscious throughout the trial of
t he i mpact of excessive sidebar conferences on the jury and
attenpted to hold conferences with counsel during recess. The
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Al t hough sone i nproper references to excluded issues
reached the jury despite the Court’s efforts, the Court does not
find that these references, even considered collectively, justify
a new trial. \Watever inpact these references m ght have had on
the jury was mtigated by the Court’s curative instruction and by
the format of the jury’'s verdict sheet, which required the jury
to make findings as to the City' s responsibility for each of the
separate actionabl e adverse events that the Court had found
triable under the More decision. The structure of the jury
sheet necessarily channeled the jury' s deliberations to only
those incidents at issue in the case, dimnishing the effect of
any references to non-actionabl e incidents.

O greater concern to the Court during the trial was
t he i nproper behavior of the plaintiffs, and to a | esser extent,
of the plaintiffs’ counsel. As the Court set out on the record
at trial, the plaintiffs’ m sbehavior during the testinony of
former Deputy Comm ssioner Nestel, |ooking at the jury while
maki ng contenptuous faces in reaction to the Court’s adverse
rulings, was astonishing in the |evel of disrespect it showed to

the witness and to the proceedings. As reflected in the record,

Court specifically instructed counsel at the beginning of the
third day of testinony to limt their objections and to raise
evidentiary issues during recesses, rather than requesting
sidebars. See, e.qg., 5/8/08 N.T. at 10.

101



the Court was, and remains, concerned that the plaintiffs’
behavi or could have affected the jury.

At the tinme this m sbehavior occurred, when the Court
had the opportunity to observe first-hand the effect on the jury,
the Court declined sua sponte to sanction the plaintiffs or hold
themin contenpt. Nor did the Cty request an imediate mstrial
in response to the Court’s inquiry at the tinme. Instead, after
the Court severely cautioned counsel about the seriousness of his
clients’ behavior, the behavior did not reoccur.

Havi ng received no notion for a mstrial at the tinme of
the incident, and having seen no repeat of the m sbehavior, the
Court is reluctant to grant a mstrial on this basis now. The
Court also notes, in potential mtigation of the m sconduct, the
plaintiffs’ long history of nental health issues, extending back
before the events at issue in the trial. In particular, the
plaintiff whose behavi or nost disturbed the Court, Raynond
Carnation, has a history of severe depression beginning in the
m d- 1990s and continuing through the tinme of trial. 5/7/08 NT.
at 191-92, 196-97; 5/18/09 Tr. at 89-90. %

The Court finds that the plaintiffs’ m sconduct does
not, by itself, warrant the grant of a newtrial. The Court

reaches the sane conclusion wth respect to the other

22 The May 18, 2009, Notes of Testinobny are fromthe
evidentiary hearing held on Carnation’s equitabl e damge cl ai m
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i nappropriate conduct by the plaintiffs and their spouses
identified by the City. The various outbursts by the plaintiffs
and their spouses concerning irrelevant issues, nost of which
were cut off by the Court, were not so pervasive as to require
that the case be retried.

The chal |l enged statenents in the plaintiffs’ counsel’s
closing argunent simlarly do not rise to the level that would

warrant a newtrial. The reference to the novie A Few Good Men

was i nappropriate. The novie concerns a marine killed by his
fell ows upon the orders of a superior. This case involves
simlar issues, in particular whether Mchael MKenna' s assault
by his fellow officer was instigated by Sergeant Mroney, but
does not involve a death. The plaintiffs’ counsel’s use of the
nmovi e, however, was relatively brief, and counsel was cut off by
the Court when he attenpted to nention it a second tinme. |In
addition, the plaintiffs’ counsel’s discussion of the novie was
di sjointed and confusing and nore likely to lose the jury’s
attention than to inflane it.

The reference by plaintiff’s counsel in closing
argunents to the “C word” was confusing, but in the context of
this case, the Court cannot find that it caused the defendant
prejudice. In this context, both neanings of the phrase, the “C
word,” are highly offensive. The usual neaning, not applicable

here, is to a vulgar sexual term The neani ng as used by
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plaintiffs’ counsel was to testinony that Sergeant Moroney used
the word “critter” to refer to African Anerican officers. Gven
that the issue for the jury was whether the plaintiffs were
retaliated agai nst for opposing racial discrimnation, the
possibility that the use of the “C word” may have confused the
jury into thinking Sergeant Mroney used a sexual |l y-offensive
termrather than a racially-offensive one did not necessarily
prejudice the jury.

Al t hough none of the different categories of m sconduct
referenced by the City is alone sufficient to require the grant
of a newtrial, the Court nust consider whether all of the
i nstances of m sconduct, considered in their entirety, so
underm nes the jury’s verdict as to nake a new trial necessary.

See Draper v. Airco, Inc., 580 F.2d 91, 97 (3d Cir. 1978). The

Court finds this to be a close question. Viewing all the

i nstances of m sconduct as a whole, the Court finds that there is
certainly a possibility that the prejudice resulting fromthe

m sconduct by the plaintiff’s counsel, the plaintiffs, and their
spouses influenced the verdict. This is particularly so given
the brevity of the jury's deliberations and the |arge anmount of
the verdict. The grant of a new trial, however, requires nore.

It requires that the Court find it to be “reasonably probable”
that the jury’'s verdict was influenced by the prejudice caused by

the m sconduct. Forrest v. Beloit Corp., 424 F.3d 344, 351 (3d
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Cir. 2005) (holding that although counsel “crossed the line,” in
referring to excluded denonstrative evidence in closing, his
conduct was not “so severe as to warrant a newtrial.”).

After much consideration, the Court finds that this
standard is not net and declines to order a new trial based on
the m sconduct of the plaintiffs and the plaintiffs’ counsel. 1In
reaching this conclusion, the Court has considered the cumul ative
i npact of the m sconduct upon the jury and the effectiveness of
the Court’s efforts throughout the trial to curb and correct it.
Al t hough the Court was both disturbed and di scouraged by the
behavi or of both the plaintiffs’ counsel and the plaintiffs and
their spouses, the Court does not find that the prejudice caused
by their conduct was so great as to nmake it reasonably probable
that it affected the verdict.

In reaching this decision, the Court has kept in mnd
the inportant and countervailing interests inplicated by the
nmotion. The City has a strong interest in having its liability
determ ned by a jury that is unaffected by m sconduct or
prejudice. The plaintiffs have a strong interest in upholding a
verdict received after ten years of litigation and avoi ding the
expense and delay of a retrial. The standard for granting a
retrial on the basis of m sconduct bal ances those interests in
the slight favor of the verdict winner by requiring a “reasonabl e

probability,” not just a possibility, that a verdict was tainted
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before a new trial can be ordered. Applying that standard, the

Court declines to award a newtrial on the basis of m sconduct.

b. New Trial on the G ound that the Verdi ct Was
Agai nst the Wei ght of the Evidence

The Gty also noves for a newtrial on the ground that
t he verdict was agai nst the weight of the evidence. 1In the
alternative, the City seeks a remttitur of the verdict. The
Court will deny both the request for a newtrial and the
remttitur, but denies the remttitur based only on the fact that
the verdict has been reduced by the statutory cap for Title VII
cl ai ns.

The showi ng necessary to receive a newtrial on the
basis of the weight of the evidence is very high. A Court is
permtted to grant a newtrial on this basis only if the verdict

is tantanmount to a miscarriage of justice. Fineman v. Arnstrong

Wrld Indus., 980 F.2d 171, 211 (3d G r. 1992). The Court has

already rejected the CGity’'s argunents that it was entitled to

j udgnment notwi thstanding the verdict on sone of the plaintiffs’
clainms and that it was entitled to a new trial because the
verdict was tainted by prejudice fromthe plaintiffs’ m sconduct.
Having found that there was legally sufficient evidence for the
jury to have reached its verdict and that it is not reasonably

probabl e that the verdict was swayed by prejudice, the Court
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finds that the plaintiffs’ verdict does not anobunt to a
m scarriage of justice and does not warrant a new trial.

The Court will simlarly deny the Cty's request for a
remttitur. To disturb a jury’'s damage award, the damages
assessed “nust be so unreasonable as to offend the conscience of

the Court.” NMotter v. Everest & Jennings, Inc., 883 F.2d 1223,

1230 (3d Cir. 1989) (internal quotation omtted). The jury’'s
conpensatory damage award in this case was capped under Title VII
at $300, 000 per plaintiff, with plaintiff Carnation also
receiving an award of $208, 781 in back pay and $46,560 in pre-
judgnent interest on the back pay award. Gven the plaintiffs
enotional testinony concerning the physical and psychol ogi cal
effects they suffered fromthe City' s retaliation, all of which
the Court nmust find credible in considering a request for a new
trial, the Court does not find these damages so unreasonabl e as

to warrant a newtrial. See, e.q., R dley v. Costco Wolesale

Corp., 217 Fed. Appx. 130 (3d Cr. 2007) (non-precedential)
(uphol di ng an award of $200, 000 i n damages for pain and suffering
in a wongful discharge case).

The Court’s denial of the City' s request for a
remttitur, however, is based solely on the verdict as capped
under Title VII. If, for whatever reason, the statutory cap were
found not to apply to the plaintiffs’ clainms so that the

plaintiffs’ damage award woul d be the uncapped anounts awarded by
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the jury -- $2,000, 000 for Raynond Carnation, $3,000,000 for
W1 1iam McKenna, and $5, 000,000 for M chael MKenna -- then the
Court would find those anmobunts sufficiently unreasonable to

require a remttitur to the anounts of the statutory cap.

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL McKENNA, ) ClVIL ACTI ON
W LLI AM McKENNA, and :
RAYMOND CARNATI ON

V.

CI TY OF PH LADELPH A ; NCS. 98-5835, 99-1163

ORDER

AND NOW this 20th day of July, 2010, upon consi deration of
the plaintiffs’ Mtion for Judgnent as a Matter of Law and a New
Trial on Equitable Relief and Judgnent of Entried Jury Verdict
Award under the PHRA [sic] (Docket No. 264 in Case No. 98-5835;
Docket No. 284 in Case No. 99-1163) and the defendant’s Mbdtion
for Judgnent as a Matter of Law, for Judgnent Notw t hstanding the
Verdict, and for a New Trial, or in the Alternative, for
Remttitur of the Verdict (Docket No. 263 in Case No. 98-5835 and
Docket No. 283 in Case No. 99-1163), and the responses and
replies thereto, IT IS HEREBY ORDERED, for the reasons set forth

in a Menorandum of today’s date, that the Mdtions are DEN ED
BY THE COURT:

/s/ Mary A. MlLaughlin

MARY A. McLAUGHLI N, J.



