IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZAFARANA and BRAD
DUWI LLE, individually and on
behal f of all others simlarly
situated
Cl VI L ACTI ON
Plaintiffs,
No. 09-cv-4026
V.

PFI ZER I NC. and PHARMACI A &
UPJOHN CO. ,

Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. July 19, 2010

This case is now before the Court on Defendants’ Mtion to
Dismss Plaintiffs’ Amended Ci vil Consumer C ass Action Conpl aint
(Doc. No. 17). For the reasons set forth bel ow, Defendants
Motion i s GRANTED.

Fact ual Backgr ound*

Plaintiffs bring this suit to recover for the actions taken
by Defendants in marketing, pronoting, and selling twelve of
their prescription nmedications: Lyrica, CGeodon, Rel pax, Depo-
Provera, Zyvox, Lipitor, Zithromax, Zoloft, Zyrtec, Viagra,

Aricept, and Norvasc. All of these drugs fall under the purview

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




of the Federal Food, Drug, and Cosnetic Act (“FDCA’), which
requires that all pharmaceutical drugs receive approval as being
safe and effective for the treatnent of specific conditions and
in specific dosages. Further, the Act [imts conpanies to
pronoti ng and marketing their drugs for these approved uses and
dosages. Plaintiffs assert, however, that Defendants have a
corporate culture that fosters anbival ence to the FDCA as well as
a history of violating the Act in order to maxim ze profits on
their approved drugs. For each of the drugs named in their
Amended Conplaint, Plaintiffs allege that Defendants engaged in a
canpai gn of fraudul ent and m sl eadi ng marketi ng and adverti sed
these drugs for off-1label uses. This conduct culmnated in the
US Departnent of Justice s Septenber 2, 2009, announcenent t hat
it had settled several qui tam actions brought against Defendants
for their marketing of drugs in violation of the FDCA between
January 1, 2001, and Cctober 31, 2008, for which Defendants
agreed to pay over $2 billion in fines.

Plaintiff Zafarana is a resident of New Jersey and was
prescribed Lyrica to treat her idiopathic torticollis. The FDA
approved Lyrica on Decenber 30, 2004, as a treatnent for diabetic
peri pheral neuropathy and postherpetic neuralgia. Later, on June
13, 2005, the FDA approved Lyrica for use as an adjunctive
treatnment of partial onset seizures in adults with epilepsy.
Finally, Lyrica has been approved for the treatnent of
fibronyalgia. Plaintiffs, however, allege that the drug was al so

pronoted for off-label use, including as a treatnent for chronic
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pai n, neuropathic pain, perioperative pain, and mgraines. In
addi tion, Defendants are alleged to have used unsubstanti at ed,
fal se, and m sl eadi ng conparative studi es about the efficacy,
safety, and cost-effectiveness of Lyrica. Plaintiff Zafarana
took Lyrica fromat |east January of 2006 until January of 2007,
and clainms that it had no nedical benefit for her condition.
Further, Plaintiff alleges that she suffered fromtwo side
effects of Lyrica: weight gain and blurred vision. Finally,
Plaintiff asserts that she paid a significant anmount nore for
Lyrica than she woul d have paid for other, recognized, treatnents
for idiopathic torticollis, such as tylenol and stretching.
Plaintiff Dunmville is currently a resident of Wsconsin, but
in 2001 received treatnment for his depression in Pennsylvani a,
and was prescri bed Geodon and Zol oft for this condition. Geodon
has received FDA approval for the treatnent of schizophrenia and
acute manic or m xed epi sodes associ ated with bipol ar di sorder.
It can also be used to treat acute agitation associated with
schi zophrenia. Defendants are all eged, however, to have pronoted
Geodon for the treatnent of depression, bipolar maintenance, nood
di sorder anxiety, aggression, denentia, attention deficit
hyperactivity disorder, obsessive conpul sive disorder, autism
and posttraumatic stress disorder. |In addition, Plaintiffs
charge Defendants with marketi ng Geodon as being as safe, nore
effective, and |less costly than other antipsychotics, but in
doing so materially mnimzing and conceal i ng Geodon’s serious

side-effects, which include increased nortality in certain
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el derly patient populations and an increased risk of a
potentially lethal heart arrhythma. This marketing is alleged
to have taken place from January 1, 2001, through Decenber 31
2007. Plaintiff Dunville was prescribed Geodon in 2001 to treat
his depression. He alleges that he received no nedical benefit
fromtaki ng Geodon and “i nmedi atel y” stopped taking it due to
suffering from“a nunber of severe side effects,” although the
exact nature of these side effects is undisclosed. Further,
Plaintiff alleges that he could have been prescribed other, |ess
expensive alternatives, including cognitive behavioral therapy,
tricyclics, and MAO i nhi bitors.

Zoloft is an anti-depressant that inhibits the reuptake of
serotonin by neurons, and was approved by the FDA in 1991 for the
treatnent of depression. |In February of 2003, it was al so
approved for acute and long-termtreatnent of social anxiety
disorder. Plaintiffs allege that, in pronoting Zoloft,

Def endants “paid illegal renmuneration for speaker prograns,
nment or shi ps, preceptorships, journal clubs and [gave] gifts

i ncl udi ng entertai nnent, cash, travel, and neals to health care
prof essionals to induce themto prescribe Zoloft.” Although
Plaintiff Dunville states that he was prescribed Zoloft to treat
hi s depression, he does not state when he was prescribed the
nmedi cation, for how long of a period he took the nedication,
whet her it had any nedical benefit on his condition, or whether
he suffered fromany side effects due to taking the nedication.

He does, however, state that generic versions of the drug were

4



avai l abl e at a substantially decreased price.

Plaintiffs’ Anended Conplaint al so contains detailed
al | egations about the marketing schene for each of the drugs
named in their Anended Conplaint. 1In relation to Lyrica,
Plaintiffs assert that Defendants took actions such as directing
their sales representatives to discuss and use pronotiona
materials that nmade representations as to the effectiveness of
the drug in relation to other drugs when there were no peer-
revi ewed studi es supporting these clains, directing sales
representatives to contact doctors who did not treat any of the
conditions that Lyrica was approved to treat, and using studies
and speakers that supported off-|abel uses of Lyrica. Plaintiffs
al l ege that these marketing strategi es were devel oped at a series
of “launch neetings” held from Septenber of 2005 through Novenber
of 2005. Plaintiffs point to several specific tinmes and events
involved in this schene, including the follow ng: the Septenber
12 through 15, 2005, formal |aunch of Lyrica at an Anaheim
California, neeting for the entire Wstern Region sales force; an
October 12, 2005, e-mail to the sales force that authorized the
pronoti on of “secondary endpoints,” which were essentially
beneficial off-label uses of the drug; the Point of Action
nmeeting held in Indianapolis, Indiana, on Cctober 31 through
Novenber 2, 2005, that al so encouraged sales representatives to
pronote Lyrica for unapproved uses; a neeting held at the
Technol ogy Park Hilton in Denver, Colorado, on May 9, 2006, at

whi ch sal es representatives were directed to nmake conpari sons of

5



Lyrica to Keppra, using data fromtwo separate studies, but
presenting it in a manner that gave the inpression that the two
had been the subject of a head-to-head conparison; a March 2006
nmeeting for newwy hired sales representatives held at the
Arrowwod facility in upstate New York during which Defendants
directed their sales force to conpare Lyrica to gabapentin
despite a lack of studies supporting this marketing, and that was
foll owed by a pronotional panphlet nmaking such conparisons in
Sept enber of 2006; and a sales-force training on pronoting Lyrica
for off-1abel uses, and specifically on conparing Lyrica to
gabapentin, that was conducted at the Galena, Illinois, neeting
on May 30 and 31, 2006. Finally, throughout this tine period,
Plaintiffs assert that Defendants paid significantly increased
honorari a and speaking fees to doctors and physician assistants
to pronote Lyrica for off-label uses. ?

Plaintiffs al so provide extensive detail regarding the
alleged illegal marketing of Geodon. Plaintiffs assert that the
schene to market for off-|abel uses began in Novenber 2002 at a
neeting of Pfizer sales managers at the Disney Conplex in
Orlando, Florida. Plaintiffs note that a key to this program was
the involvenent of Dr. Neil S. Kay, who was paid significantly

nore for his speeches pronoting Geodon for off-|abel uses than

’Plaintiffs also detail violations of Defendants’ own internal narketi ng
policies and practices. These, however, do not address any conmunication to
Plaintiffs or physicians prescribing the drugs, and have no inpact on any
consuner protection or other claimbrought by Plaintiffs. As these
al l egations do not relate to any of Plaintiffs’ causes of action, we will not
address them here.



Def endants usually paid for pronotional speeches. As one exanple
of such a speech, Plaintiffs point to his Qctober 16, 2002,
presentation in which he pronoted Geodon for off-I|abel uses.
Plaintiffs al so assert that slides fromthese speeches were sent
to sales representatives for use in selling Geodon. Further,
Plaintiffs assert that Defendants nmade unsubstanti ated
conpari sons between CGeodon and Seroquel, Abilify, Zyprexa, and
Ri sperdal. This included an August 17, 2006, voice mail left for
over ninety sales representatives, as well as a Novenber 10,
2006, neeting in St. Louis, Mssouri, at which allegedly false
and m sl eadi ng pronotional nmaterials were passed out to
Def endants’ sal es force.

Wth regard to Zoloft, Plaintiffs’ sole allegation in the
Amended Conplaint points to a m sl eading suggestion in
Def endants’ 2006 Annual Report that Zoloft is broadly indicated
for children. Plaintiffs also detail the various FDA approval s
and Def endants’ associ ated nmarketing schenes in connection with
the other drugs that are naned in their Amended Conplaint. W do
not find it necessary to catalogue in detail all of these
allegations in this Menorandum however, as neither of the naned
Plaintiffs raises any allegations relating to these other drugs.
These clainms will turn on whether Plaintiffs have standing to
assert them on behalf of yet-to-be-joined class nenbers and on
the outcone of Defendants’ separate Mdtion to Strike C ass Action
Al | egations, making a full consideration of the factua

al | egations unnecessary at this tine.

7



Plaintiff Zafarana filed this action on Septenber 2, 2009.
Def endants filed a Motion to Dismss on January 15, 2010, and
Plaintiff Zafarana then filed an Anended Conpl aint on February
12, 2010, adding Plaintiff Dunville at that tinme. Counts I
through 11l are brought under the New Jersey Consuner Fraud Act
(“NJCFA”), the Wsconsin Deceptive Trade Practices Act, and the
Pennsyl vania Unfair Trade Practices and Consumer Protection Law
(“UTPCPL”), respectively, for Defendants’ m srepresentations and
nondi scl osures concerning the safety, efficacy, and cost
effectiveness of the nedications, and for Defendants’ use of
ki ckbacks and ot her inproper inducenents to deceive consuners.
Plaintiffs assert that they were harned in that Defendants’
actions caused Plaintiffs to be prescribed drugs that were
ineffective for Plaintiffs, that were unsafe and caused
Plaintiffs to suffer side effects, and that were nore expensive
t han ot her reasonable alternatives available to Plaintiffs.
Count IV is brought for simlar conduct, but states that it is
brought pursuant to the consuner protection |aws of the remaining
47 states, the District of Colunbia, and Puerto Rico. Count Vis
for “conspiracy/concert of action/aiding and abetting,” and seeks
to recover for a conspiracy to defraud consuners that |asted from
approxi mately January 1, 2001, through Cctober 31, 2008.
Finally, Count VI is a claimfor unjust enrichnent, and seeks to
recover any overpaynents that were made by Plaintiffs because
they were prescribed Defendants’ nore expensive drugs.

St andar d
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Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dism ss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).

Federal Rule of G vil Procedure 9(b) requires that a party
who is alleging fraud “state with particularity the circunstances
constituting fraud.” This applies both to statutory and common

| aw cl ai s of fraud. Christidis v. First Pa. Mrtgage Trust, 717

F.2d 96, 99 (3d Gr. 1983). In determ ning whether Rule 9(b)
applies, the court should | ook at the factual allegations that
are made in support of a particular legal claim and not whether

the claimis explicitly brought as one for fraud. Shapiro v. UJB

Fin. Corp., 964 F.2d 272, 288 (3d Cr. 1992). |If the plaintiff

is unable to plead with specificity because the information is
within the defendant’s control and requires discovery, the
plaintiff must explicitly allege that this information is within
the defendant’s control and state the facts on which the charge

is based so that it is clear to the court that the charge is not



baseless. FED C v. Bathgate, 27 F.3d 850, 876 (3d Cir. 1994)

(citing Craftmatic Sec. Litig. v. Kraftsow, 890 F.2d 628, 645 (3d

Gr. 1989)).

Di scussi on

As an initial matter, we think it necessary to clarify that
Rul e 9(b) does apply to the present proceedings. Plaintiffs are
seeking to recover for fraudul ent conduct on Defendants’ part in
engaging in intentionally m sl eading nmarketing that woul d be
relied upon by physicians, and, by proxy, their patients, in
order to increase Defendants’ profits. Plaintiffs, however,
certainly have pled with sufficient particularity to satisfy Rule
9(b), as they have included great detail about people, dates, and
| ocations allegedly involved in any fraudul ent conduct. Qur
di scussion below will not focus on whether Plaintiffs Amrended
Conpl ai nt satisfies the pleading requirenents of Rule 9(b), but
on whether Plaintiffs’ factual allegations have stated a clai mon
which relief can be granted.
FDCA Bar

Bef ore addressing the sufficiency of Plaintiffs’ clains,
Def endants first assert that Plaintiffs have not brought a
cogni zabl e cause of action because they are nerely seeking to
enforce the FDCA, and there is no private cause of action for
such clains. Inportantly, the FDCA does not preenpt other causes
of action, but sinply does not provide a private cause of action.
To the extent that Plaintiffs are alleging conduct that gives

rise to an i ndependent cause of action, they are not barred from
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bringing their clains unless it frustrates the congressiona

intent in passing the FDCA. Weth v. Levine, 129 S. C. 1187,

1203-04 (2009). In the present case, there is no argunent from
either party that allow ng state |aw consuner protection clains
woul d frustrate the congressional purpose in passing the FDCA.
Rat her, these clains would nerely all ow consuners to recover for
any injuries suffered as a result of Defendants’ m sconduct, as
was the case in Weth. Plaintiffs can, therefore, seek to
recover under the various state | aw causes of action brought in
their Anended Conplaint, and are not barred from doing so by the
FDCA.
Statute of Limtations

Def endants al so assert that Plaintiffs are barred by the
statute of Iimtations frombringing the instant action.
Al though the statute of limtations is an affirmative defense,
courts have all owed defendants to assert affirmative defenses
such as the statute of limtations by way of a notion to dism ss.

Davis v. Gruseneyer, 996 F.2d 617, 623 (3d Cr. 1993). This is

generally only perm ssible when the affirmative defense appears

on the face of the conplaint. ALA Inc. v. CCAIR Inc., 29 F. 3d

855, 859 (3d Cir. 1994). \Wen facts or natters outside of the
conplaint are necessary to establish the affirmative defense,
raising it under Rule 12(b)(6) is usually not permtted. See

Wrldcom Inc. v. Gaphnet, Inc., 343 F.3d 651, 657 (3d Grr.

2003) .
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The general rule for statutes of limtations is that they
“begin[] to run as soon as the right to institute and maintain a
suit arises; lack of know edge, m stake or m sunderstandi ng do
not toll the running of the statute of limtations.” Pocono

Int’l Raceway, Inc. v. Pocono Produce, Inc., 468 A. 2d 468, 471

(Pa. 1983). The “discovery rule,” however, provides an exception
to this general rule. Under this doctrine, the statute of
limtations is tolled if the plaintiff was unable, through the
exercise of due diligence, to discover the injury or the cause
thereof. |1d. This doctrine will toll the statute of limtations
only until the plaintiff discovers or reasonably should have

di scovered his injury and its source. 1d. Once a plaintiff
becones aware of an injury and who caused it, he is under a duty

to investigate and pronptly file his suit. WIson v. El-Daief,

964 A . 2d 354, 356 (Pa. 2009). Inportantly, the discovery rule is
a narrow exception, and wll only be inplicated if no anmount of
vi gil ance woul d have allowed the plaintiff to detect his injury.
Id. at 357. The burden is on the plaintiff to denonstrate that
he exercised reasonable diligence to discover the existence or

cause of the injury. Mest v. Cabot Corp., 449 F.3d 502, 511 (3d

Cr. 2006). |If factual issues remain as to whether the plaintiff
exerci sed reasonabl e diligence or whether it was reasonable for
the plaintiff to be unaware of his injury or the source thereof,

t hese questions nmust be left for a jury to decide. Cochran v.

12



GAF Corp., 666 A 2d 245, 248 (Pa. 1995). Alternatively, the
statute of limtations may be tolled under the doctrine of
fraudul ent concealnment. This requires that a plaintiff show a
separate fraudulent act commtted by the defendant to conceal the
harm apart fromthe fraud that forns the basis for the

plaintiff’s conplaint. Bucci v. Wachovia Bank, 591 F. Supp. 2d

773, 787 (E.D. Pa. 2008).

Plaintiffs’ Amended Conpl aint contains an entire section on
the tolling of the statute of limtations, nmaking it appropriate
for Defendants to raise the issue in their Mdtion to D sm ss.
First, Plaintiffs do not point to any separate act of fraud done
by Defendants to conceal the injury, and cannot rely on
fraudul ent concealnent to toll the statute of limtations.
Factual issues exist, however, as to whether the statute of
limtations was tolled by the discovery rule. The tolling of the
statute of limtations in this case will depend upon whet her
Plaintiffs were unable to discover their injury or the cause
t hereof until the announcenent by the Departnent of Justice of
the settlenment of the qui tam actions brought agai nst Defendants
pursuant to the FDCA. On the one hand, Plaintiffs could not be
expected to know about Defendants’ marketing plans or schenes,
and woul d have no reason to expect that their doctors prescribed
t hem nedi cation due to fraudul ent marketing by the producer of

the drug. On the other hand, however, Plaintiffs could have
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i medi ately determ ned fromthe | abel of their nedications that
the drugs were not approved to treat their conditions, and that
the drugs could have harnful side effects. A jury nust decide
whet her this know edge woul d | ead a reasonably diligent person to
follow up with his or her treating physician to determ ne why
this medi cation was prescri bed and whether there were other
medi cations that m ght work better, cost |less, or have |ess
harnful side effects and that were readily available. The
statute of limtations, therefore, does not provide grounds to
di sm ss this Anended Conpl ai nt.
Count |

Count | is brought under the NJCFA. Defendants first assert
that this claimnust be dism ssed because all clainms for harm
caused by products nust be brought under the New Jersey Product
Liability Act (“NJPLA’). Defendants also assert, in the
alternative, that any clains not barred by the NJPLA should be
dism ssed for failing to all ege adequate causation or injury.
NJPLA

Both the NJPLA and the NJCFA are broad statutes that are
meant to provide expansive protection for consuners within the
state of New Jersey. The NJCFA is generally to be applied in
conjunction with other state |laws, and a court should only refuse
to apply it if there is an “unavoi dable conflict” w th another
state |aw that deals specifically with that activity. Perez v.

Rent - A-Center, Inc., 892 A 2d 1255, 1274 (N.J. 2006). The NJIPLA,
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however, covers “virtually all possible causes of action relating

to harnms caused by consunmer and other products.” 1n re Lead

Paint Litig., 924 A 2d 484, 503 (N.J. 2007). Further, the NJPLA

establishes a | egislative bal ance between consuner and producer,
and to allow cunul ati ve causes of action based upon the sane

conduct would run counter to the legislative intent. McDar by V.

Merck & Co., 949 A 2d 223, 278 (N. J. Super. C. App. D v. 2008).

The NJPLA, therefore, prevents a plaintiff frombringing a claim
under the NJCFA if the plaintiff is alleging that the drug had
the potential to cause harmthat is covered by the NIPLA,

Sinclair v. Merck & Co., 948 A 2d 587, 595-96 (N.J. 2008), if the

plaintiff is alleging that the defendant failed to warn of the
dangers of taking the drug, or if the plaintiff is alleging that

t he defendant m srepresented or conceal ed material information
when marketing the drug. MDarby, 949 A 2d at 277. Al of these
causes of action are specifically addressed by the NJPLA, and
allowing a clai munder the NJCFA woul d create an unavoi dabl e
conflict with the legislative intent and bal anci ng behi nd the
NJPLA. To the extent that Plaintiffs are attenpting to bring a
cl ai munder the NJCFA that could be brought under the NJPLA,
therefore, it will be dism ssed.

The NJPLA clarifies when a plaintiff can bring a product
liability action under New Jersey law. N. J. Stat. Ann. 8§ 2A 58C
2 (West 2000). It defines a “product liability action” as “any
claimor action brought by a claimnt for harm caused by a

product, irrespective of the theory underlying the claim except
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actions for harm caused by breach of an express warranty.” 1d.
8§ 2A:58C-1(b)(3). The Act also defines “harnt as “(a) physical
damage to property, other than to the product itself; (b)
personal physical illness, injury or death; (c) pain and
suffering, nental anguish or enotional harm and (d) any | oss of
consortiumor services or other |oss deriving fromany type of
harm descri bed i n subparagraphs (a) through (c) of this
paragraph.” 1d. 8 2A:58C 1(b)(2). To the extent that Plaintiffs
are trying to bring a claimthat falls within these definitions,
therefore, it nmust be brought pursuant to the NJPLA and not the
NJCFA.

As stated above, Plaintiffs claimthree harns from
Def endants’ actions. First, Plaintiffs claimthat they took a
drug that was ineffective for treating their condition. Second,
they allege that these drugs caused side effects. Third,
Plaintiffs assert that Defendants’ course of action caused
Plaintiffs to pay a great deal nore for drugs than they woul d
have otherwi se had to pay for treatnment. It is clear that
Plaintiffs’ clains for any side effects suffered fromthe drugs
are clains for personal injury or illness and, therefore, cannot
be brought under the NJCFA. W also find that Plaintiffs’ clains
for the ineffectiveness of the product are barred by the NJPLA
Plaintiffs essentially claimthat Defendants’ actions caused them
to continue to suffer fromphysical illness. As the NJPLA covers
personal injury actions for harm caused by a product regardl ess

of the theory under which it is brought, we find that a
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continuing physical illness falls within the Act’s expansive
definition of harm Plaintiffs’ third alleged injury, however,
is not a harmw thin the nmeaning of the NJPLA, and, therefore, is
not barred by that Act. The NJPLA does not include nonetary harm
caused by buying a nore expensive product within its definition
of harm Because the NJPLA does not specifically address this
harm it is appropriate to apply the NJCFA in conjunction with
the NJPLA for the purposes of this [imted claim Plaintiffs
can, therefore, bring an action under the NJCFA to recover for
the increased anount that they paid for treatnent.
NJCFA

To state a claimunder the NJCFA, a plaintiff nust all ege
unl awf ul conduct, an “ascertainable |loss,” and that the | oss was

caused by the unlawful conduct. Int’'l Union of Qperating Eng’'rs

Local No. 68 Welfare Fund v. Merck & Co., 929 A 2d 1076, 1086

(N.J. 2007). This Act inposes liability for three categories of
behaviors: affirmative acts, know ng om ssions, and regul atory

violations. Int’'l Union, 929 A 2d at 1086. Inportantly, a

plaintiff need not allege any reliance, Heindel v. Pfizer, Inc.,

381 F. Supp. 2d 364, 373 (D.N.J. 2004), or prove that the

def endant had any sort of malicious intent. Cox v. Sears Roebuck

& Co., 647 A 2d 454, 462 (N.J. 1994). Further, the plaintiff
need not be in privity with the defendant in order to bring a

claim Katz v. Schachter, 598 A 2d 923, 926 (N.J. Super. C

App. Div. 1991). To establish a loss, the plaintiff nust point

to evidence that would allow an i nference that there was an
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actual loss, and cannot rely on a loss that is purely

hypot hetical. Thiedemann v. Mercedes-Benz USA, LLC, 872 A 2d

783, 792 (N.J. 2005). Finally, the fact that the plaintiff has
not yet been required to pay for the | oss does not prevent him
frombringing a claimso long as he provides an estimate of the
anount that he will pay due to the unlawful act. Cox, 647 A 2d
at 464.

In the present case, Plaintiffs’ clains under the NJCFA fai
because they do not successfully allege causation or a cognizable
injury. As noted above, the only “ascertainable | oss” that could
be brought under the NJCFA instead of the NJPLA is that
Plaintiffs paid nore noney for Defendants’ nedications than they
woul d have paid for alternative treatnents for their conditions.
| mportantly, Plaintiffs cannot, and do not appear to attenpt to,
claimthat Defendants conmtted a fraud on the nmarket and thereby
artificially inflated the prices of their nedicines. See Int’'|
Union, 929 A 2d at 1088 (stating that a fraud-on-the-market claim
is not cogni zabl e under the NJCFA). Instead, Plaintiffs state
that wi thout Defendants’ fraudul ent marketing schene, they would
not have been prescribed Defendants’ expensive nedications, and,

i nstead, could have purchased cheaper alternatives. Plaintiffs,
however, sinply have not stated any facts that nake it plausible
that a | ess expensive alternative woul d have been prescri bed.
Plaintiffs seemto ignore the role played by the prescribing
physician in this case. They have not stated, and |likely cannot

state, that they would have been prescribed other, |less costly
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medi cations, but only that they could have been prescribed such
nmedi cations. It is also true, however, that they could have been
prescri bed a nore expensive nedication, or a conbination of other
nmedi cations that, while individually | ess expensive, were
curmul atively nore expensive. Due to the discretion of the
prescribing physician, the injury alleged is entirely
hypot heti cal, and cannot provide the basis for a clai munder the
NJCFA. Further, for simlar reasons, it cannot be said that
Def endant s caused any increased cost paid by Plaintiffs. In
essence, Plaintiffs have alleged that the reason that they were
prescri bed Def endants’ nedi cati ons was because of Defendants’
conduct, but they have not alleged that Defendants caused themto
overpay for treatnent because they have not shown that in the
absence of Defendants’ conduct they would have been prescribed a
different nedication. |In the absence of a cognizable injury and
a denonstration of causation, Count | of Plaintiffs Conplaint
nmust be di sm ssed.
Count |1

Al t hough the naned Plaintiffs appear to attenpt to bring a
cl ai munder Wsconsin's Deceptive Trade Practices Act, none of
the all egations contained in the Arended Conplaint relate to the
prescription, purchase, or use of any of Defendants’ drugs within
the state of Wsconsin. The fact that Plaintiff Dunville
currently lives in Wsconsin has no inpact on the applicability
of Wsconsin |law to conduct that occurred in connection with the

prescription, purchase, and use of drugs in another state. To
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the extent that this claimis viable, therefore, it would be on
behal f of absent class nenbers. Because of this fact, a
di scussion of Count Il is better left to be undertaken in
connection with our analysis of Count |V, which raises clainms on
behal f of those simlarly situated in other states.
Count 11

Count I11l brings a claimunder Pennsylvania s UTPCPL.
Def endants first assert that the UTPCPL does not apply to
prescription drugs. Defendants further argue that any i nproper
action occurred after Plaintiff Dunville had suffered any injury,
and, therefore, could not have been the cause of his all eged
injury. Finally, Defendants urge this Court to dismss Count |11
for failing to adequately plead all of the elenents of a cause of
action under the UTPCPL.
UTPCPL and Prescription Drugs

Def endants first assert that the UTPCPL does not cover
prescription drugs. |In support of this assertion they cite Smth

v. Bristol-Mers Squibb Co., No. 06-6053, 2009 W. 5216982 (D. N. J.

Dec. 30, 2009), Albertson v. Weth Inc., No. 02-2944, 2003 W

21544488 (Pa. C. Com PlI. July 8, 2003), and Luke v. Anerican

Home Products Corp., No. 98-1977, 1998 W. 1781624 (Pa. Ct. Com

Pl . Nov. 18, 1998). These cases, however, do not provide a
categorical exception for prescription drugs fromthe UTPCPL.

| nst ead, these cases note that the existence of the “l|earned
intermedi ary” doctrine in Pennsylvania nakes it difficult, if not

i npossible, for plaintiffs to successfully bring a UTPCPL cl ai m
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based on a prescription drug. Al though we wll consider this
fact when addressing Plaintiffs’ clains, given that there is not
a categorical exception, we wll address the nerits of
Plaintiffs’ UTPCPL claim
UTPCPL

The UPTPCL makes unlawful any “unfair nethods of conpetition
and unfair or deceptive acts” as defined by the statute. 73 Pa.
Cons. Stat. Ann. 8§ 201-3 (West 2008). Included in the definition
of unfair nethods of conpetition and unfair or deceptive
practices is a catchall provision that prohibits a corporation
from*“[e]lngaging in any other fraudul ent or deceptive conduct
whi ch creates a likelihood of confusion or of m sunderstanding.”
Id. 8 201-2(4)(xxi). An allegation that the defendant has
engaged i n fraudul ent conduct requires a show ng of all of the
el ements of common |law fraud, but this is not true when the
plaintiff alleges that the defendant has engaged in deceptive

conduct.® Seldon v. Home Loan Servs., Inc., 647 F. Supp. 2d 451

469 (E.D. Pa. 2009). A private individual can bring an action
under the UTPCPL if he suffers an “ascertainable loss . . . as a
result of” the defendant’s use of a fraudul ent or deceptive

practice. 73 Pa. Cons. Stat. Ann. 8§ 201-9.2(1)(a). Because of

3al though as originally passed the statute only covered “fraudul ent”
practices, it was anended in 1996 to include deceptive conduct, and the
Pennsyl vani a Supreme Court has stressed that the UTPCPL shoul d be broadly
construed. Flores v. Shapiro & Kreisman, 246 F. Supp. 2d 427 (E.D. Pa. 2002).
For these reasons, we will not require Plaintiffs to establish conduct
amounting to comon law fraud in order to state a clai munder the catchal
provision of the UTPCPL, even though the Pennsylvani a Suprenme Court has not

yet interpreted this provision as anmended.
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this section, courts have routinely determned that a plaintiff
must denonstrate that he justifiably relied on the defendant’s

conduct in order to establish the causation prong. Winberg v.

Sun Co., Inc., 777 A 2d 442, 446 (Pa. 2001); see also Hunt v.

U.S. Tobacco Co., 538 F.3d 217, 221 (3d Cr. 2008).

In this case, Defendants allege both that there could be no
justifiable reliance in general due to the operation of the
| earned internediary doctrine, and that there could be no
justifiable reliance on Plaintiff Dunville s part specifically as
he took the nedicine before any of the allegedly fraudul ent or
deceptive practices occurred in Pennsylvania. 1In this case we
need not reach the specific allegations brought by Plaintiff
Dunville as we find that the | earned internediary doctrine
prevents there frombeing any justifiable reliance, and,
therefore, Plaintiffs have not stated a claimunder the UTPCPL.
Under the | earned internediary doctrine, the drug manufacturer
owes a duty of disclosure to the prescribing physician, but it is
then the duty of the prescribing physician to conmuni cate any
ri sks or other information about the drug to the patient. See

Creazzo v. Medtronic, Inc., 903 A 2d 24, 31-32 (Pa. Super. C

2006). In other words, a patient in Pennsylvania cannot
justifiably rely on the prescription drug manufacturer; instead,
it is the prescribing physician who provides the grounds for
justifiable reliance. Further, in the present case, any

m srepresentations were made to prescribing physicians and not to

Plaintiffs. The allegations in Plaintiffs’ Amended Conpl ai nt
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only refer to practices taken, and representati ons nmade, by
Defendants in their relationship with physicians. Plaintiffs’
cl ai ns depend on a chain of reliance from Defendants to the
prescri bi ng physicians and the prescribing physicians to
patients. This, however, cannot be used to allow Plaintiffs to
claimthat they justifiably relied on any representati on nmade by
Def endants. Under these circunstances, Plaintiffs cannot claim
any justifiable reliance, and their UTPCPL claimnust fail.
Count |V

Count IV seeks to bring clains pursuant to the consuner
protection |aws of all other states on behalf of, at this point,
absent class nenbers. Although it is true that the fact that an
suit is a class action does not change the question of standing,

Lews v. Casey, 518 U. S. 343, 357 (1996), it is also true that a

conpl ai nt does not becone a class action until the class is

certified. Rolo v. City Investing Co. Liquidating Trust, 155

F.3d 644, 659 (3d Cir. 1998), abbrogation on other grounds rec.

by Forbes v. Eagleson, 155 F.3d 644 (3d Cr. 2000). 1In the
present case, this suit is not yet a class action, but we have
not yet considered a notion to certify a class and have not yet
addressed Defendants’ Mdtion to Strike C ass Action Allegations.
Al t hough Plaintiffs do not have standing to litigate on behal f of
non-parties, Defendants cannot defeat a class action sinply by
requesting dismssal for |lack of standing before a decision is
reached on class certification. So long as Plaintiffs have

al | eged a personal cause of action that survives the instant
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Motion to Dismss, we will consider Plaintiffs class action
al I egati ons when eval uati ng Defendants’ separate Mdtion to Strike
Cl ass Action Allegations and any future notion to certify a
class. Should Plaintiffs’ clains all be dism ssed, however, we
will also dismss the clainms brought on behalf of the absent
cl ass nenbers as a suit cannot nove forward with only absent, to-
be-determ ned nenbers of a to-be-certified class.
Count V

Count V brings charges for “conspiracy/concert of
action/aiding and abetting,” and it appears that these are
brought under the laws of all fifty states, the District of
Col unbi a, and Puerto Rico. For the purposes of this Menorandum
we will only address the clainms brought under the | aws of
Pennsyl vani a and New Jersey, as these are the clains brought by
the plaintiffs who are currently parties in this action. *

Under New Jersey law, a conspiracy requires two or nore
peopl e acting together, an agreenent to commt an act to inflict

a wong, an overt act in furtherance of this agreenent, and

damages. Banco Popular N. Am v. Gandi, 876 A 2d 253, 263 (N.J.

2005). In New Jersey, “[a] civil action for conspiracy is

essentially a tort action.” Eli Lilly & Co. v. Roussel Corp., 23

F. Supp. 2d 460, 496 (D.N.J. 1998). In other words, it is not

just the act of agreenent that gives rise to a civil action for

“Plaintiffs’ Amended Conplaint is not explicit on the | aws that give
rise to their claims in this Count. As discussed above, however, it appears
clear that Plaintiff Zafarana's clains are governed by New Jersey |aw and
Plaintiff Dumville s clains are governed by Pennsylvania law. W will,
therefore, exami ne these states’ laws in this section.
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conspiracy, but the existence of an underlying wong that could

be brought as a separate cause of action. Banco Popul ar, 876

A 2d at 263; Brown ex rel. Estate of Brown v. Philip Mrris Inc.,

228 F. Supp. 2d 506, 517 n.10 (D.N. J. 2002).

Under Pennsylvania |law, a cause of action for conspiracy
requires that the plaintiff denonstrate a conbination of at | east
two individuals acting with a common purpose of commtting an
unl awful act, an overt act in furtherance of this agreenent, and

some sort of actual |egal damage to the plaintiff. Kline v. Sec.

GQuards, Inc., 386 F.3d 246, 262 (3d Gr. 2004). Inportantly, to

state a claimfor conspiracy under Pennsylvania law, “it nust be
al l eged that the sole purpose of the conspiracy was to injure the

Plaintiffs.” Mrilus v. Countryw de Honme Loans, Inc., 651 F

Supp. 2d 292, 313 (E.D. Pa. 2008).

Plaintiffs cannot nmaintain an action for conspiracy under
either the aws of Pennsylvania or New Jersey. First, under New
Jersey law, Plaintiffs nmust denonstrate an agreenent to conmt an
act that would give rise to an i ndependent cause of action. As
noted above, Plaintiffs have not stated a clai munder the NJCFA,
and as will be discussed below, they also do not plead a cause of
action for unjust enrichnent. |In the absence of a claimfor any
underlying wong, they cannot maintain a claimfor civil
conspiracy under New Jersey law. Turning to Plaintiffs’ claim
under Pennsylvania |aw, as noted above, Plaintiffs have not
al l eged that the sol e purpose of any conspiracy was to injure

Plaintiffs. |Indeed, their allegations are directly contrary to
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such a finding. Plaintiffs’ Amended Conplaint details the ways
in which Defendants’ narketing strategy was devel oped to nmaxim ze
profit. Plaintiffs repeatedly chastize Defendants for being
solely concerned with maxim zing their profit and not payi ng
enough attention to the consuners. Nowhere in Plaintiffs’
Amended Conpl aint are Defendants alleged to have acted with an
intent to harmPlaintiffs, nmuch less that it was Defendants’ sole
intent to harmPlaintiffs. Wth these allegations, we cannot
find that Plaintiffs have pled a cause of action for conspiracy
under Pennsyl vani a | aw.

Plaintiffs also allege “concert of action” and “ai ding and
abetting” in their Amended Conplaint. It is unclear whether
Plaintiffs view these as separate causes of action, or whether
Plaintiffs are sinply captioning this Count in a way that covers
the different wording given by different states to essentially
the sanme civil cause of action. To the extent that Plaintiffs
are trying to bring these as separate causes of action, this
attenpt fails. First, there is no cause of action for aiding and

abetting fraud under Pennsylvania law. WM H gh Yield Fund v.

O Hanl on, No. 04-3423, 2005 U.S. Dist. LEXIS 12064, at *50 (E.D.
Pa. May 13, 2005). Although New Jersey does have a cause of
action for aiding and abetting fraud, this requires that the
party to whom aid was provided have coonmtted a tort, that the
def endant be aware that his aid played a role in furthering this
tort, and that the defendant “knowi ngly and substantially

assist[ed]” the third party. New Jersey v. Qaest Commt’'ns Int'l,
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Inc., 904 A 2d 775, 783-84 (N.J. Super. Ct. App. Dv. 2006). As
di scussed above, there is no separate underlying tort under New
Jersey law pled by Plaintiffs in their Amended Conpl aint, and
this cause of action would, therefore, also fail.

Plaintiffs, however, for the first tine in their Response in
Qpposition to Defendants’ Mdtion to Dismss state that they have
pl eaded a cause of action for aiding and abetting a breach of
fiduciary duty. Not only is this a claimthat is raised nowhere
in Plaintiffs’ 178-page Amended Conplaint, but it is not a claim
that can be nmaintained by Plaintiffs against these Defendants.
First, Plaintiffs cite no case from Pennsyl vania or New Jersey
applying a cause of action for aiding and abetting a breach of
fiduciary duty, and this Court is not willing to create such a
cause of action here. Further, even if this were a cogni zable
cause of action, Plaintiffs have not denonstrated any basis for
finding that there was any fiduciary duty owed to the consuners
in this situation, nuch |l ess a breach of this fiduciary duty. In
t hese circunstances we cannot allow a cause of action for aiding
and abetting a breach of a fiduciary duty to proceed.

Count VI

Finally, Plaintiffs seek to bring an action for unjust
enrichnent to recover the funds paid to Defendants that would
ot herwi se have been spent on | ess expensive treatnents provi ded
by Defendants’ conpetitors. As this Count also fails to state a
cogni zabl e cause of action, we will dismss it as well.

Under New Jersey | aw, unjust enrichnment can be established
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by denonstrating that the defendant received a benefit fromthe
plaintiff and that allow ng the defendant to keep this benefit

woul d be unjust. VRG Corp. v. GKN Realty Corp., 641 A 2d 519,

526 (N.J. 1994). Inportantly, any benefit that is conferred nust
be direct. Maniscalco v. Brother Int’l Corp., 627 F. Supp. 2d

494, 506 (D.N. J. 2009). There is no separate tort cause of
action for unjust enrichnment in New Jersey; instead, unjust

enri chnent provides the underlying logic for several torts, and
al so provides the basis for establishing quasi-contract

liability. Castro v. NYT Television, 851 A . 2d 88, 98 (N.J.

Super. C. App. Div. 2004). Simlarly, under Pennsylvania |aw,
the plaintiff nust denonstrate that he conferred a benefit on the
def endant, that the defendant knew of the benefit and accepted or
retained it, and that it would be inequitable to allow the

def endant to keep the benefit w thout paying for it. Mtchell v.

Moore, 729 A 2d 1200, 1203 (Pa. Super. Ct. 1999). As in New
Jersey, unjust enrichnment is not a substitute for failed tort

clainms in Pennsylvania, Steanfitters Local Union No. 420 Wl fare

Fund v. Philip Mrris, Inc., 171 F.3d 912, 937 (3d CGr. 1999),

but, instead, will generally be used to inply quasi-contract

l[iability. Pa. ex rel. Pappert v. TAP Pharm Prods., Inc. 885

A.2d 1127, 1137 (Pa. Commw. Ct. 2005).

In this case, Plaintiffs appear to attenpt to bring tort
actions for unjust enrichnment, which is not permtted under
ei ther Pennsylvania or New Jersey law. Plaintiffs allege that

Def endants’ actions caused a harmto Plaintiffs, and assert that
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Def endants should not be permtted to profit fromthis harm
This, however, is not sufficient to allow for recovery under the
unj ust enrichnment doctrine. First, there is no showing that this
woul d be an appropriate situation to inply quasi-contract
liability, as there was no direct relationship between Plaintiffs
and Defendants or an allegation that Defendants refused to
provide a service or good after Plaintiffs had provided
Def endants with a benefit. |Instead, the allegation is that
Def endants msled Plaintiffs into desiring a product, which
Def endants then provided to Plaintiffs in exchange for paynent.
This sinply is not an appropriate circunstance in which to create
gquasi -contract liability. Further, Plaintiffs do not plead a
separate tort, the damages from which could be supported by a
theory of unjust enrichnment. As Plaintiffs cannot bring an
action for a stand-alone tort of unjust enrichnment under either
Pennsyl vania or New Jersey law, Plaintiffs’ clains under Count Vi
will also be dismssed.
Leave to Anend

Finally, Plaintiffs request that as an alternative to
granti ng Defendants’ Mdtion to Dismss, this Court grant |eave to
anend the Conplaint a second tinme. The Third G rcuit has stated
that a curative anendnent should be all owed unl ess such an

anmendnment would be “inequitable or futile.” Alston v. Parker,

363 F.3d 229, 235 (3d Cr. 2004). 1In the present case, however,
we believe that allow ng a second anendnent woul d be both

i nequitable and futile, and will, therefore, deny Plaintiffs’

29



request. First, Plaintiffs have al ready anended their Conpl ai nt
once follow ng Defendants’ First Mdtion to Dismss. This
anendnent added over 140 pages to the Conplaint and pronpted a
second Motion to Dismss by Defendants. This Mdtion to Dism ss,
unlike the first, was fully briefed, and resulted in the present
decision. To require Defendants to file a third notion to
dismss and fully brief that notion would be inequitable,
especially when the original Conplaint was filed over ten nonths
ago. Further, we believe that any additional anendnent woul d be
futile. Not only is this Court unsure of what Plaintiffs would
add to their 178-page Anended Conpl aint, but we are unsure of
what Plaintiffs could add to state a claim The facts of this
case are abundantly clear at this point, and it sinply appears
that Plaintiffs have not alleged, and |likely cannot allege, a
cogni zabl e injury or sufficient theory of causation as would be
required to sustain all of their clainms. Qur decision is not
based on what |evel of specificity is required to neet the

pl eadi ng standards or on Plaintiffs failure to allege certain
el enments of a claim Instead, this decision was based on a
reading of the various laws at issue in this case and a

determ nation that the conduct alleged by Plaintiffs does not
give rise to a cause of action under any of the Counts contained
in their Arended Conplaint. Under these circunstances, we w ||
deny Plaintiffs request to file a second anended conplaint in
this action.

Concl usi on

30



Plaintiffs’ Amended Conplaint shall be dismssed inits
entirety. Plaintiffs fail to state a claimfor the violation of
the NJCFA or the UTPCPL. Further, Plaintiffs have not pled a
cause of action for conspiracy, concert of action, aiding and
abetting, or unjust enrichnment under the |aws of Pennsyl vania or
New Jersey. All clains that the named Plaintiffs raise on their
own behalf, therefore, are dism ssed. As we cannot allow the
action to continue with unknown nenbers of an uncertified class,
we nmust also dismss Counts Il and I'V. Finally, as we find that
any future anmendnent to this Conplaint would be futile,
Plaintiffs shall not be granted | eave to anend their Anended

Conpl ai nt.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZAFARANA and BRAD
DUWI LLE, individually and on
behal f of all others simlarly
situated
Cl VI L ACTI ON
Plaintiffs,
No. 09-cv-4026
V.

PFI ZER I NC. and PHARMACI A &
UPJOHN CO. ,

Def endant s.
ORDER
AND NOW this 19t h day of July, 2010, upon
consi deration of Defendants’ Mtion to Dismss Plaintiffs’
Amended Conpl aint (Doc. No. 17) and responses thereto, it is
her eby ORDERED that the Motion is GRANTED and Plaintiffs Amended

Conmpl aint i s DI SM SSED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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