IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY | RVI NG REYNOLDS ) C VIL ACTI ON
V.

FEDERAL BUREAU OF PRI SONS, :
et al. : NO. 09- 3096

VEMORANDUM

Bartle, C. J. July 14, 2010
On August 5, 2009, pro se plaintiff, Dr. Gary Ilrving
Reynolds, filed this lawsuit alleging violations of his rights
under the United States Constitution and various state-|aw clains
in connection with his dismssal fromhis position as a Medi cal
O ficer at the Federal Bureau of Prisons ("BOP') in Philadel phia,
Pennsyl vania. On Novenber 9, 2009, he anended his conplaint as a
matter of course pursuant to Rule 15 of the Federal Rules of
Cvil Procedure. In March, 2010, we granted in part and denied
in part the notion of the original defendants to dismss the
plaintiff's amended conplaint for |ack of subject matter
jurisdiction and for summary judgnent. W held that many of the
clainms asserted in the anmended conplaint were barred by the

applicable statute of limtations. Reynolds v. Fed. Bureau of

Prisons, No. 09-3096, 2010 W. 744127 (E.D. Pa. Mar. 2, 2010).
On March 25, 2010, the plaintiff noved for |eave to
file a second anended conplaint. Before we had the opportunity

to address the notion, the plaintiff noved for | eave to file a



third amended conpl aint. Defendants oppose this |atest notion on
the ground of futility.

The proposed third anmended conpl ai nt nanes the
foll owi ng defendants: (1) BOP; (2) Ofice of |Inspector General
(3) Eric L. Holder; (4) (deida Dalmasi, MD., Cinical Drector
of the Federal Detention Center ("FDC'); (5) Rear Admral Newton
Kendig, MD., Assistant Director and Medical Director at BOP; (6)
Bruce Bl acknon, Associ ate Warden, Operations at FDC, (7) Troy
Levi, Warden of FDC, and (8) Cam || e Duchaussee, Enpl oyee
Servi ces Manager at FDC

The third anmended conplaint contains the follow ng
eight clains for relief: (1) "Violation of Fifth Arendnment by
the United States and Def endant RADM Newton Kendig, MD. in his
| ndi vi dual Capacity for Acts Associated with the May 20, 2008
Response to MGVC [ Mal com Grow Medi cal Center]"” (Count One); (2)
"Violation of Title 42 § 1985 against the United States and
Def endant RADM Newt on Kendig, M D. in his Individual Capacity for
Conduct Associated with the May 20, 2008 Response to MaVC' ( Count
Two); (3) "Violation of Title 42 § 1986 against the United States
and Defendants RADM Newt on Kendig, M D., and Odei da Dal masi, M D.
in their Individual Capacities for Failure to Appropriately Act
in Response to the Status Update Request from MaGVC' (Count
Three); (4) "Violation of 5'" Amendnent agai nst the United States
and Defendants COdeida Dal masi, M D., and RADM New on Kendi g, M D
in their Individual Capacities for Failure to Honor the

Sept enber 29, 2008 Hearing Request” (Count Four); (5) "Violation

-2-



of 42 U . S.C. 8 1985 against the United States and Defendants
(dei da Dal masi, MD., and RADM Newt on Kendig, MD., in their
I ndi vi dual Capacities for Failure to Honor the Septenber 29, 2008
Heari ng Request" (Count Five); (6) "Violation of Title 42 U S.C
§ 1985 against the United States and Defendants Bruce Bl acknon
and Troy Levi in their Individual Capacities for Conduct
Associated with Plaintiff's Renoval on January 5, 2009" (Count
Six); (7) "Violation of Title 42 U.S.C. 8§ 1986 against the United
States and Defendant Cam |l e Duchaussee in her Individual
Capacity for Conduct Associated with Plaintiff's Renpval on
January 5, 2009" (Count Seven); and (8) "Violation of Title 42
U S.C. 8§ 1985 against the United States and Defendants RADM
Newt on Kendig, MD., and Warden Troy Levi in their |ndividua
Capacities for Conduct Associated with the January 5, 2009 Report
to H PDB [Healthcare Integrity and Protection Data Bank]" (Count
Ei ght).

I .

W address the notion for leave to file a third anended
conpl aint pursuant to Rule 15(a)(2) of the Federal Rules of Cvil
Procedure. It states that the court "should freely give | eave
when justice so requires.” Fed. R Cv. P. 15(a)(2). Reasons
for denying | eave to anmend a conplaint include prejudice to the
nonnovi ng party, undue delay, bad faith or dilatory notive, and

futility. Foman v. Davis, 371 U S. 178, 182 (1962). Ganting

| eave to anmend would be futile where the court | acks subject

matter jurisdiction or where the plaintiff has failed to state a
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cl ai m upon which relief can be granted. |n re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Gr. 1997).

.

The plaintiff was discharged fromhis position as a
nmedi cal officer with the BOP on January 5, 2009 after the
al | egati ons agai nst himof sexual abuse during a physi cal
exam nation of a BOP fenal e enpl oyee candi date were sustai ned.
Among ot her things, the plaintiff seeks to have his clinical
privileges to practice nedicine at the FDC restored.

Plaintiff clainms that the "interests of justice"
mandat e anendi ng the second anended conplaint so that "severa
procedural defects identified in Defendant's Brief in Opposition
to Plaintiff's Motion for Leave to Anend" can be corrected. He
al so nai ntains that anendnent is proper so that certain
i ndi vi dual defendants named in their individual capacities can be
"reinstated.” Additionally, he asserts that the harmhe is
suffering i s ongoi ng.

The Governnent, as noted above, contends that the
notion for leave to file a third amended conplaint is futile.
More specifically, the Governnment argues that the | aw of the case
doctrine bars the plaintiff's clains as pleaded in the proposed
third amended conpl ai nt.

The Governnent correctly contends that the plaintiff's

clai ne under Bivens v. Six Unknown Naned Agents of the Federal

Bureau of Narcotics, 403 U S. 388 (1971) are barred by the

statute of limtations. W construe Count One of the third
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anended conplaint as a Bivens claim It alleges that Dr. Kendi g,
in his individual capacity, violated the plaintiff's due process
rights under the Fifth Arendnent to the Constitution. A Bivens

claimmy be asserted against a defendant in his or her

i ndi vi dual capacity. Debrew v. Auman, 354 Fed. App' x 639, 641
(3d Cir. 2009).

According to the third anended conplaint, on April 3,
2007, plaintiff received a nmenorandumindicating that his
clinical privileges were being placed in abeyance pendi ng an
investigation into the death of an inmate nedically managed by
the plaintiff. On May 20, 2008, Dr. Kendig faxed a letter to the
Mal com G- ow Medi cal Center advising that the plaintiff's clinica
privileges remai ned in abeyance. Plaintiff conplains that Dr.
Kendi g "never offered [the plaintiff] a fair and equitable renedy
process to restore plaintiff's clinical privileges.” Third Am
Conmpl. ¢ 108. As we stated in our March 2, 2010 Menorandum
plaintiff's Bivens claimbased on this alleged due process
violation is barred by the statute of limtations. Reynolds,
2010 W. 744127 at *5. W apply Pennsylvania' s two-year statute

of limtations to this Bivens claim Brown v. Toll ackson, 314

Fed. App'x. 407, 408 (3d G r. 2008). Such a claimaccrues when
the plaintiff knew or should have known of the alleged civil

rights violation. Sanmeric Corp. of Delaware, Inc. v. City of

Phila., 142 F.3d 582, 599 (3d Cr. 1998). On April 3, 2007, Dr.
Reynol ds was infornmed that his clinical privileges were being

pl aced in abeyance. His conplaint for alleged procedural due
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process violations was filed nore than two years |ater on
August 5, 2009. Ganting leave to file a third anmended conpl ai nt
with respect to Count One will be denied because such anendnent
is futile.

| nsof ar as Count One is asserted against the United
States, |eave is denied because no wai ver of sovereign inmunity

has occurred here. Federal Deposit Ins. Corp. v. ©Myer, 510 U. S

471, 485 (1994).

Count Two, a claimunder 42 U S.C. § 1985, is asserted
against Dr. Kendig and the United States. It alleges that Dr.
Kendig's May 20, 2008 fax to Mal com G ow Medi cal Center advising
that the plaintiff's clinical privileges renmained in abeyance was
"designed to interfere with plaintiff's ability to practice
medicine in the mlitary without offering a fair and equitable
remedy process[.]" Third Am Conpl. § 114. dains under 42
U S.C 8 1985(3) for conspiracy to violate Constitutional and
federal substantive due process rights are subject to
Pennsyl vania's two-year statute of |imtations for personal

injury actions. Bougher v. Univ. of Pittsburgh, 882 F.2d 74, 79

(3d Cir. 1989).

As with Count One, the alleged violation about which
plaintiff conplains is the defendants' alleged failure to provide
hima hearing prior to placing his privileges in abeyance. The
fact that the defendants gave a status update to a non-party
sonetinme after revoking his privileges does nothing to alter the

fact that the plaintiff knew in April, 2007, nore than two years
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prior to filing his conplaint, that his clinical privileges were
bei ng placed in abeyance without a hearing. It would be futile

to amend Count Two because the statute of limtations bars this

claim

| nsof ar as Count Two is asserted agai nst the United
States, |eave is denied because no wai ver of sovereign inmunity
has occurred here. Meyer, 510 U S. at 485.

Count Three of the third amended conplaint alleges a
violation of 42 U S.C. 8§ 1986, which provides a cause of action
agai nst any person who, "knowing that a violation of § 1985 is
about to be conmitted and possessing power to prevent its
occurrence, fails to take action to frustrate its execution.”

Rogin v. Bensalem Twp., 616 F.2d 680, 696 (3d G r. 1980). A

claimunder 8 1986 is predicated on or "depends on a preexisting
violation of" 8§ 1985. 1d. If a plaintiff fails to state a claim
under 8§ 1985, he or she cannot assert a violation of 8§ 1986. 1d.
Accordingly, granting leave to file a third anmended conpl ai nt
woul d be futile with respect to Count Three because the plaintiff
cannot state a claimunder 8§ 1985.

Count Four of the proposed third anmended conplaint is
brought agai nst Odeida Dal masi, M D. and Newton Kendig, MD. in
their individual capacities and the United States under the Fifth
Amendnent for their alleged failure to provide a hearing in
response to the plaintiff's Septenber 29, 2008 request for one.
Wth respect to the individual defendants, we apply

Pennsyl vania's two-year statute of |[imtations to this Bivens
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claim Tollackson, 314 Fed. App' x. at 408. Once again, the

plaintiff was informed in April, 2007 that his clinical
privileges were being placed in abeyance wi thout a hearing. Any
claimfor a due process violation began to accrue at the tine
that the plaintiff reasonably should have known that a violation
occurred. Saneric, 142 F.3d at 599. Here, the plaintiff knew in
April, 2007 that his privileges were being revoked without a
hearing. The fact that the plaintiff belatedly asserted his
right to a hearing in Septenber, 2008 has no bearing on the
accrual date for his cause of action. W wll deny the notion of
the plaintiff for |leave to anend his conplaint a third time with
respect to Count Four because such anmendnent woul d be futile.

| nsof ar as Count Four is asserted against the United
States, |eave is denied because no wai ver of sovereign inmunity
has occurred here. Meyer, 510 U S. at 485.

In Count Five, the plaintiff asserts a clai mpursuant
to 42 U.S.C. § 1985 agai nst Cdeida Dal masi, M D. and Newt on
Kendig, MD. in their individual capacities for their alleged
failure to provide hima hearing in response to his Septenber 29,
2008 request for one. Qur reasoning with respect to Count Two
applies here as well. The two-year statute of limtations bars
this claim Bougher, 882 F.2d at 79.

Count Six is also brought pursuant to 42 U.S.C. § 1985
agai nst Bruce Bl acknon and Troy Levi, in their individual
capacities, and against the United States. The plaintiff alleges

t hat "enpl oyees acting on behalf of and/or acting as agents of
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defendants, in an effort to continue interference with
plaintiff's ability to practice nedicine as well as conceal
violations of Title VII of the Gvil Rights Act of 1964, as
anended and the Uniformed Services Enpl oynent and Re-enpl oynent
Ri ghts Act of 1994 (USERRA), initiated renoval proceedings.” He
asserts that defendant Bl ackmon, who "was aware of a Title VI
retaliation claimfiled against him" contributed to the
conspiracy by issuing to the plaintiff a "Proposal to Renobve"
letter. Plaintiff clainms he was denied "fair and equitabl e due
process under the CSRA [Civil Service Reform Act]." He seeks
declaratory and injunctive relief under § 1985(3).

Section 1985(3) provides a cause of action:

If two or nore persons in any State or

Territory conspire or go in disguise on the

hi ghway or on the prem ses of another, for

t he purpose of depriving, either directly or

indirectly, any person or class of persons of

t he equal protection of the |aws, or of equal

privileges and i mmunities under the |aws; or

for the purpose of preventing or hindering

the constituted authorities of any State or

Territory fromagiving or securing to al

persons within such State or Territory the

equal protection of the law ...

Section 1985(3) is a renedial statute. Geat Am Fed.

Sav. & Loan Ass'n v. Novotny, 442 U S. 366, 376 (1979). It

provi des a "cause of action when sonme ot herw se defined federal
right — to equal protection of the Iaws or equal privileges and
immunities under the laws — is breached by a conspiracy in the

manner defined by the section.” 1d.



The plaintiff appears to be arguing that the defendants
conspired to deprive himof his federal rights under Title VI,
42 U.S.C. § 2000e et seq., and the Gvil Service Reform Act of
1978 ("CSRA"), Pub. L. 95-454, 92 Stat. 1111. However,
plaintiff's rights under Title VII and the CSRA may not be
asserted within the renedial franework of § 1985(3). Novotny,
442 U.S. at 378; Hall v. dinton, 235 F.3d 202 (4th G r. 2000).

I n Novotny, the Suprenme Court reasoned that if a "violation of
Title VII could be asserted through 8 1985(3), a conpl ai nant
could avoid nost if not all of these detail ed and specific
provisions of the law." 442 U S. at 375-76. It concluded that
"Uni npai red effectiveness can be given to the plan put together
by Congress in Title VII only by holding that deprivation of a
right created by Title VII cannot be the basis for a cause of
action under § 1985(3). 1d. at 378.

Simlarly, in Hall, the Court of Appeals for the Fourth
Circuit reasoned that "Congress intended that the CSRA woul d
operate to the exclusion of all other statutory renedies for
clainms arising out of the federal enploynent relationship.” 235
F.3d at 206. Accordingly, granting |leave to plaintiff to anend
Count Six would be futile because his clains are preenpted by
Title VIl and the CSRA

Count Seven asserts a claimunder 42 U S. C. § 1986,
which is prem sed on the claimunder 8 1985 in Count Six. As
not ed above, a claimunder 8§ 1986 fails in the absence of a valid

claimunder 8 1985. Rogers v. Munt Uni on Borough by Zook, 816
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F. Supp. 308 (MD. Pa. 1993). Leave to amend this count will be
deni ed.

Count Ei ght all eges another cause of action under 42
US C 8§ 1985 It is asserted agai nst Newton Kendig, MD. and
Troy Levi, in their individual capacities, as well as the United
States for "Conduct Associated with the January 5, 2009 Report to
H PDB." Plaintiff alleges the defendants nade fal se statenents
in areport they submtted regarding the plaintiff to the H PDB
Plaintiff clainms that the "underlying notive for the conspiracy
was to conceal violations of Title VII of the Cvil Rights Act of
1964, as anmended and USERRA comm tted by Warden Levi[.]" As he
alleged in Count Six, plaintiff maintains that his rights under
Title VII were violated. However, 8 1985(3) may not be used to
protect rights created by Title VII.*? See Novotny, 442 U.S. at

378. W will deny leave to amend this count.
In conclusion, it would be futile for the plaintiff to
file the proposed third amended conpl ai nt because none of the

clainms alleged therein is viable.

1. W also note that plaintiff currently has another pendi ng
lawsuit in this court in which he asserts clains under Title VII.
Reynolds v. Eric Holder, et al., No. 08-4270 (E.D. Pa.). Counts
| and Il of the plaintiff's anmended conplaint on this docket

all ege race discrimnation and retaliation in violation of Title
VII. Count IIl is a cause of action for "Term nation in
Violation of Title VII." (Doc. No. 51).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GARY | RVI NG REYNCLDS : Cl VIL ACTI ON
. :
FEDERAL BUREAU OF PRI SONS, :
et al. : NO. 09- 3096
ORDER

AND NOW this 14th day of July, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiff for leave to file a third anmended
conpl aint is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



