I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD WASHI NGTON ) ClVIL ACTI ON
V.

CI TY OF PH LADELPH A, :
et al. : NO. 10-176

VEMORANDUM

McLaughlin, J. July 8, 2010

This is a civil rights action brought by plaintiff
CGeral d Washi ngton over his arrest and prosecution for allegedly
stealing $400 worth of construction fencing at gun point. Two of
the defendants, District Attorney Lynne Abraham and Assi st ant
District Attorney Gaetano D Andrea, have noved to dism ss al
cl ai ns agai nst them on grounds of prosecutorial immunity.! The
plaintiff has not yet filed a response and the tine for doing so
has passed. Because the plaintiff is proceeding pro se, the
Court will not grant the notion as uncontested, but wll decide

it on the nerits. See Stackhouse v. NMazurkiewi cz, 951 F.2d 29

(3d Cir. 1991). For the reasons that follow, the notion will be

gr ant ed.

! Two ot her defendants, the Gty of Phil adel phia and
O ficer Francis Sheridan have answered the conplaint. Another
seven defendants nanmed in the conpl aint have not yet been served
or have not yet entered an appearance. |n a separate order,
entered June 23, 2010, the Court has directed the plaintiff to
show cause why his clains agai nst those seven defendants shoul d
not be di sm ssed.



In his conplaint, the plaintiff alleges that the
W t nesses who accused himof stealing were lying and that the
investigating officer and the prosecuting attorney know ngly
suborned this false testinony. He also alleges unconstitutional
procedural irregularities in his indictnment and prelimnary
hearing. Hi s conplaint nanmes el even defendants including the
City of Philadel phia, the investigating police officer, the
prosecutors, and the conpl aining witnesses and their enpl oyers.
He brings 8 1983 clains against the City, the investigating
of ficer and the prosecutors; state |law clains for abuse of
process, fraudulent m srepresentations, and willful m sconduct
agai nst the conplaining wtnesses and their enployers; and state
law clainms for intentional infliction of enotional distress
agai nst all defendants.

The plaintiff filed this action in Pennsylvania state
court. The noving defendants, Abrahans and D Andrea, renoved it
to this Court. At the time the case was renoved, the plaintiff’s
crimnal case was still pending. The Court, accordingly, stayed
this action pending the resolution of that case. The Court
lifted the stay on April 26, 2010, after receiving a letter from
counsel for noving defendants, informng the Court that the
charges against the plaintiff had been w thdrawn pursuant to the

entry of a nolle prosequi on April 13, 2010. After the stay was

lifted, the noving defendants filed their notion to dism ss,



arguing that all clains against themwere barred by prosecutori al
i mmunity.

Prosecutors have absolute inmunity from§8 1983 suits
for damages when they act within the scope of their prosecutorial

duties.” |Inbler v. Pachtman, 424 U.S. 409, 420 (1976). The

purpose of this immnity is to prevent a prosecutor from being
inhibited in performng her duties by the threat of personal
ltability and to pronote the “vigorous and fearl ess perfornmance
of the prosecutor's duty that is essential to the proper
functioning of the crimnal justice system |d. at 427-28. It
represents a policy judgnent that it is “in the end better to

| eave unredressed the wongs done by di shonest officers than to
subj ect those who try to do their duty to the constant dread of

retaliation.” 1d. at 428 (citing Gegoire v. Biddle, 177 F.2d

579, 581 (2d Gr. 1949).

The scope of this absolute i mmunity, however, is
limted to only those actions by prosecutors that are “intimtely
associated with the judicial phase of the crimnal process.”
Inbler, 424 U S. at 430. Were a prosecutor’s actions are not
“closely associated with the judicial process,” then they will be

entitled to only qualified immunity. Burns v. Reed, 500 U.S.

478, 495 (1991). Determ ning whether any particul ar
prosecutorial activity is entitled to absolute imunity requires

a “functional” analysis that | ooks to whether, in conducting the



activity, the prosecutor is acting in his role as advocate for
the state or is acting in a non-judicial investigatory or
adm ni strative capacity. |Inbler, 424 U S. at 430-31; see also

Van de Kanp v. Goldstein, 129 S. Q. 855, 860-61 (2009).

Here, the plaintiff alleges that the noving defendants
failed to give himor his counsel adequate notice of the charges
against himat his prelimnary hearing (Conpl. 9 45-46, 49) and
failed to conduct an adequate investigation or interview
additional wtnesses (Conpl. 9 47-48). He also alleges that
t hese defendants were aware of fal se statenents and
i nconsi stenci es by witnesses against himand fal sely generated a
crimnal information and accused himof a fictitious crine
(Compl. 11 51, 53). He further alleges that defendant Abraham
knowi ngly and intentionally abandoned “a publicly announced
criteria for prosecution” and that defendant D Andrea acted
unlawfully in having a prelimnary hearing w thout issuing a
formal conplaint (Com. {Y 54-55).

All of these clains are subject to absolute
prosecutorial imunity because they chall enge the manner in which
the prosecutors in this case conducted their judicial role in the
crimnal process. Absolute immunity covers a prosecutor’s
actions “in initiating and pursuing a crimnal prosecution,” even
if the prosecutor is accused of presenting fal se testinony.

Kalina v. Fletcher, 522 U S 118, 124-25 (1997) (internal




guotation omtted); see also Burns, 500 U S. at 487, 492 (hol ding

prosecutor was entitled to absolute i Mmunity agai nst clains that
he know ngly presented false witness testinony at a prelimnary
hearing). The plaintiff’s clains concerning the noving
defendants’ actions at the prelimnary hearing and their
presentation of allegedly false evidence are therefore barred by
i mmunity.

The plaintiff’s allegations that the noving defendants
failed to adequately investigate the allegations of the w tnesses
against himare simlarly barred. Prosecutors may not be covered
by absolute immunity when they act in an investigatory or
adm ni strative capacity that is unrelated to their role in
preparing for the initiation of a prosecution or for judicial

proceedi ngs. Buckley v. Fitzsinmmons, 509 U S. 259, 273 (1993).

Here, however, the plaintiff's allegations of a failure to
investigate are directly connected to the conduct of judicial
proceedi ngs. The plaintiff is alleging that the DA defendants
failed to interview anyone other than the w tnesses presented at
his prelimnary hearing, and is, therefore, essentially
chal I engi ng the adequacy of the prosecution’s evidence at that
pr oceedi ng.

Just as absolute imunity bars the plaintiff’s § 1983
cl ai ns agai nst the noving defendants, it also bars the

plaintiff's state |law clainms. Under Pennsylvania common | aw,



both district attorneys and assistant district attorneys are
entitled to imunity in “carrying out the prosecutori al

function.” Durhamv. MElynn, 772 A 2d 68, 70 (Pa. 2001)

(hol ding that absolute imunity barred a tort action alleging
that a prosecutor knowi ngly allowed perjured testinony to be
presented at a prelimnary hearing). The plaintiff’s state |aw
cl ai ns agai nst the noving defendants relate to their conduct of
judicial proceedings and are therefore precluded by

Pennsyl vania s immunity doctrine.

Havi ng found that both the plaintiff’'s federal and
state law cl ai ns agai nst the noving defendants are barred by
prosecutorial imunity, the Court will grant the notion to
dismss. Incivil rights cases, a plaintiff whose conpl aint has
been di sm ssed nust be allowed to anmend his conplaint to correct
hi s pl eadi ng deficiencies, unless allow ng an anendnent woul d be

inequitable or futile. Fletcher-Harlee Corp. v. Pote Concrete

Contractors, Inc., 482 F.3d 247, 251 (3d Gr. 2007). Here, the

Court finds that, because the plaintiff’s clains against the
novi ng defendants are barred by absol ute prosecutorial immunity,
any anendnent would be futile. The Court will therefore not

grant the plaintiff |eave to anend.

An appropriate order will be entered separately.
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ORDER

AND NOWthis 8th day of July, 2010, upon consi deration
of the Mtion to Disniss (Docket No. 12), filed by defendants Lynne
Abr aham and Gaetano D Andrea, no tinely response to which has been
received by the Court, IT IS HEREBY ORDERED, for the reasons set
forth in a Menorandum of today’'s date, that the Mdtion is GRANTED
and the plaintiff’s clains agai nst defendants Abraham and

D Andrea are DI SM SSED.
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




