INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEBORAH ANN NARDELLA, ) CIVIL ACTION
Paintiff, )
No. 09-5629
V.

PHILADELPHIA GASWORKS, et d.,
Defendants.

MEMORANDUM OPINION

Goldberg, J. July 12, 2010

Beforethe Court isDefendants, Philadel phiaGasWorks (hereinafter “PGW”), Steven Jordon
and Gary Gioioso’s, motion to dismissPlaintiff’ spro se Title VI complaint, which raises claimsfor
gender and racial discrimination. For the reasons discussed below, the motion isdenied in part and
granted in part.

|. BACKGROUND

Plaintiff, Deborah Ann Nardella, was employed as a secretary with PGW from April, 2003,
until she was terminated on June 26, 2008. While it is somewhat unclear from the complaint, it
appearsthat both Defendants Jordon, who was the Director of the Customer Response Department,
and Gioioso, the Director of the Organizational Department, acted as Plaintiff’ s supervisors during
her employment. Plaintiff worked as a secretary for Jordon, but both Jordon and Gioioso
participated in her performance reviews.

Generally, Plaintiff alleges that beginning in 2006 and continuing until her termination in
June, 2008, Defendants harassed and discriminated against her based on her gender and race.

Plaintiff claims that this conduct began when Jordon was assigned to work in her department in



January, 2006. Plaintiff asserts that she was unfairly given negative evaluations, placed on a
personal improvement plan and denied araise and that her termination was effectuated in retaliation
for aTitle VII complaint she filed with PGW.

The specificsof thecomplaint, viewed in thelight most favorableto Plaintiff, areasfollows:

Sometimearound November, 2006, Plaintiff spoketo asupervisor about what she considered
discrimination. The complaint does not specify the exact conduct that was discriminatory. The
supervisor suggested that Plaintiff fileaforma complaint if she was concerned, however, Plaintiff
did not do so at that time. (Compl., p. 5.)

In November, 2007, Plaintiff applied for two (2) open jobs at PGW, each with a higher pay
ratethan her position. Shortly thereafter, Plaintiff had aconfrontational meeting with Jordon where
he loudly and condescendingly suggested she did not want to be at PGW. Plaintiff alleges Jordon
followed her from his office to her desk and that a dispute resolution supervisor witnessed the
incident and expressed fear for Plaintiff’s safety. (Compl., pp. 6-7, 12.)

Around that time, Plaintiff met with Gioioso regarding the incident. During the meeting,
Plaintiff reminded Gioioso that she applied for two (2) jobs. Three (3) days later, Plaintiff alleges
Defendants gave her a second negative evaluation. Thereafter, the jobs for which Plaintiff applied
were subsequently filled by two (2) men. Plaintiff aleges the harassment and unfair criticism
continued, and on November 16, 2007, she filed a complaint with PGW’s human resources
department, alleging discrimination and harassment. On January 25, 2008, Plaintiff received
correspondence from Gioioso informing her that the PGW lega department considered her
complaint baseless. On June 26, 2008, Defendants presented Plaintiff with aletter of termination,

effectiveimmediately. (Compl., pp. 6-7, 12.)



Plaintiff filed her complaint with this Court on November 25, 2009, alleging gender and
racial discrimination in violation of Title VII, 42 U.S.C. 8§ 2000 et seq., retaiation in violation of
TitleVIl and violation of the Equal Pay Act, 29 U.S.C. § 206 (hereinafter “EPA”). Plaintiff alleges
she completed the process necessary to exhaust her administrative remedies under Title VII.
(Compl., p. 13.) Defendants have moved to dismiss the complaint for failure to set forth aclam
upon which relief can be granted.

II. LEGAL STANDARD

When considering a motion to dismiss, the Court must assume the veracity of well-pleaded
factual allegations, construe them in a light most favorable to the Plaintiff, and “then determine
whether they plausibly giveriseto an entitlement torelief.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1950

(2009) (reaffirming Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007)); Phillips v. Cnty. of

Allegheny, 515 F.3d 224, 233 (3d Cir. 2008). The Court may only look to the facts alleged in the

complaint and its attachments when deciding a motion to dismiss. Jordan v. Fox, Rothschild,

O’ Brien & Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994). Here, the Court will aso liberally construe

the complaint because the Plaintiff is pro se. Hainesv. Kerner, 404 U.S. 519, 520 (1972).

1. DISCUSSION

A. Form of the Complaint

Defendants have moved to dismiss Plaintiff’s complaint on a number of grounds. First,
Defendants argue that the complaint should be dismissed because Plaintiff failed to format her
complaintincompliancewiththeFederal Rulesof Civil Procedure. Defendantsarguethat Plaintiff’s
claims are not set forth in short, concise, numbered paragraphs. FeD. R. Civ. P. 8(8)(2) & 8(d)(1).

AsPlaintiff’ sresponseto Defendant’ smotion to dismisscorrectly points out however, courts should



construe pro se pleadings “without regard to technicalities.” Lockhart v. Hoenstine, 411 F.2d 455,

459 (3d Cir. 1969). Here, Plaintiff generally states her claimsin separate paragraphs, delineated by
lettersrather than numbers. Although thisformat doesnot correctly conform with the Federal Rules
of Civil Procedure, the complaint sets forth Plaintiff’s allegations and the facts on which they are
based. Because leave to amend will be granted as to other issues (discussed infra), Plaintiff may
amend her complaint to ensure it states her claimsin short, concise, numbered paragraphs. (Def.
Mot., 11 1-5; Pl. Memo., p. 3.)

B. Municipal | mmunity

Defendantsalso arguethat PGW isentitled to municipal immunity, which prohibits Plaintiff
from seeking punitive damages. Plaintiff respondsthat it would be unfair to allow PGW to treat its
employees poorly because of its connection to the city. Nonetheless, punitive damages are not

recoverablein acivil rights action against agovernment entity. City of Newport v. Fact Concerts,

Inc., 453 U.S. 247,271 (1981). A number of courts have previously found that PGW isacollection
of assets operated by the Philadelphia Gas Commission, which is an arm of the city. PGW is
““synonymous with the City of Philadelphia for the purposes of civil rights statutes.” Sanders v.

Philadelphia Gas Works, No. 98-6271, 1999 WL 482394, at *1 (E.D.Pa. July 2, 1999) (citations

omitted). Accordingly, Plaintiff’s punitive damageswill bedismissed. (Def. Mot., §6; Pl. Memo.,

pp. 3-4.)

C. Claims Against I ndividuals

Defendantshavemovedto dismisstheindividual claimsagainst Jordon and Gioi0so, arguing
that Title VIl does not grant a cause of action against individuals. The Third Circuit has ruled that

TitleVII doesnot extend to individual employees. Dici v. Pennsylvania, 91 F.3d 542 (3d Cir. 1996);




Sheridan v. E.I. DuPont de Nemours & Co., 100 F.3d 1061, 1077-78 (3d Cir. 1996). Becausethe

only claims Plaintiff alleges against Jordon and Gioioso relate to Title VI, we find that Plaintiff’s
claims against them must be dismissed. Still, “an employer is subject to vicarious liability to a
victimized employee for an actionable hostile work environment created by a supervisor|.]”

Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 745 (1998). Jordon and Gioioso’ s aleged actions,

therefore, can be considered in determining whether claimsagainst PGW areviable. (Def. Mot.,
10-11; Pl. Memo., 1 11.)

D. Unnamed Defendants

Defendants have moved to dismiss claims against al unnamed defendants, asserting that
Plaintiff does not state a cause of action against anyone except the named Defendants. I1n response,
Plaintiff claims that Defendants solicited comments on her performance from other employees,
whose names Defendants have refused to reveal. The complaint contains no allegations pertaining
to any unnamed defendant(s) that can “ plausibly giveriseto an entitlement torelief.” Igbal, 129 S.Ct
at 1950. Therefore, any reference to claims against unnamed defendants will also be dismissed.
(Def. Mot., 117; Pl. Memo., 117.)

E. Failureto Exhaust Administrative Remedies

Defendants also argue that Plaintiff failed to establish that she exhausted her administrative
remedies, asrequired by Title VII. In response, Plaintiff states that she filed complaints with the
PennsylvaniaHuman Rights Commission, aswell asthe Economic Equal Opportunity Commission
(hereinafter “EEOC”). She claims to have received a Right to Sue notice from the EEOC on
September 9, 2009. Asrequired, Plaintiff filed her complaint with this Court within ninety (90) days

of recelving her Right to Sue notice. Accordingly, Plaintiff has properly exhausted her



administrative remedies and may amend her complaint to includethe details of her EEOC filing and
subsequent Right to Sue notice, which are mentioned for thefirst timein her responseto the motion
to dismiss.! (Def. Mot., 11 7-9; Pl. Memo., pp. 4-5.)

F. Discrimination

1. Gender

TitleVII of the Civil Rights Act of 1964 makesit unlawful for an employer “to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’ srace, color, religion, sex, or national origin.” 42 U.S.C.
§ 2000e-2(a)(1). Plaintiff claims she was discriminated against based on her gender and race,
specificaly alleging that Defendants unlawfully prevented her from obtaining apromotion at PGW.
In order to establish acase of gender discrimination, Plaintiff must show: 1) that she was amember
of a protected class, 2) that she was qualified for the job, and 3) that another person outside the
protected classwastreated morefavorably. Brown v. Hamot Med. Ctr., 323 Fed.Appx. 140 (3d Cir.
2009). Plaintiff claims she applied for two (2) available positions at PGW in November, 2007, and
was already performing many of the duties associated with thejobsat thetime sheapplied. Shealso
claimsthat three (3) days after learning she applied for the positions, Defendants gave Plaintiff her
second negative performancereview. Thejobsin question were eventually given to two (2) males.
(Compl., pp. 7-8.)

Defendants have moved to dismiss the count containing Plaintiff’s gender discrimination

claim - titled “Discrimination in Violation of the Statute Union Contacts,” because no such cause

! We are cognizant of our obligation to grant pro se litigants leave to amend unless the
amendment would be futile. See, e.q., Fletcher-Harlee Corp. v. Pote Concrete Contractors, Inc.,
482 F.3d 247, 251 (3d Cir. 2007).




of action exists. Alternatively, Defendants seek dismissal on the groundsthat Plaintiff hasfailed to
exhaust her administrativeremedies. (Def. Mot., q 12-13.) Defendants have not moved to dismiss
this claim for failure to state a claim upon which relief can be granted.

As discussed supra, Plaintiff appears to have satisfied her administrative remedies
reguirement and has been granted |eave to amend her complaint to reflect that information. Despite
Plaintiff’ sunclear title for her cause of action, when viewed liberally, and in light of Plaintiff’s pro
se status, we find that Plaintiff has blandly pled the three (3) requirements for a gender
discrimination claim.

2. Race

Plaintiff alleges racial discrimination as well. Because Plaintiff, who is white, is not a
member of aprotected racial class, her claim must be considered asone(1) of reversediscrimination.
In order to establish a cause of action for reverse discrimination, Plaintiff must show that she was

“treated less favorably than others because of [her] race.” Messinav. E.I. DuPont Nemours & Co.,

141 Fed.Appx. 57 (3d Cir. 2005). Here, Plaintiff includesonly one (1) paragraph that could possibly
be construed as containing allegations of racial discrimination. She claims to have been denied
computer training that was offered to two (2) black employees. (Compl., p. 7.) Even construing the
allegationsliberally and in the light most favorable to the Plaintiff, we find that she alleges no facts
to establish she was discriminated against because she is white, and consequently, Plaintiff’s Title
VII claimsregarding her race must be dismissed. Inlight of Plaintiff’s pro se status, we will allow
her to amend her complaint, if she can do so responsibly, to cure this fatal deficiency.

G. Hostile Work Environment

1. Gender



A plaintiff may aso establish a violation of Title VII by showing that gender or racial

harassment created a“hostile work environment.” Huston v. Proctor & Gamble, 568 F.3d 100 (3d

Cir. 2009). In order to establish the existence of a hostile work environment, Plaintiff must prove
the following: (1) she suffered intentional discrimination because of her gender or race; (2) the
discrimination was severe or pervasive; (3) the discrimination detrimentally affected her; (4) the
discrimination would detrimental ly affect areasonabl e person of the same gender or racein thesame

position; and (5) the existence of respondeat superior liability. 1d. at 104. Here, Plaintiff claims

Defendants created a hostile work environment through gender-based harassment. Though the
supporting facts are dispersed throughout the complaint, the alegations, taken together, are based
generaly on a series of negative evaluations, hostile confrontations and attempts to push Plaintiff
out of her job. (See Compl., p. 9.) Defendants have moved to dismissthisclaim onthe groundsthat

Plaintiff has not pled all of the necessary elements. (Def. Mot., 11 13-14.)

Asit relates to gender, “Title VII does not prohibit all verbal or physical harassment in the

workplace; it is directed only at ‘discrimination . . . because of . . . sex.”” Oncale v. Sundowner

Offshore Servs., 523 U.S. 75, 80 (1998) (citations omitted). “The critical issue . . . is whether

members of one sex are exposed to disadvantageous terms or conditions of employment to which

members of the other sex are not exposed.” Andrewsv. City of Philadelphia, 895 F.2d 1469, 1485

(3d Cir. 1990). Plaintiff alleges verbal harassment, but offers few, if any, facts suggesting that the
harassment was motivated by her gender. Similarly, shedoesnot claim that other female employees
were subjected to similar conditions. It is not enough to allege, as Plaintiff does, that Defendant
Jordon seemed “ more comfortable around male employees.” (Compl., p. 9.) Because Plaintiff has

not satisfied thefirst element necessary to establish ahostilework environment, Plaintiff’ s Title VII



clam must be dismissed. If Plaintiff can allege facts to cure this deficiency and establish the
remaining four (4) elements of a hostile work environment claim as well, she may amend her
complaint to include those allegations. We advise, however, that if Plaintiff chooses to amend her
complaint regarding an aleged hostilework environment claim, shemust satisfy all five (5) required

el ements.
2. Race

Likegender discrimination, racial discrimination can also createahostilework environment.
In order to establish the existence of such an environment, Plaintiff must satisfy the same five (5)

elementsdiscussed above, asthey relatetorace. Amanv. Cort Furniture Rental Corp., 85F.3d 1074,

1080 (3d Cir. 1996). Here, Plaintiff offers no facts that could establish she was harassed because
she iswhite. Therefore, her hostile work environment claim, as it pertains to race, must also be
dismissed. If Plaintiff can allege facts which show that racial discrimination created a hostile work

environment, she may amend her complaint to include those allegations.

H. Equal Pay Act

Plaintiff claims shewas paid less than co-workers performing similar duties, in violation of
the EPA. (Compl., pp. 11-12.) Defendants argue that Plaintiff merely states that other employees
were paid more, which isinsufficient to establish a cause of action. (Def. Mot., 115.) Plaintiff is
not required to show that she was paid less than co-workers with the same jobs, but only “that the

jobs being compared are substantially equal[.]” Heller v. Elizabeth Forward Sch. Dist., 182

Fed.Appx. 91 (3d Cir. 2006). Plaintiff only alleges however, that she was asked to perform certain

duties performed by “ Supervisors, Directorsand the Administrative Coordinator,” and was not paid



for those duties. (Compl., p. 11.) Plaintiff does not claim that her job was substantially equal or
even substantially similar to those earning higher salaries. Plaintiff also failsto allege that shewas
paid less than employees of the opposite sex, which is required to establish a cause of action under

the EPA. See Stanzialev. Jargowsky, 200 F.3d 101 (3d Cir. 2000). Thus, Plaintiff’s EPA claims

will a'sobedismissed. If Plaintiff can allegefactsestablishing that shewas paid |essthan employees
with substantially equal jobs and that the lesser pay wasthe result of her gender, she may amend her

complaint accordingly.

V. CONCLUSION

With the exception of the gender discrimination and retaliation claim, all of theclamsinthe
complaint aredismissed for failureto set forth sufficient factsto establishaclaim for relief. Because
the Court cannot determine at this time whether amendment would be futile as to the form of the
complaint, failureto exhaust her administrativeremediesallegations, Title VIl racia discrimination
claims, gender and racia hostile work environment claims, and EPA claims, the Court will dismiss
these claims without prejudice so that the Plaintiff may, if she can do so responsibly, amend her

complaint to cure its deficiencies. See Fletcher-Harlee Corp., 482 F.3d at 251. The punitive

damages claim against PGW is dismissed with prejudice. Any unnamed defendants are dismissed
with prejudicefor failure to state aclaim asarethe Title VII claims against Defendants Jordon and

Gioioso.

Our Order follows.

10



INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEBORAH ANN NARDELLA, ) CIVIL ACTION
Plaintiff,
No. 09-5629

PHILADELPHIA GASWORKS, et al.,
Defendants.

ORDER

AND NOW, this 12" day of July, 2010, upon consideration of Defendants, PGW, Steven
Jordon and Gary Gioioso's, “Motion to Dismiss,” (doc. no. 5), Plaintiff’s response thereto, and for
thereasons stated in the accompanying Memorandum, itisORDERED that themotionisDENIED
inpart and GRANTED in part. Thegender discrimination and retaliation claimsare not dismissed.
The punitive damages claim against PGW, any unnamed defendants, andthe TitleVII clamsagainst
Defendants Jordon and Gioioso are DISMISSED WITH PREJUDICE. The Title VII racia
discrimination claims, gender and racial hostile work environment claims, and EPA claims are
DISMISSED WITHOUT PREJUDICE. Plaintiff shall havefourteen (14) daystofilean amended

complaint setting forth cognizable claims in accordance with this Memorandum.
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BY THE COURT:

/s Mitchell S. Goldberg

MITCHELL S. GOLDBERG, J.



