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This decl aratory judgnent action involves an insurance
coverage di spute between the plaintiff, Selective Way | nsurance
Conmpany (“Selective Way”) and the defendant, Travel ers Property
and Casualty Conpany of Anerica (“Travelers”), after an
aut onobi | e acci dent in Tunkhannock, Pennsylvania that occurred on
Cctober 3, 2005. The accident gave rise to a state civil
action,! and Selective Way, the insurer for the nanmed defendants,
settled the lawsuit for $14.25 mllion,.

Selective Way filed the instant action because it
clainms that Travelers had an obligation to provide a defense and
indemmity to two defendants, Keith Stal ker and St af ursky Paving,
Inc. (“Stafursky Paving”). Selective Way and Travel ers both nove

for summary judgnment. For the reasons stated bel ow, the Court

! The state action was styled Tracy Irish and John Irish v.
Denpsey Uniform and Linen Supply, Inc., Janes Fox, Stafursky
Paving Co., and Keith Stal ker, Docket No. 314-206, and it was
initiated in Lackawanna County Court of Conmon Pleas in
Pennsyl vani a.




will grant Travelers’  notion.

Sunmary Judgnent Record

Stafursky Paving is a Pennsylvani a corporation that
primarily provides excavation, construction and pavi ng servi ces.
It al so provides hauling services to third-party conpani es.
David Stafursky is the President of Stafursky Paving. Dep. of
Keith Stal ker 10:1-18 (“Stal ker Dep.”), Ex. Gto Pl.’s M; Dep
of David Stafursky 5:3-9 (“Stafursky Dep.”), Ex. H to Pl.’s M?

At the time of the accident, Stafursky Paving had
approximately ten tri-axle dunp trucks, which were kept at its
busi ness address in Archibald, Pennsylvania. The trucks were
licensed in the conpany’ s nanme, and they were naintai ned and
owned by Stafursky Paving. Stal ker Dep. 13:1-24; Stafursky Dep.
10: 13-18.

At the tinme of the accident, States Aggregate (“S. A ")?3
was a business that produced crushed stone and asphalt materials
for roads. Since approximately sone tine in the 1980s, S. A
woul d occasionally contact Stafursky Paving to haul materials.

To schedule a truck for hauling, Vernon Tonpkins, an enpl oyee of

2 The Court cites to the parties’ exhibits when referencing
the summary judgnment record. The defendant al so included the
depositions of M. Stafursky and M. Stalker in its notion for
summary judgnent, as exhibits E and F, respectively. These
deposition transcripts are the sane as those attached to the
plaintiff’s notion referenced above.

3 States Aggregate is currently known as Eastern Industries.
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S. A, would contact Stafursky Paving by tel ephone and request a
dunp truck for a specific day. S. A would then have the truck
and driver for that day for as lIong as necessary. Dep. of Vernon
Tonpki ns 9:5-9, 10:23-11:24, 8:5-14, 13:19-25, 15:24-17:6
(“Tompkins Dep.”), Exhibit I to Pl.’s M

The Friday before October 3, 2005, M. Stafursky spoke
with M. Tonpkins regardi ng hauling for an ongoi ng paving
project. The exchange was an oral exchange, and there is no
witten contract nenorializing the terns of the agreenent.
Staf ursky Dep. 7:10-24, 12:3-19; Tonpkins Dep. 10:23-11:24.

Pursuant to the conversation with M. Tonpkins, M.
St af ursky assigned Keith Stal ker, a Stafursky Paving enpl oyee, to
report to the S.A blacktop plant in Cifford, Pennsylvania on
Cctober 3, 2005, at 7 a.m M. Stafursky al so determ ned which
St af ursky Paving dunp truck M. Stal ker woul d use. S. A never
chose the truck or the driver for its hauling projects, but,
theoretically, S.A could call Stafursky Paving if it sent a
truck that was not a dunp truck or sent a driver who did not
perform properly. Such probl ens, however, had never occurred and
did not occur on the day of the accident. Stafursky Dep. 7:3-
8:4; Stal ker Dep. 22:7-9, 19:18-20:6, 23:10-12; Tonpki ns Dep.
25:18-30: 14.

M. Stal ker determ ned his own route to drive to the

S. A plant on Cctober 3, 2005. Wen M. Stalker arrived at the



plant around 7 a.m, an S. A enployee told himwhen to | oad and
where he was going. After M. Stalker’s truck was | oaded with
asphalt, he received a bill of lading with the delivery address.
M. Stalker was to deliver the material to a resurfacing project
on State Road 29/309. Stal ker Dep. 20:17-21:5, 23:16-25: 14,
Tonpki ns Dep. 32:21-25, 33:14-23.

M. Stalker left to deliver the materials around 8: 30
a.m \Wien he arrived at the delivery |ocation, he provided an
S.A enployee with the bill of lading for signing. He then
waited his turn to dunp the materials. Any driver, including
S. A ’'s own enpl oyees who perforned hauling, would follow these
procedures. Stal ker Dep. 25:8-10, 26:3-9, 28:11-20; Tonpkins
Dep. 33:1-13, 59:20-60:9.

After M. Stal ker unl oaded his truck, he returned to
S.A to obtain another |oad to be hauled to the sane |ocation.
After delivering the second |oad, he returned to S.A. to obtain a
third load. M. Stal ker deposited the third | oad, and he |eft
the job site at 2:55 p.m, having conpleted the hauling for S. A
A truck driver would know that he was done hauling if he was not
told to get another |oad; he would then be signed out. Stalker
Dep. 26:13-29:23, 33:5-24, 34:6-9; Tonpkins Dep. 25:14-17.

M. Stal ker intended to drive back to Stafursky Paving
in Archibald, Pennsylvania. 1In all of his driving, to the S A

plant, to and fromthe hauling points, and back to Stafursky



Pavi ng, M. Stal ker chose his own route. M. Tonpkins expl ai ned
in his deposition that S.A., as a matter of business practice,
did not designate a driver’s route for hauling because the
drivers know the particular weight limt restrictions of each
road and bridge. After repeated questions asking whether,
theoretically, M. Tonpkins could tell a driver to take a
particul ar route, M. Tonpkins responded, “Theoretically | could
tell the driver anything I wanted to.” Stal ker Dep. 34:14-19,
25:25-26:2, 27:11-12, 33:1-4, 35:6-11; Tonpkins Dep. 18:23-21:25.

On his way back fromthe S.A worksite to the Stafursky
Paving plant, prior to arriving there, M. Stalker’s truck was
involved in an accident. Stal ker Dep. 35:20-22.

M. Stal ker did not performany hauling for any other
conpany other than S. A that day. M. Stalker did not perform
any other duties for Stafursky Paving that day. Because of the
agreenment with S. A, Stafursky Paving woul d not have been able to
| ease the truck that M. Stal ker drove or M. Stal ker hinself to
any ot her person or conpany that day. At the sane tine, M.

Stal ker was is Stafursky Paving's dispatch, in that he could
communi cate with the conpany through radio. |[If Stafursky Paving
had another job for M. Stal ker after he conpleted the hauling
for SSA., then it could have directed M. Stalker to the new job,
and M. Stal ker would have conplied. Stal ker Dep. 40:7-13,

38:16-39:1; Stafursky Dep. 16:13-18, 13:22-14:13, 10:4-12.



S. A paid Stafursky Paving $6.25 per ton of material
haul ed. This amount accounted for all of Stafursky Paving’ s
over head costs for the project, including the costs of paying M.
Stal ker. Stafursky Paving provided M. Stalker wwth a weekly
paycheck, fromwhich it deducted taxes. M. Stal ker was never
paid directly by S.A for his services. Stalker Dep. 37:11-21,
22:16-23:3, 35:17-19; Stafursky Dep. 8:20-9:1, 13:11-16, 19:7-18.

In full force and effect at the time of the accident
was a commercial autonobile policy issued by Travelers to the
Estate of Donald B. Stabler, QTip Trust and/or Stabler Conpanies
(“Travlers policy”). Also in effect was a “Broadened Naned
| nsured Endorsenent,” which nodified “insured” in the Travelers
policy to include “any organi zation, other than a partnership or
joint venture, over which you nmaintain ownership or mgjority
interest on the effective date of the policy.” Travelers Policy,
Ex. Cto Pl."s M; Traveler’s Endorsenent, Ex. Dto Pl."s M

It is undisputed that, as of the effective date of the
policy, Stabler Conpanies maintained an ownership interest in
S.A. It is also undisputed that S.A qualified as an insured
under the Travelers policy, and that S.A was an insured on the
date of the autonobile accident. Pl.’s Request for Adm ssions,
Ex. Eto Pl."s M

Wth respect to business auto coverage, the Travelers

policy provides:



A Cover age
W will pay all sums an “insured” legally
must pay as damages because of “bodily
injury” or “property damage” to which the
i nsurance applies, caused by an “accident”
and resulting froman ownership, maintenance
or use of a covered “auto”.
Travel ers Policy, Business Auto Coverage Format 2, Ex. Fto
Pl.”s M The policy further provides:
1. Who Is An Insured
The follow ng are “insureds”:
a. You for any covered “auto”.
b. Anyone el se while using with your

perm ssion a covered “auto” you
own, hire or borrow .

C. Anyone liable for the conduct of an
“insured” described above but only
to the extent of that liability.

Ex. F at 2.

1. Analysis

Sel ective Wy argues that both M. Stal ker and
St af ursky Paving are insureds under the Travelers policy. First,
it asserts that M. Stalker is an insured pursuant to the terns
of the policy because S.A “hired” the truck that M. Stalker
used at the tinme of the accident, and individuals who operate
“hired autos” are insureds. |t argues that the term“hire” does

not include an elenent of control, but that even if the Court



finds “hire” to contain this elenent, then S. A controlled and
had the right to control both M. Stal ker and the Stafursky
Pavi ng dunp truck.

Second, it asserts that M. Stalker is an insured under
the policy pursuant to Pennsylvania’ s “borrowed servant
doctrine,” where an enpl oyee of one conpany becones an enpl oyee
of a second conpany if the second conpany controlled or had a
right to control the enployee. It argues that because S. A had
the right to control M. Stalker and did control him M. Stalker
is an insured. It asserts that if Stalker is an insured under
either rationale, then Stafursky Paving is also an insured
because the policy covers anyone |liable for the conduct of an
i nsur ed.

Travel ers argues both in its notion for summary
judgnent and its opposition to the plaintiff’s notion for summary
judgnent that M. Stal ker did not operate a “hired auto.” It
asserts that courts evaluate whether an auto is “hired” based on
the degree of control a conpany exerts over the driver and
vehicle. Because S.A did not have control over M. Stal ker or
t he Stafursky Paving dunp truck, Travelers is not |liable for any
i nsurance coverage. Travelers also argues that, if the Court

finds coverage under the Travelers policy, the policy’ s “other



i nsurance” clause bars any collection or indemification.*

Under Rule 56 of the Federal Rules of Cvil Procedure,
a party noving for summary judgnent nust show that there is no
genui ne issue as to any material fact and that judgnent is
appropriate as a matter of law. Fed. R Cv. P. 56(c). The
novi ng party bears the initial burden of denonstrating the

absence of any genuine issue of material fact. Celotex Corp. v.

Catrett, 477 U. S. 317, 323 (1986). Once a properly supported
notion for sunmary judgnment is nade, the burden then shifts to

t he non-noving party, who nust set forth specific facts show ng

that there is a genuine issue for trial. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 250 (1986).

The burdens of proof do not change in cases where a
court is considering cross-notions for summary judgnment. Peters

Twp. Sch. Dist. v. Hartford Accident & Indem Co., 833 F. 2d 32,

34 (3d CGr. 1987). On cross-nmotions for summary judgnent, the
court nust construe the notions independently, view ng the
evi dence presented by each noving party in the |ight nost

favorable to the nonnovant. Pichler v. Unite, 542 F.3d 380, 386

(3d Gir. 2008).

4 Travel ers asserts its “other insurance” argunent in its
reply to its nmotion for summary judgnent. Selective Way noved to
file a surreply and argues in the brief attached to its notion
that the “other insurance” clause does not alter Travelers’
responsibilities of paynment to Sel ective Way. Because the Court
finds that M. Stal ker and Stafursky Paving are not insureds
under the Traveler’s policy, it does not reach this issue.
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A. Interpretation of the Traveler’'s | nsurance Policy

Pursuant to the Travelers policy, an insured is “anyone
while using with your perm ssion a covered ‘auto’ you own,
hire, or borrow.” Because the Travelers policy does not define
the term“hire,” the Court must interpret its nmeaning.
Under Pennsyl vania | aw,® an insurance policy nmust be
read as a whol e and construed according to the plain neaning of

its terns. C. H Heist Caribe Corp. v. Am Hone Assurance Co.,

640 F.2d 479, 481 (3d Cir. 1981). Wrds of common usage in an
i nsurance policy are to be construed in their natural, plain, and
ordi nary sense, and courts may informtheir understanding of such

words by consulting a dictionary. Madison Constr. Co. V.

Harleysville Mut. Ins. Co., 735 A .2d 100, 108 (Pa. 1999).

Anbi guous ternms in a contract are to be construed in favor of the

i nsured and against the insurer. Bateman v. Mtorists Mit. Ins.

Co., 590 A 2d 281, 283 (Pa. 1991).° Courts, however, should not

read anmbiguity into contracts. Mdison Constr. Co., 735 A 2d at

106 (“We wll not, however, distort the nmeaning of the |anguage
or resort to a strained contrivance in order to find an

anbiguity.”). Contractual |anguage is anbiguous only “if it is

> Both parties submt that Pennsylvania law controls this
action.

® The presunption against the insurer applies even when the

parties in an action are two insurance conpanies. Pa. Nat’'|l Mit.
Cas. Ins. Co. v. Traveler’s Ins. Co., 592 A 2d 51, 53-54 (Pa.
Super. C. 1991).
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reasonably susceptible of different constructions and capabl e of

bei ng understood in nore than one sense.” Hutchison v. Sunbeam

Coal Co., 519 A 2d 385, 390 (Pa. 1986).

The plaintiff asserts that the Court should |Iook to
dictionaries to determ ne the neaning of “hire,” and that none of
the definitions contain explicitly the word “control.” 1t also
argues that the term*“hire” is anbi guous because it is not
defined in the Travelers policy. It should be construed agai nst
Travelers, the drafter, and not found to contain an el enent of
control

The plaintiff’s argunents fail. First, although
dictionaries may not use the word “control” when defining “hire,”
and Pennsyl vania courts have provided little guidance in
interpreting the term the Court finds that the term*®“hire”
contains an elenment of control. According to the Oxford English
Dictionary, the term*®“hire” nmeans: “To procure the tenporary use
of (any thing) for stipulated paynent.” Oxford English
Dictionary (2d ed. 1989). The Merriam Wbster Dictionary
provi des: “To engage the tenporary use of for a fixed sum”
Webster’s Third New Int’|l Dictionary (1997). To use sonet hing
requires a degree of control. As explained in a treatise on
i nsurance, “[T]he key inquiry regardi ng whether an autonobile
will fall within the hired autonobiles provision of the policy is

whet her the insured exercised dom nion, control or the right to
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direct the use of the vehicle.” Lee R Russ & Thomas F. Segall a,
COUCH ON | NSURANCE § 118.46, at 118-74 (3d ed. 1997) (quoted in
Holnmes v. Brethren Mut. Ins. Co., 868 A 2d 155, 158 (D.C.

App. 2005)).

The majority of courts that apply the plain nmeaning of

“hire” when interpreting policies |like the one at issue have

found the termto contain an el ement of control. E.qg., US. Fid.

& Guar. Co. v. Heritage Mut. Ins. Co., 230 F.3d 331, 333-35 (7th

Cir. 2000);" (evaluating “hired auto” under |ndiana | aw based on
pl ain meaning of term and anount of control when one conpany was

hauling materials for another conpany); Chicago Ins. Co. v. Farm

Bureau Mut. Ins. Co., 929 F.2d 372, 374-75 (8th Cr. 1991)

(evaluating control to determ ne whether conpany was an

i ndependent contractor or “hired auto”); Wlverine Ins. Co. V.

State Auto. Mut. Ins. Co., 415 F.2d 1182, 1184 (6th Cr. 1969)

(“The right to control of equipnent is generally regarded as the
critical distinction between the ‘hired autonobile’ and the
‘nonowned autonobile’ for insurance contract purposes.”); Earth

Tech, Inc. v. US. Fire lns. Co., 407 F. Supp. 2d 763, 771-73

(E.D. Va. 2006) (evaluating “hired auto” under Virginia |aw based

" Al t hough I ndi ana, unlike Pennsylvania, |aw does not
require courts to construe anbi guous terns agai nst an insurer
when the parties in a matter are two insurance conpanies, the
court in US. Fidelity did not rely on this aspect of Indiana | aw
in reaching its decision because it found the term*®“hire”
unanmbi guous. U.S. Fid., 230 F.3d at 333.
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on degree of control); Occidental Fire & Cas. Co. v. Wstport

Ins. Corp., No. 02-8923, 2004 W 2028616, at *5-9 (E.D. Pa. Sept.
10, 2004) (evaluating “hired auto” under Pennsylvania | aw based
on dictionary definition and anount of control when one conpany
subcontracted with another conpany for hauling).

The plaintiff cites to only one case, Pawtucket Mitual

| nsurance Company v. Hartford | nsurance Company, 787 A 2d 870

(N.H 2001), where a court did not consider control when
determ ning whether a car was a “hired auto” for insurance policy
pur poses. Pawtucket, however, did not involve a hauling
scenario, unlike the above-referenced cases. Further, courts
note that Pawtucket is known for its “distinctly mnority view
with respect to this issue. Holnes, 868 A 2d at 158 n. 3; see
Earth Tech, 407 F. Supp. 2d at 771-72 & n. 13.

Second, the Court does not find the term*“hire” to be
anbi guous, such that it should be construed against Travelers. A
termis not ambi guous under Pennsylvania | aw sinply because it is
undefined; it is anmbiguous when it is susceptible to two
di fferent neanings. Hutchison, 519 A 2d at 390. Courts should
not distort the neaning of a word to find an anbiguity. Madison

Constr. Co., 735 A .2d at 106. Further, a finding of anbiguity

woul d not require the Court to ignore the elenent of control
because courts have still considered the degree of control upon

holding that the term*®“hire” is anbiguous. E.g., Kresse v. Hone
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Ins. Co., 765 F.2d 753, 755-56 (8th Cr. 1985) (finding “hire”
anbi guous, then evaluating term based on degree of control);

Toops v. Gulf Coast Marine Inc., 72 F.3d 483, 486-87 (5th Cr

1996) (holding contract should be construed agai nst insurer and

eval uating “hired auto” through degree of control).

B. VWhet her S. A “Hired” the Stafursky Paving Truck

Courts evaluating “hired auto” clauses in the hauling
context look to a variety of factors to determ ne whether a
conpany in S.A’'s position had control, such that the auto was
“hired.” They consider the degree of control exerted over the
vehicle, driver, and route, and note that mninmal |evels of
control do not render an auto “hired.”

In United States Fidelity & Guaranty Conpany V.

Heritage Mutual | nsurance Conpany, 230 F.3d 331, the Court of

Appeal s for the Seventh Circuit eval uated whether Irving
Materials, Inc. (“IM”) hired a truck owned by V&S Transport,

Inc. (“V&S’) after an enpl oyee of V&S was involved in an acci dent
while hauling materials for IM. The insurance conpanies for IM
and V&S filed cross-notions for sunmary judgnent, and the Court
of Appeals affirnmed the district court’s finding that the truck
was not a “hired auto” because: (1) V&S maintained its trucks and
provi ded gas for them (2) V&S paid the drivers and provided
their benefits, and (3) IM did not dictate the routes the

drivers took. Although IM directed the driver to particular
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| ocations, it could tell V&S not to send a particular driver, and
the driver worked for as long as IM had | oads, the court found
this evidence of control insufficient to nake the truck a “hired
auto.”

The Court of Appeals for the Eighth Crcuit eval uated

these factors in Kresse v. Honme | nsurance Conpany, 765 F.2d 758,

to reach the opposite result. Carence Kresse’'s driver was
i nvol ved in an accident while hauling for Cass County, and M.
Kresse’ s insurance conpany sought a decl aration of insurance
coverage. The Court of Appeals determ ned that there were
genui ne issues of material fact as to whether Cass County “hired”
the auto involved in the accident because: (1) the parties had a
witten contract that referred to the trucks as “hired trucks”;
(2) the county determ ned the route to be used, and it could
dism ss drivers who deviated fromit; (3) the county determ ned
specific hours of operation; and (4) there was evidence that the
county hired specific trucks.

One court in this district evaluated a “hired auto”
clause in an insurance policy under Pennsylvania | aw and found

t hese sane factors rel evant. In Cccidental Fire and Casualty

Company v. Westport | nsurance Conpany, 2004 W. 2028616, B. K

Leasi ng Conpany, Inc. (“B.K ") had a verbal contract with F. QO
Transport, Inc. (“F.OT.”) to transport cargo when B. K. did not

have enough equi pnment or personnel to transport the cargo
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itself.® An F.OT. driver was involved in an accident while
hauling for B.K , and the insurance conpani es sought declarations
of their coverage responsibilities. The court held that B.K did
not “hire” F.O T. because: (1) B.K did not determ ne the route
that F.O T. drivers took when hauling, (2) B.K did not assign
the drivers or tell the drivers howto maintain the trucks, and
(3) B.K did not choose a specific truck to be used. Although
B.K exerted limted control, in that it could instruct F.OT. to
not use certain drivers, it determ ned the nunber of | oads
transported, and it told F.O T. where and when to |load, this
control was insufficient to denonstrate that B.K hired the

trucks. See also Chicago Ins. Co., 929 F.2d at 374 (eval uating

sane factors); Earth Tech, 407 F. Supp. 2d at 771-73 (sane).

Upon consi deration of the factors used by courts to
determ ne whether an auto is “hired,” the Court finds that the
St af ur sky Paving vehicle was not a “hired auto” for purposes of

the Travel ers policy.

8 Occidental provided a slightly different fact pattern than
the present matter. It involved a conpany with goods that hired
a hauling conpany that subcontracted wi th another hauling conpany
whose driver caused an accident, resulting in an insurance
di spute between the two hauling conpanies. The present matter,
however, involves S. A, a conpany with goods, that used a hauling
conpany, Stafursky Paving, whose driver caused an accident. The
Court finds this distinction immterial. 1t did not have a
beari ng on the holding of Qccidental, and no courts have found
the distinction neaningful. E.g., US. Fid., 230 F.3d at 334
(citing to subcontractor case even though fact pattern at issue
did not involve subcontractors).
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1. Vehicl e

It is undisputed that Stafursky Paving maintained al
of the vehicles used for hauling. The vehicles were licensed in
its nanme, and the conpany owned them It is also undisputed that
St af ursky Pavi ng assigned the trucks to be used for hauling, and
that M. Stafursky chose the truck for the S. A project.

The plaintiff argues that S. A had control over the
truck because if Stafursky Paving did not send a dunp truck, S A
could get a replacenent. Such a fact does not denobnstrate
control over the truck, or denonstrate that S.A had the right to
choose a specific dunmp truck for its hauling needs. E.qg.,
Kresse, 765 F.2d at 756 (finding that choosing a specific dunp
truck to be used for the entire hauling season as evi dence of
control); Earth Tech, 407 F. Supp. 2d at 773 (finding that
choosing the type of truck, but not a specific truck within that

type not an indicia of control).

2. Driver

Anal ysis of the control over the driver also
denonstrates that S. A did not “hire” the dunp truck. It is
undi sputed that M. Stafursky chose which driver would perform a
specific hauling project, and that M. Stafursky chose M.
Stal ker to performfor S.A Also, M. Stal ker was enpl oyed by
Stafursky Paving at all tinmes. He received a weekly pay check

from St af ursky Paving fromwhich taxes were deducted, and he was
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never paid by S A
The plaintiff argues that S. A could exert control over
M. Stal ker because M. Stal ker coul d not abandon the S. A
project while he was hauling, denonstrating that S. A had
excl usive control over him Also, hypothetically, S. A could
tell Stafursky Paving that it did not like a driver who did not
performproperly, and S. A “paid” M. Stalker to the extent that
the cost per ton of hauling included the cost of the driver.
These points are unconpelling. First, M. Stal ker was
under Stafursky Paving' s dispatch during the entire hauling
project, and it could have sent M. Stalker to a different
haul ing job once the S.A job was conplete. Second, courts have
found that the ability to dismss or the actual dism ssal of

drivers is insufficient to denonstrate control. E.q., US. Fid.,

230 F.3d at 333, 335; Chicago Ins. Co., 929 F.2d at 374;

Qccidental, 2204 W 2028616, at *7. Third, the paynment per ton
for the hauling included all of Stafursky Paving s overhead
costs, and not just the costs of paying M. Stal ker.

The plaintiff also argues that S. A exerted control
over M. Stal ker because S. A enployees told M. Stal ker where
and when to | oad and unl oad the cargo, and it provided M.
Stalker with a bill of lading to be handed over upon arrival at
the dunp site. S. A enployees who provided hauling for S A

woul d al so foll ow these procedures, indicating that S. A exerted
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the same degree of control over M. Stalker as it did over its
own enpl oyees.

Al t hough such facts may be an indication of m ninal
control, they are insufficient to render the truck a “hired
auto.” S.A did not tell M. Stalker how to operate his vehicle,
nor did it provide specific instructions for howto |oad and
unload. S. A was only concerned with the result of the
transportation frompoint Ato Point B, and it gave m ni mal
direction to M. Stalker for conpleting this task. See, e.q.,

Toops, 72 F.3d at 487; Earth Tech, 407 F. Supp. 2d at 773;

Qccidental, 2004 W. 2028616, at *7.

Further, although S. A enployees hauling for S.A would
performthe sane procedures, in the case of an S. A enployee,
other factors reflecting control, which are absent here, would be
present. In such a scenario, the enployee would use a truck that
S.A. owned, maintained, and |icensed; he would receive a paycheck

fromS. A ; and he would remain in S. A ’s dispatch

3. Rout e

M. Stal ker stated that he chose all of his driving
routes on the day of the accident: he chose his route to the S. A
plant, to and fromthe plant and the depositing |ocation, and
back fromthe depositing location to Stafursky Paving. M.
Tonpki ns expl ai ned that he would never tell a driver what route

to use for hauling because the drivers “know what roads, they
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know t he bridges, they know the weight limt that | don't keep
track of.” Tonpkins Dep. 19:13-15.

The plaintiff clains that S.A controlled the route
because, during a |line of questioning asking whether S.A could
theoretically tell a driver what route to take, where M.
Tonpki ns continued to explain that he would not dictate this
aspect of hauling, M. Tonpkins eventually stated,
“Theoretically, | could tell the driver anything | wanted to.”
The plaintiff cites to this statement for the propositions that
“if [SSA] directed a driver to take a particular route, the
driver would be required to take that route,” and that S. A
“retained the right to control virtually every aspect of a hired
truck and driver.” Pl.’s Qop. 7; see also Pl.’s Opp. 18-20.

The record does not support the plaintiff’s claim and
no reasonable jury could interpret M. Tonpkins' s statenent to
mean that S. A controlled every aspect of hauling. Not only did
M. Tompkins explain that S. A never dictated the routes for
drivers, and that a specific route was never a condition for
haul i ng, but he stated later in his deposition that he woul d have
no ability to enforce such a hypothetical command. Tonpkins Dep.

44:11-15. Contra Kresse, 765 F.2d at 755 (finding ability to fire

driver who deviated fromspecific route an indicia of control).
The plaintiff then argues in the alternative that the

Court should not consider control over the route to be a factor
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because S. A did not dictate the route for any haul ers, including
its own enpl oyees who hauled materials. It is incongruous to
find this factor neutral sinply because S. A never controlled a
driver’s route. Rather, this fact denonstrates that S. A never
exerted control over a route, including that taken by M.

St al ker.

C. The “Borrowed Servant Doctrine”

The plaintiff argues that M. Stal ker, and therefore
St af ur sky Pavi ng, are insureds under the Travel ers policy not
only under the terns of the policy itself, but also under the
“borrowed servant doctrine.” This doctrine provides that “one
who is in the general enploy of one enployer may be transferred
to the service of another in such a manner that the enpl oyee

beconmes an enpl oyee of the second enployer.” Virtue v. Square D

Co., 887 F. Supp. 98, 100-01 (M D. Pa. 1995). The plaintiff
argues that M. Stal ker was an enpl oyee of S. A under the
borrowed servant doctrine, nmaking himand Stafursky Paving

i nsur eds.

The borrowed servant doctrine applies when an enpl oyee
passes under the control fromone enployer to another. W.1IKkinson
v. K-Mart, 603 A 2d 659, 661 (Pa. Super. C. 1992). The
determ nation is based on the right to control the enployee, and
not on the actual control exerted. 1d. at 661. Relevant factors

in the hauling context include whether the alleged enpl oyer had
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the right to dispatch and direct the driver, select routes, and
direct day-to-day operations of the vehicle, and whether it owned
the vehicle at issue. See id.

The plaintiff’s argunents with respect to the borrowed
servant doctrine replicate those fromits “hired auto” anal ysis.
Pl.’s OQop. 19 n.5 & 23-24; Pl.’s M 29-30. For the reasons
stated in the previous section, the Court finds that S. A did not
have sufficient control over M. Stalker to make hima “borrowed

servant.”?®

D. “O her | nsurance”

The Court does not reach the defendant’s argunent that
the “other insurance” clause within the Travelers policy bars
collection and indemification. Because it finds that M.

St al ker and St afursky Paving are not insureds under the Travlers

policy, the “other insurance” issue is noot.

[11. Concl usion

For the reasons herein stated, the Court grants sunmary
judgnent for the defendant. There is no genuine issue of

material fact as to whether M. Stal ker and Stafursky Paving are

°® The Court acknow edges that consideration of which
enpl oyer actually hired the enpl oyee and paid the enpl oyee’s
wages are not rel evant under the borrowed servant doctrine.
W I ki nson, 603 A 2d at 661. Putting such considerations aside,
the Court still finds that S.A did not have the requisite
control to render M. Stal ker a borrowed servant.
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i nsureds under the Travlers policy. An appropriate order shal

i ssue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SELECTI VE VWAY | NSURANCE : ClVIL ACTI ON
COMPANY ;
V.
TRAVELERS PROPERTY CASUALTY
COVPANY COF AMERI CA : NO. 09-1670

ORDER

AND NOW this 8th day of July, 2010, upon consideration
of the parties’ cross-notions for sunmary judgnent (Docket Nos.
21 & 23), the parties’ opposition briefs, and their briefs in
reply thereto, the plaintiff’s notion for leave to file a
surreply (Docket No. 33), oral argunment on the parties’ notions,
suppl emrental briefing by the parties, and for the reasons stated
in a nmenorandum of |aw bearing today’s date, |IT IS HEREBY ORDERED
t hat :

1. The defendant’s notion for summary judgnent
(Docket No. 23) is GRANTED.

2. The plaintiff’s notion for summary judgnent
(Docket No. 21) is DENI ED.

3. The plaintiff’s notion for leave to file a
surreply (Docket No. 33) is DENIED AS MOOT.

4. Judgenent is hereby entered for the defendant and



against the plaintiff. This case is CLOSED

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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