IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS MONRCE, JR
and ALVI Nl A MONROE
Plaintiffs : ClVIL ACTI ON
Vs. : No. 10-cv-02140
SM THKLI NE BEECHAM CORPORATI ON, :
d/ b/ a GLAXOSM THKLI NE: and
GLAXOSM THKLI NE LLC,

Def endant s.

Joyner, J. June 23, 2010

MVEMORANDUM AND ORDER

This case has been brought before the Court on Defendant’s
Motion to Transfer (Doc. No. 2) and Plaintiff’s Mdtion to Remand
(Doc. No. 8). For the reasons set forth in the attached
Menorandum Plaintiff’s request shall be GRANTED. As the Court
grants Plaintiff’s Motion to Remand, the Defendant’s Mdtion to

Transfer i s DEN ED.

Backgr ound

Plaintiff, Thomas Monroe Jr., seeks damages for injuries
allegedly resulting fromthe use of Lami ctal, an FDA approved
prescription drug nmanufactured by Defendant. Plaintiff, Al vinia
Monr oe, seeks damages for |oss of consortium Plaintiffs are
resi dents of Brooklyn, New York. On March 21, 2007, M. Monroe

filled his prescription for Lamictal. On April 13, 2007, he was



admtted to the Staten Island University Hospital for alleged
injuries including “lesions and burns,” *“loss or damaged

eyesi ght,” “permanent damage to internal organs,” “Stevens
Johnson Syndrone” and “Toxi c Epi dermal Necrol ysis syndrone.”
After over a nonth in the hospital, Plaintiff’s physician advi sed

hi mthat Lam ctal was the cause of his injuries.

Def endant, SmithKline Beecham Corporation, was a
Pennsyl vani a Cor poration that changed its domicile from
Pennsyl vania to Del aware on COctober 27, 2009. On that date it
formed as Defendant d axoSmithKline, LLC, a Delaware Iimted
liability conpany (collectively “GSK’). Though GSK is
incorporated in Delaware, it conducts its business operations
fromits Philadel phia office, |ocated at One Franklin Plaza, P.O
Box 7929, Phil adel phia PA 19101. GSK is the manufacturer of
Lam ctal and its generic equivalent Lanmotrigine. GSK s unit

responsi bl e for producing Lamctal is located in North Carolina.

Plaintiff filed this action in the Court of Common Pl eas of
Phi | adel phi a County, Pennsylvania on April 28, 2010. Defendant
then renoved this case to federal court on May 10, 2010.
Plaintiffs have now filed a Motion to Remand to the Court of

Common Pl eas of Phil adel phia County.

St andard of Revi ew




Federal Courts have “limted jurisdiction” and “possess only

t hat power authorized by Constitution and statute.” Kokkonen v.

GQuardian Life Ins. Co. of Am, 511 U S. 375, 377 (1994). Upon a

plaintiff’s notion, a District Court nmay remand any case not
properly renoved to federal court. 28 U S.C § 1447(c). A
plaintiff challenging renmoval on any ground other than subject
matter jurisdiction nust file his notion to remand within thirty

days after renoval. 1d.; Ariel Land Owers, Inc. v. Dring, 351

F.3d 611, 613 (3d Gr. 2003).

The right to renove a case fromstate court “is entirely a

creature of statute.” Syngenta Crop Prot., Inc. v. Henson, 537

US 28, 32 (2002). A case initially filed in state court “nust
remain there until cause is shown for its transfer under sone act

of Congress.” 1d. (quoting G eat Norther R Co. v. Al exander

246 U.S. 276, 280). To that effect, 28 U S.C. § 1441 is to be

“strictly construed” against renmoval. Sanuel -Bassett v. Kia

Motors Am, Inc., 357 F.3d 392, 396 (3d Cr. 2004). Therefore, a

District Court evaluating a notion to remand is to decide
guestions of substantive fact and uncertainties about the state

of the lawin the plaintiff’s favor. Boyer v. Snap-On Tools

Corp., 913 F.2d 108, 111 (3d Cr. 1990).

Di scussi on




The Court grants Plaintiffs’ Mtion to Remand as GSK i s a
citizen of Pennsylvania and cannot properly renpbve a case brought
inits owm state’s court and because Pennsyl vani a corporations
remai n subject to Pennsylvania State courts for two years after
their dissolution. Plaintiffs initially brought this action in
t he Phil adel phia County Court of Common Pl eas and all ege no
federal statutory or constitutional claim only state tort

cl ai ms.

A. Renopval in Violation of 28 U S.C. § 1441(b)

Under 28 U.S.C. 8§ 1441(b), a case not “founded on a claimor
right arising under the Constitution, treat[y], or |law of the
United States shall be renovable only if none of the parties in
interest properly joined and served as defendants is a citizen of
the State in which such action is brought.” For the purposes of
8 1332 and 8§ 1441, “a corporation shall be deened to be a citizen
of any State by which it has been incorporated and of the State
where it has its principal place of business.” 28 US.C 8§
1332(c)(1). The Suprene Court has very recently interpreted 8§
1332(c) (1)’ s “principal place of business” |anguage to nean a
conpany’s “Nerve Center,” the location at which the conpany is

controlled or directed. Hertz Corp. v. Friend, 130 S. C. 1181,

1192 (2010). The typical |ocation of a conpany’s nerve center is
its corporate headquarters, “provided that the headquarters is

the actual center of direction, control, and coordination.” |d.
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A corporation may not renove a case fromits Nerve Center state.

See Hertz Corp., 130 S. . at 1194 (explaining that a conpany is

unable to renobve a case fromthe state in which its Nerve Center

is |located).

As an initial matter, GSK' s renoval does not deprive this
Court of diversity jurisdiction as Plaintiffs assert. D versity
jurisdiction is retained because Plaintiffs are citizens of New
York, and GSK is a citizen of Del aware and Pennsyl vani a, and
because the amobunt in controversy exceeds $75,000. However,
GSK' s renoval may still suffer froma “procedural defect.” See

Korea Exch. Bank v. Trackw se Sales Corp., 66 F.3d 46, 51 (3d

Cr. 1995) (holding that renoval in violation of 28 U S.C. §
1441(b), though defective, does not deprive a Federal Court of

di versity jurisdiction).

Since Plaintiffs’ notion alleges a procedural, not
jurisdictional defect, and because they have filed their notion
within the thirty days required by 8 1447(c), the Court wll now
apply Hertz's Nerve Center Test to deci de whether GSK has
violated 8 1441(b)’s prohibition against renoval fromthe state

court in which a defendant is a citizen.

Though & axoSmithKline, LLCis officially organized in the
State of Del aware, Pennsylvania continues to be the
organi zation’s principal place of business, with Philadel phia as
its “nerve center.” In its 2009 Annual Sharehol der’s Report
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filed with the United State Securities and Exchange Comm ssion
(“SEC"), GSK specifically lists Philadel phia as the headquarters
of daxoSmthKline, LLC. daxoSmthKline, plc, 2009 Annual
Report 166-168(2009). Phil adel phia is not GSK s nom nal
headquarters, as the sane report docunents that nearly all of
GSK's Anmerican business activities are directed there, including
product devel opnment, exporting, marketing, production, research,

service, and holding. 1d.; See Hertz Corp., 130 S. C. at 1192.

Additionally, GSK refers to Phil adel phia as d axoSm t hKli ne,
LLC s “principal place of business” in tw | egal docunents from
recent cases. Inits own patent infringenment [awsuit begun in
February 2010, GSK affirmatively states that “d axoSm t hKli ne,
LLCis a Delaware limted liability conpany having a principal
pl ace of business at One Franklin Plaza, Phil adel phia,

Pennsyl vani a, 19102.” Conplaint at 2-3, Gaxo Goup Ltd. v.

Genentech, Inc., 2010 W. 1445666, No. 10-2764 (N.D. Cal. 2010).

And in answering a conplaint in May 2010, GSK admits that its
Phi | adel phia office is daxoSmthKline, LLC s “principal place of

busi ness.” Answer at 2, Biogen ldec, Inc. v. daxoSmthKline,

LLC, No. 10-0608 (S.D. Cal. 2010).

Consi dering GSK's SEC Report |isting Phil adel phia as the
headquarters of 3 axoSmthKline, LLC and the 2010 cases in which
GSK call's Phil adel phia d axoSmthKline, LLC s “principal place of

busi ness,” and deci di ng questions of substantive fact in favor of



the Plaintiffs, Philadelphiais GSK's “nerve center.” For this
reason, GSK is a “citizen” of both Del aware, its state of
i ncor poration, and Pennsylvania, its principal place of business.

See 28 U.S.C. § 1332(c)(1); Hertz Corp., 130 S. Ct. at 1192,

1194. As a citizen of Pennsylvania, GSK violated 28 U S.C. 8§
1441(b) when it renoved this case fromthe Phil adel phia County

Court of Conmmobn Pl eas.

B. 15 Pa. Cons. Stat. Ann. 8§ 19709.

Even if Phil adel phia were not GSK' s nerve center,
Pennsyl vania State Court would be the proper setting for this
case as Pennsylvania statutory law permts plaintiffs to bring
di ssol ved Pennsyl vania corporations to its courts. Under 15 Pa.
Cons. Stat. Ann. 8 1979(a)(2), dissolution of a Pennsylvani a
corporation “shall not inpair any renedy avail able to or agai nst
the corporation or its directors . . . for any right or claim
existing, or liability incurred, prior to the dissolution, if an
action or proceeding thereon is brought on behalf of: any other
person before or within two years after the date of the

di ssol ution.”

Though Smi t hKl i ne Beecham Cor poration dissolved its status
as a Pennsylvania corporation, Plaintiffs may still bring their
cl ai m agai nst the corporation. Plaintiffs’ injuries occurred
bet ween March and May of 2007, a period of tinme before SmthKline

Beecham di ssol ved. Also, Plaintiffs bring their claimless than
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two years after SmthKline Beechami s dissolution, as that
corporation was dissolved on Cctober 27, 2009. G ven that
Plaintiffs’ claimneets the injury and tinme requirenents inposed
by 15 Pa. Cons. Stat. Ann. 8 1979, GSK nust stand as a defendant

inits former state of incorporation.

Concl usi on

After applying the Nerve Center test laid out in Hertz Corp.

the Court determ nes that Philadelphia is the |ocation of

d axoSmthKline, LLC s principal place of business. As such, GSK
is a “citizen” of Pennsylvania. Therefore, when GSK renoved this
case fromthe Phil adel phia County Court of Conmon Pleas it did so
inviolation of 28 U . S.C. § 1441(b). Alternatively, Pa. Cons.
Stat. Ann. 8 1979 allows dissol ved Pennsyl vania corporations to
be brought into Pennsylvania courts within two years after their
di ssolution. For these reasons, the Defendant’s Mtion to
Transfer is denied and the Plaintiffs’ Mtion to Remand is

gr ant ed.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS MONRCE, JR.
and ALVI NI A MONROE

Plaintiffs : ClVIL ACTI ON

vs. : No. 10-cv- 02140

SM THKLI NE BEECHAM CORPORATI ON,
d/ b/ a GLAXOSM THKLI NE: and
GLAXOSM THKLI NE LLC,

Def endant s.

ORDER

AND NOW this 23rd day of June, 2010, upon
consi deration of Defendant’s Motion to Transfer (Doc. No. 2) and
Plaintiff’s Mdtion to Remand (Doc. No. 8), for the reasons set
forth in the attached Menorandum Plaintiffs’ Mtion is GRANTED

and Defendant’s Motion to Transfer is DEN ED as MOOT.
BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



