IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHANCELLOR PROPERTI ES, | NC. : ClVIL ACTION
et al. :
V.
HOUSTON CASUALTY CO. : NO. 09-4514
MEMORANDUM
Bartle, C. J. June 8, 2010

Plaintiffs Chancellor Properties, Inc. ("Chancellor")
and Lenox Condom ni um Associ ation ("LCA")! brought this diversity
action agai nst Chancellor's insurer, Houston Casualty Conpany
("Houston"), seeking a declaration that Houston is obligated to
defend and i ndemi fy Chancellor in connection with the clains

asserted in Lenox Condo. Ass'n v. Lenox Apartnents Inc. et al.

No. 080100482 (C.C.P. Phila. County filed Jan. 9, 2008), now
pendi ng before the Court of Common Pl eas of Phil adel phia County.
Houst on responded with a counterclaimfor a declaration that it
is not obligated to defend or indemify Chancell or agai nst those

clains, or those in a related action, Lenox Condo. Ass'n v. Lenox

Apartnents, Inc. et al., No. 091105075 (C.C.P. Phila. County

filed Dec. 2, 2009). Now before the court is the notion of
Houst on under Rule 56 of the Federal Rules of Cvil Procedure for

sumary judgnent on both the conplaint and counterclai m

1. LCA was originally designated as a defendant in this action.
However, on Novenber 17, 2010, upon agreenent of the parties, we
ordered LCA be nanmed a plaintiff.



l.
On January 9, 2008, LCA filed a conplaint (the "2008
Conmpl ai nt") agai nst Chancel | or and co-def endant Lenox Apartnents,
Inc. ("Lenox Apartnments”) in the Court of Common Pl eas of

Phi | adel phia County. Lenox Condo. Ass'n v. Lenox Apartnents Inc.

et al., No. 080100482 (C.C.P. Phila. County filed Jan. 9, 2008).
The 2008 Conpl aint alleges that Chancellor acted as the agent of
Lenox Apartnents during the conversion by Lenox Apartnents of
certain real estate into a condom nium now known as the Lenox
Condom nium 2 LCA, which consists of purchasers of Lenox

Condomi niumunits, asserts that Chancell or and Lenox Apartnents
intentionally or negligently m srepresented the physical
condition of the condom niumunits. LCA also pleads a claimfor
unfair trade practices in violation of the Pennsylvania Unfair
Trade Practices and Consumer Protection Law, 73 Pa. Cons. Stat.
Ann. 8 201-2(4). In connection with the sale of the condom nium
units, Lenox Apartnents issued a Public Ofering Statenment in
which it described the condom nium and included reports regarding

t he construction and condition of the building.® LCA maintains

2. Prior to its conversion, the real estate was known as the
Lenox Apartnents. It was owned by Lenox Apartnents, Inc. with
Chancel | or acting as property manager.

3. Pennsylvania's "Uniform Condom ni um Act"” requires that a
Public O fering Statenent include, anong other things, "[a]
statenent containing a declaration as to the present condition of
all structural conponents and major utility installations in the
subj ect property, including the dates of construction,
installation and major repairs if known or ascertainable, and the
expected useful life of each item together with the estimated
(continued. . .)
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t hat Chancel |l or and Lenox Apartnents failed to disclose numerous
physi cal defects which were known to themat the tine the Public
O fering Statenent was prepared and thereby i nduced nenbers of
the LCA to purchase units plagued with | ong-standi ng structural
deficiencies. The Public Ofering Statement, which is
i ncorporated by reference in the 2008 Conpl aint, states that
Chancel | or was engaged as a "full tine real estate nanager”
tasked with providing "initial sales and marketing services" for
t he Lenox Condomi ni um

On Decenber 2, 2009, after LCA's notion in state court
for leave to amend the 2008 Conplaint was denied, LCAinitiated a
second state-court action and ultimately filed an anmended
conplaint therein on March 29, 2010 (the "Anended 2010
Conmpl aint™), which repeats nmany of the sanme clains found in the

2008 Conplaint. Lenox Condo. Ass'n v. Lenox Apartnents, Inc. et

al., No. 091105075 (C.C.P. Phila. County filed Dec. 2, 2009). In
addi tion, the Amended 2010 Conpl aint includes clainms for breach
of statutory warranties under the Pennsylvania Uniform

Condom nium Act, 68 Pa. Cons. Stat. Ann. 8§ 3411, breach of
contract, and "piercing the corporate veil." The Conpl ai nt namnes
as defendants Lenox Apartnents and Chancellor, as well as

i ndi vi dual defendants Lawence, M chael, and Robert CGuzzardi (the

"Quzzardi brothers"), and Eileen Hanei ko ("Hanei ko"). According

3.(...continued)
cost (in current dollars) of replacing each of the sane.” 68 Pa.
Cons. Stat. Ann. 8§ 3402(a)(21).
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to this | ater pleading, Chancellor, a Pennsylvania corporation,
was at all relevant tines owned by the Guzzardi brothers and
Hanei ko, with Hanei ko acting as its Chief Executive Oficer,
President, Secretary, and Real Estate Broker. As with the 2008
Conmpl aint, the Public Ofering Statenent prepared by Lenox
Apartnments is attached to and incorporated in the Amended 2010
Complaint. On April 12, 2010, LCA filed in the Court of Common
Pl eas of Phil adel phia County a notion to consolidate the two
underlying state actions. This notion is still pending.

Houst on declined coverage of the clains raised in LCA' s
2008 Conpl aint. Consequently, Chancellor filed the instant
action for declaratory judgnent in the Court of Comon Pl eas of
Phi | adel phi a County, which Houston renoved to this court on
Cctober 1, 2009.4 On April 9, 2010, Houston filed an anended
answer and counterclaim to which Chancellor filed an answer on
April 30, 2009.

Houst on now contends that it is entitled to sunmary
judgment on (1) Chancellor's claimfor a declaration that Houston
is obligated to defend and i ndemmify Chancellor with respect to

t he 2008 Conplaint, and (2) Houston's counterclaimfor a

4. Prior to Chancellor's filing its declaratory judgnent action
in state court, Houston had filed a declaratory judgnment action
in this court seeking a ruling that it had no duty to defend or

i ndemmi fy Chancell or with respect to the underlying state clains.
Houston Cas. Co. v. Chancellor Props., Inc., No. 09-3577 (E.D.

Pa. filed Aug. 6, 2009). On Novenber 17, 2009, upon agreenent of
the parties, we dism ssed Houston's declaratory judgnent action
wi t hout prejudice and ordered the parties to proceed with the

i nstant action.
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declaration that it is not obligated to defend or indemify
Chancellor with respect to either the 2008 Conpl aint or the
Amended 2010 Conpl ai nt.

1.

We grant a notion for sunmary judgnment only "where the
pl eadi ngs, depositions, answers to interrogatories, adm ssions,
and affidavits show there is no genuine issue of nmaterial fact
and that the noving party is entitled to judgnent as a matter of

law. " Azur v. Chase Bank, USA, Nat'l Ass'n, 601 F.3d 212, 216

(3d Cr. 2010) (internal quotation marks omtted); see also Fed.

R GCv. P. 56(c)(2). W viewthe facts and draw all inferences

in favor of the non-noving party. Boyle v. County of Allegheny

Pennsyl vania, 139 F.3d 386, 393 (3d Cr. 1998).

The undi sputed facts are as follows. Houston issued to
Chancel l or a Professional Liability Errors and Onr ssions
| nsurance Policy, Policy No. H707-12860 (the "Policy"), which was
in force from My 24, 2007 to May 24, 2008. The Policy naned
Chancel l or as the "Insured" and was issued on a clai nms- made
basis. As a "clains-made" policy, it protects Chancellor only
agai nst those clains actually asserted during the life of the

policy. See Consulting Eng'rs, Inc. v. Ins. Co. of NN Am, 710

A.2d 82, 85 (Pa. Super. Ct. 1998). Pursuant to the Policy,

Houst on agreed to:



pay on behalf of the Insured® any Loss® and
Cl ai m Expenses’ in excess of the Deductible
anount and subject to the Limt of Liability
as the Insured acting in the profession
described in Item 3 of the Declarations shal
beconme legally obligated to pay for Caimor
Clainms first made against the Insured during
the Policy Period by reason of any W ongful
Act by an Insured ....

A "Wongful Act" is defined as "any actual or alleged error or
om ssion or breach of duty commtted or alleged to have been
commtted or for failure to render such professional services as
are customarily rendered in the profession of the Insured ...."
The "profession of the insured,” as defined in Policy Endorsenent
No. 1, is "[s]olely in the performance of services as a Rea

Estate Agent, and/or Real Estate Broker, and/or Property Manager

of Non-Owmned Properties, for others for a fee."

5. The "Insured" includes Chancellor along with (1) any
"partner, executive officer, director or enployee" of Chancellor
"acting within the scope of their duties on behalf of

[ Chancellor]"; (2) any "fornmer partner, executive officer,
director or enployee" of Chancellor "acting wthin the scope of
their duties on behalf of [Chancellor]™; and (3) "[t]he estate,
the heirs, assigns or legal representatives in the event of death
or inconpetency of any individual insured under [the] Policy."

6. "Loss" is defined in the policy as "a nonetary judgnent, award
or settlement for damages including an award by a court of
reasonabl e attorney's fees and costs to a party making Caim but
does not include fines, penalties or any matter uninsurabl e under
t he Law pursuant to which this Policy will be construed, nor the
return of fees or charges for the services rendered or to be
rendered. "

7. The policy defines "C ai m Expenses” as "(1) fees charged by
an attorney designated by the Conpany and (2) all other fees,
costs or |egal expenses incurred in the investigation,

adj ust nrent, defense and appeal of a Caimif incurred by the
Conmpany or an attorney designed by the Conpany, or by the

| nsureds with the witten consent of the Conpany ...."
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In this diversity action, we apply the substantive |aw

of the forumstate, that is, Pennsylvania. Nationwi de Mit. Ins.

Co. v. Buffetta, 230 F.3d 634, 637 (3d Cr. 2000) (citing Erie

R R Co. v. Tonpkins, 304 U S. 64, 78-80 (1938)). Under

Pennsylvania |law, an insurer's duty to defend and i ndemify the
insured may be properly resolved in a declaratory judgnment

action. Am and Foreign Ins. Co. v. Jerry's Sport Center, Inc.,

948 A 2d 834, 845 (Pa. Super. C. 2008). "In such actions, the
all egations raised in the underlying conplaint alone fix the

insurer's duty to defend.” Erie Ins. Exch. v. daypoole, 673

A. 2d 348, 355 (Pa. Super. C. 1996) (en banc) (enphasis added).

A duty to defend against a third party conplaint will arise "so
long as it appears on the face of [the conplaint] that the

all egations 'may potentially come within the coverage of the
policy,'" even if those clains are "'groundl ess, false or
fraudulent.'" DecisionOne Corp. v. ITT Hartford Ins. G oup, 942

F. Supp. 1038, 1040 (E.D. Pa. 1996) (quoting Heffernan & Co. V.

Hartford Ins. Co. of Am, 614 A 2d 295, 298 (Pa. Super. C

1992)) (enphasis added); Am Contract Bridge League v. Nationw de

Mut. Fire Ins. Co., 752 F.2d 71, 75 (3d G r. 1985) (quoting

Gedeon v. State Farm Mut. Auto. Ins. Co., 188 A 2d 320, 321 (Pa.

1963)). \Were there are nmultiple causes of action and at |east
one claimcould be construed as potentially falling within the
scope of the policy's coverage, "the insurer [has] a duty to

defend until it [can] confine the claimto a recovery excl uded

fromthe policy.” Sclabassi v. Nationwide Mut. Fire Ins. Co.,
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789 A .2d 699, 703 n.2 (Pa. Super. C. 2001). |If there is no duty

to defend, there of course is no duty to indemify. See Scopel

v. Donegal Miut. Ins. Co., 698 A 2d 602, 605 (Pa. Super. C

1997).

Houston first contends that the underlying state clains
do not even potentially fall within the scope of Chancellor's
Policy. As noted above, the Policy only covers Wongful Acts
commtted by the Insured while acting in the profession described
by the policy. According to Houston, the underlying clains are
not based on acts of Chancellor "[s]olely in the performance of
services as a Real Estate Agent, and/or Real Estate Broker,
and/ or Property Manager of Non-Owned Properties, for others for a

fee" as required by the policy, and therefore do not trigger
coverage. (enphasis added).

Houst on points to paragraph 17 of the Amended 2010
Conpl ai nt, which states that "Chancellor, at all relevant tines
hereto, acted as the agent for and in concert w th defendant
Lenox Apartnents including carrying out all business activities
undertaken for the conversion of the Lenox Apartments to
condom niuns.” Am 2010 Conpl. § 17 (enphasis added). That
Compl aint al so identifies Chancellor President Hanei ko as the
"poi nt person” for the Lenox Condom ni um conversion and states
that Lenox Apartments used enpl oyees of Chancellor for business
activities related to the conversion. 1d. T 19, 89. Houston

contends that these allegations inply that Chancellor played a

role in the conversion other than that of a "Real Estate Agent,
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and/ or Real Estate Broker, and/or Property Manager of Non-Omed

Properties, for others for a fee," thereby placing the clains
outsi de the scope of the policy.

The determ nation of the proper coverage of an
i nsurance contract is a question of law for the court. Pac.

Indem Co. v. Linn, 766 F.2d 754, 760 (3d G r. 1985); 401 Fourth

St., Inc. v. Inv. Ins. Goup, 879 A 2d 166, 171 (Pa. 2005). The

primary goal of interpretation is to "ascertain the parties

intentions as manifested by the policy's terns.” Kvaerner Metals

Div. of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908

A.2d 888, 897 (Pa. 2006); see also Pac. Indem, 766 F.2d at 761

When the | anguage of the policy is clear, we give effect to its
pl ai n meani ng. However, an anbi guous policy "is to be construed
in favor of the insured to further the contract's prine purpose

of indemification and against the insurer, as the insurer drafts

the policy, and controls coverage."” 401 Fourth St., 879 A 2d at
171; see also Pac. Indem, 766 F.3d at 761. Policy |anguage is

anbiguous if it is "reasonably susceptible of different
constructions and capabl e of being understood in nore than one

sense." Madison Constr. Co. v. Harleysville Mut. Ins. Co., 735

A.2d 100, 106 (Pa. 1999) (internal quotation marks omtted).
The Policy's definition of Chancellor's profession is
not anbi guous. Because the Policy does not delineate the
specific services "customarily rendered" by real-estate agents
and/ or brokers, we may consult the dictionary to determ ne the

ordi nary usage of those terns. Kvaerner, 908 A 2d at 897.
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Bl ack's Law Dictionary defines "real -estate agent” as "[a]n agent
who represents a buyer or seller (or both, with proper

di sclosures) in the sale or |ease of real property.” Blacks Law

Dictionary 65 (7th ed. 1999). A "real-estate broker" is defined
as "[a] broker who negotiates contracts of sale and ot her
agreenents (such as nortgages or |eases) between buyers and
sellers of real property.” 1d. at 188. Pennsylvania' s Real
Estate Licensing and Registration Act is also instructive. It
defines "broker" as:

Any person who, for another and for a fee,
conmm ssi on or other val uabl e consideration:
(1) negotiates with or aids any person in

| ocating or obtaining for purchase, |ease or
an acquisition of interest in any real
estate; (2) negotiates the |listing, sale,

pur chase, exchange, |ease, tine share and
simlarly designated interests, financing or
option for any real estate; (3) nanages any
real estate; (4) represents hinself to be a
real estate consultant, counsellor, agent or
finder; (5) undertakes to pronote the sale,
exchange, purchase or rental of real estate:
Provi ded, however, That this provision shal
not include any person whose nmain business is
that of advertising, pronotion or public
relations; (5.1) undertakes to performa
conparative market analysis; or (6) attenpts
to performany of the above acts.

63 Pa. Cons. Stat. Ann. § 455. 201.

To deci de whether the underlying clainms may potentially
come within the Policy's coverage, we now consider the factua
all egations in the underlying conplaints to determne if they are
prem sed on services perforned by Chancellor as a real -estate
agent and/or broker as defined above. |In doing so, we do not

| ook beyond the factual allegations actually raised in those
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conplaints and are m ndful of the rule that the pleaded facts,
and not the particular causes of action asserted, are
determ nati ve of whether coverage has been triggered. Kvaerner,

908 A.2d at 896; Miut. Benefit Ins. Co. v. Haver, 725 A 2d 743,

745 (Pa. 1999).

In the 2008 Conpl aint, LCA pleads clains for negligent
and intentional msrepresentation and unfair trade practices, al
of which are prem sed on Chancellor's all eged non-discl osure of
defects in the condom niumunits sold by Lenox Apartnents to
menbers of the LCA, and that Chancellor either knew or should
have known about the defects at the tine the sal es took place.
The 2008 Conpl aint all eges that Chancellor "acted as the agent
for and in concert with" Lenox Apartnents. A copy of the Public
O fering Statenent, which is attached to and incorporated in the
2008 Conpl aint, states that the Guzzardi brothers engaged
Chancel l or in connection with the Lenox Condom ni um conversion
project to provide services as "a full tinme real estate manager”
and for "initial sales and nmarketing services."

The Amended 2010 Conpl aint includes clains for
negligent and intentional m srepresentation and unfair trade
practices, and prem ses such clains on essentially the sane
all egations as are contained in the 2008 Conplaint. It further
states that the information Chancellor allegedly failed to

di sclose was "material to the real estate transacti ons between

the unit purchasers and defendants.” Am 2010 Conpl. 97 39, 53
(enmphasi s added). In addition, the Arended 2010 Conpl ai nt names
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the GQuzzardi brothers and Hanei ko as defendants and details the
i nvol venent of those individuals in the Lenox Condom ni um
conversion project. Haneiko, the President, CEQ Secretary and
Real Estate Broker for Chancellor, is described as the "point
person” for the conversion project. Furthernore, Chancellor is
descri bed as the agent for Lenox Apartnents in all business
activities undertaken with respect to the conversion project.

The Amended 2010 Conpl aint also raises a claimfor
breach of statutory warranties under the Pennsylvania Uniform
Condom ni um Act. According to LCA, the Act required Lenox
Apartnments and Chancellor to warrant that (1) there were no
structural defects in conponents installed, work done, or
i nprovenents made by or on behalf of Lenox Apartnents or
Chancel | or anywhere in the condom nium and (2) the condom ni um
was properly inspected for defects. See 68 Pa. Cons. Stat. Ann.
§ 3411(c). LCA alleges that Lenox Apartnents and Chancel |l or
vi ol ated these warranti es because (1) the condom niuns were in
fact replete with structural defects and (2) Hanei ko, acting as
the agent for Lenox Apartments, instructed contractors not to
obtain permts fromthe Cty of Philadel phia Departnent of
Li censes and I nspection, and the work perforned by those
contractors was therefore never inspected.

Finally, with respect to its claimfor breach of
contract in the Amended 2010 Conplaint, LCA alleges that the
sal es agreenents between Lenox Apartnents and purchasers of the

condom niumunits incorporated a warranty that the units were
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i nspected for structural defects and that any defects found had
been repaired. These sales agreenents were allegedly executed by
Hanei ko on behal f of Lenox Apartments. According to LCA
structural defects found in the units were not repaired and
def endants Lenox Apartments and Chancellor therefore breached the
sal es agreenents.

Based on the factual allegations pleaded in the
conplaints, the clainms for negligent and intentional
m srepresentation and unfair trade practices in both the 2008
Conpl ai nt and the Anmended 2010 Conplaint, as well as the claim
for breach of contract in the Amended 2010 Conplaint, all fal
within the scope of the Policy and therefore trigger coverage.
As defined above, a real-estate agent or broker is essentially
one who negotiates or otherwise aids in the sale of real estate
bet ween a buyer and a seller. The factual allegations raised in
bot h underlying conplaints fit squarely within the definition of
Chancel l or's profession as a real -estate agent and/or broker with
respect to the sale of condom niumunits between Lenox Apartnents
and nmenbers of LCA. According to both conplaints, Chancell or
acted as a "real estate manager" tasked with "initial sales and
mar keting," and the Amended 2010 Conpl aint states that the
m srepresentations at issue were material to "real estate
transacti ons” between Chancel |l or and nmenbers of LCA

Moreover, we find that inclusion of the underlying
claims within the scope of the Policy accords with the intention

of the parties. By drafting the Policy to cover clains
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pertaining to Chancellor's services as a real -estate agent and/or
broker, Houston nust have antici pated cl ai ns agai nst Chancel | or
for msrepresentations in connection with the sale of real
estate, as such clains are regularly filed in the Pennsyl vania

courts. See, e.q9., Gowall v. Maietta, 931 A 2d 667 (Pa. Super

Ct. 2007); Blunenstock v. G bson, 811 A 2d 1029 (Pa. Super. C

2002).

Houst on contends that, although the marketing and sale
of condom niumunits may fall within the category of services
customarily rendered by real estate agents and/or brokers, the
policy only covers clainms agai nst Chancel |l or based solely on its
performance of such services. Houston argues that because the
Amended 2010 Conpl aint alleges that (1) Chancell or acted as an
agent with regard to all business activities undertaken for the
conversion of the Lenox Apartnents into condom niunms (which
Houst on apparently presunes to include activities not customarily
rendered by real estate agents, brokers, or property nanagers),
(2) Hanei ko, Chancellor's President, acted as the "point person”
on the conversion project, and (3) Chancellor enpl oyees were used
by Lenox Apartnents to carry out the conversion, the clains in
t he Arended 2010 Conpl aint are prem sed on services by Chancel | or
ot her than those "customarily rendered in the profession of the
insured.” Thus, Houston asserts that the clains in the Arended
2010 Conplaint fall outside the scope of the policy.

W reject this argunent. Even if we were to assune

that, at sonme point during the conversion process, Chancell or,
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through its enployees and principals, performed services other
than those customarily rendered by real -estate agents, brokers,
and property managers, such services are separate fromthe
underlying clainms. The wongful actions of which Chancellor is
accused in the Anended 2010 Conplaint are its alleged
m srepresentations in connection with the sale of condoni ni um
units to nenbers of the LCA. Such factual allegations pertain
only to Chancellor's services as a "Real Estate Agent and/or Real
Estate Broker."

We note the possibility that the claimin the Amended
2010 Conpl aint for breach of statutory warranties under the
Pennsyl vani a Uni f orm Condom ni um Act nmay fall outside the scope
of the Policy, as Hanei ko's alleged decision to instruct
contractors to work without permts appears unrelated to the
actual sale of the units and therefore does not constitute
performance of services as a real estate agent and/or broker or a
property nmanager. However, whether this one claimfalls outside
the scope of the Policy is irrelevant. The lawis clear that,
when there are nultiple clains in a conplaint, the insurer has a
duty to defend or indemify against the action as a whole as |ong

as at least one claimtriggers coverage. DecisionOne Corp., 942

F. Supp. at 1041; (citing Heffernan & Co., 614 A 2d at 298).

Next, Houston argues that the clains raised in the
Amended 2010 Conpl aint are ot herw se excl uded from cover age.
This argunent is based on a provision in Policy Endorsenment No.

4, which specifically excludes "any claimand clai mexpenses
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arising out of or connected with the performance of or failure to
perform services as an insurance agent, insurance broker,
nort gage banker, nortgage broker, escrow agent, property
devel oper, builder, or construction nanager."” According to
Houst on, the underlying clains in the Arended 2010 Conpl ai nt
ari se out of or are connected with professional services rendered
by Chancellor as a "property devel oper, builder, or construction
manager"” and are therefore excluded under the policy.

It is well settled that when the facts in the
underlying conplaint fall within a policy exclusion the insurer

has no duty to defend. See Air Prods. & Chens., Inc. v. Hartford

Accident & Indem Co., 25 F.3d 177, 180 (3d G r. 1994) (citing

Germantown Ins. Co. v. Martin, 595 A 2d 1172 (Pa. Super. C

1991)). Again, the interpretation of policy |language is a
guestion of law for the court. Pac. Indem, 766 F.2d at 760; 401

Fourth St., Inc., 879 A 2d at 171. Although Chancellor's Policy
does not specify those activities constituting "service as [a]
property devel oper, builder, or construction manager," the
excl usi onary | anguage i s unanbi guous and, in determ ning whether
the allegations in the Arended 2010 Conplaint fall within the
exclusion, we will give those terns their "plain and ordinary

meani ng." Pac. Indem, 766 F.2d at 760-61

In its notion for sumrmary judgnent, Houston sinply
declares that the clains in the Amended 2010 Conplaint "plainly
arise fromor are connected with Chancellor's all eged perfornmance

or failure to performservices as a property devel oper, buil der,
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or construction nmanager." Def.'s Br. 14. The only factual
al | egati on on which Houston prem ses this bald assertion is the
single statenent in that Conplaint alleging that "Chancell or
acted as the agent for and in concert with defendant Lenox
Apartnents including carrying out all business activities
undertaken for the conversion of the Lenox Apartments to
condom niuns.” Am 2010 Conpl. § 17 (enphasis added). Houston
further maintains that, as used in the exclusion, the terns
"arising out of" and "connected with" are broad and were intended
to enconpass any causal relationship or other connection between
the clains and the excluded services and that the allegations in
t he Arended 2010 Conplaint are therefore sufficiently related to
t he excluded services to fall within the scope of this exclusion.
W will not assunme, as Houston appears to do, that the
phrase "carrying out all business activities" necessarily neans
t hat Chancel |l or perfornmed services as a devel oper, builder, or
construction manager. Furthernore, even if we did assune that
Chancel | or performed such services, the clains in the Arended
2010 Conplaint pertaining to Chancellor's alleged failure to
di scl ose unit defects do not "arise[] out of,"” nor are they
"connected with," the performance of such services, regardl ess of

how broadly those ternms are construed.® Rather, as determ ned

8. Pennsylvania courts have interpreted the phrase "arising out
of" broadly to nean "causally connected with" in the "but for"
sense. Mrs. Cas. Ins. Co. v. Goodville Mut. Cas. Co., 170 A 2d
571, 573 (Pa. 1961); Mldred Lanpkins v. Erie Ins. Co., 9 Phila.
Co. Rptr. 302, 305 (C.C.P. Phila. 1983). Qur Court of Appeals
(continued. . .)
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above, the facts alleged in the pleadings relate solely to
Chancel lor's rendering services as a real -estate agent and/or
broker. As such, the exclusion does not relieve Houston of its
duty to defend Chancellor with regard to the Amended 2010
Conpl ai nt .

In sum at |east sone of the factual allegations set
forth in the 2008 Conplaint and the Anended 2010 Conpl aint fal
within the scope of the Policy and therefore trigger Houston's
duty to defend Chancell or against all clains raised by LCAin the
underlying litigation. Wether or not indemity is ultimtely
due nmust await the conclusion of these lawsuits. Accordingly,

the notion of Houston for sunmary judgnment will be deni ed.

8. (...continued)

has recogni zed that Pennsylvania courts interpret the phrase
"arising out of" as "denot[ing] 'but for' causation both where it
defines what it included in coverage and where it delineates
exclusions." Essex Ins. Co. v. RMIC, Inc., 306 Fed. App' x 749,
752 (3d Cir. 2009).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHANCELLOR PROPERTI ES, | NC. : Cl VIL ACTI ON
et al. )
V.
HOUSTON CASUALTY CO E NO. 09-4514
ORDER

AND NOW this 8th day of June, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of Houston Casualty Conpany for sunmary judgnent
pursuant to Rule 56 of the Federal Rules of Civil Procedure that
it is not obligated to defend or indemify Chancell or Properties,

Inc. with respect to the clainms asserted in Lenox Condo. Ass'n V.

Lenox Apartnents Inc. et al., No. 080100482 (C.C. P. Phila. County

filed Jan. 9, 2008) and Lenox Condo. Ass'n v. lLenox Apartnments,

Inc. et al., No. 091105075 (C.C.P. Phila. County filed Dec. 2,

2009) is DEN ED
BY THE COURT:

/sl Harvey Bartle 11

C. J.



