IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: AMERI CAN | NVESTORS

LI FE 1 NSURANCE CO. ANNUI TY : MDL DOCKET NO. 1712
MARKETI NG AND SALES PRACTI CES
LI TI GATI ON
MVEMORANDUM
McLaughlin, J. June 2, 2010

The defendants, AnerUs G oup Conpany,! AmerUs Annuity
G oup Conpany, Anerican Investors Life |Insurance Conpany, AmerUs
Li fe I nsurance Conpany,? Creative Marketing |International
Cor poration, and | nsurance Agency Marketing Services, Inc., nove
the Court to enforce its final order and judgnent agai nst class
menber Joseph L. Zaher. The defendants seek to pernmanently
enjoin M. Zaher fromlitigating a civil action he instituted in
2007 agai nst Defendant AmerUs Annuity G oup Conpany in the
Superior Court for M ddl esex County, Massachusetts, styled Joseph

L. Zaher v. AnerUs Annuity Group Co., Civil Action Nunber 07-

4556. The Court will grant the defendants’ notion.

Fact s
The final order and judgnent at issue in the

defendants’ notion pertains to a multidistrict litigation

L AnerUs Group Conpany is now known as Aviva USA
Cor por ati on.

2 AnerUs Life Insurance Conpany is now known as Aviva Life
and Annuity Conpany.



proceedi ng i nvol ving six consolidated putative class action
| awsuits, the ol dest of which had been pending before the Court

si nce 2004. In re AmM Investors Life Ins. Co. Annuity Mtg. &

Sales Practices Litig. (Inre Am Investors), 263 F.R D. 226,

228-29 (E.D. Pa. 2009). 1In their pleadings, the plaintiffs
clainmed that the defendants perpetrated a schene to sel
investnments to the class through m srepresentati ons and om ssi ons
about the characteristics of the investnents. They alleged that
t he defendants targeted and i nduced the class to buy conpl ex,

|l ong-termdeferred annuities that lacked liquidity. 1d. at 230.

After years of litigation, on July 16, 2009, the
plaintiffs filed their unopposed notion for prelimnary approval
of a class-wi de settlenent, certification of a class, and an
order directing issuance of notice to the class. They attached
to their notion the parties’ stipulation of settlenent
(“stipulation of settlenent” or “settlenent stipulation”) and
proposed formof class notice. On July 28, 2009, the Court
i ssued an order prelimnarily approving the settlenent and the
notice. 1d. at 229.

To facilitate notice of the settlenent, counsel in the
action retained Rust Consulting, Inc., a settlenent adm ni strator
specializing in class action notification and settl enent
admnistration. |d. at 232. On August 28, 2009, the settl enent

adm ni strator di ssem nated 387, 263 copi es of the Court-approved



class notice to the | ast known addresses of the class nenbers via
first-class, postage prepaid nmail. The notice described the
action, the applicable ternms, the class clains, and the fornms of
relief available. It discussed the class nenbers’ right to be
heard at the fairness hearing, their right to exclude thensel ves
fromor object to the settlenent, and the procedure to effectuate
an exclusion or objection. 1d. It also discussed the binding
effect of the settlenent for those who chose not to opt out by
Cctober 13, 2009. 1d.; see Notice at 2, 3, 15, 16, Attach. 5 to
Pl's.” Unopposed M for Final Approval of Settlenent, C ass
Certif., & Award of Attys’ Fees & Costs & Incentive Paynents.

Specifically, the notice explained nmultiple tines
t hroughout that if a recipient of the notice did not properly
exclude himor herself, then he or she could not bring suit
agai nst the defendants. For exanple, in the section entitled
“Summary of Your Legal Rights and OQptions in this Settlenent,”
the notice expl ai ned:

[1]f you do nothing in response to this

Notice, you will give up all rights to sue

any of the Defendants in this case . . . as

wel | as the person(s) who sold your policy

and certain other released parties included
as “Rel easees”® in the Stipulation of

3 The stipulation of settlenent defines “Rel easees” as:

[1]ndividually and col |l ectively, the

Def endants and O her Defendants and the

Def endants’ and O her Defendants’ respective
past, present, and future parent conpanies,
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Settlenment, concerning the policy or the
manner in which it was marketed or sold, or
any other legal clains that were nmade or
coul d have been made in this case, as nore
fully described in the Stipul ation of

Settl enment.*

Notice at 2. In response to the question, “What am | giving up
to get a settlenent benefit or stay in the Cass?”, the notice
answer ed:

Unl ess you properly exclude yourself, you are

staying in the Cass, and that neans: (1)
that you can’t sue, continue to sue, or be

subsidiaries, affiliates, predecessors,
successors and assigns, together with each of
t he Defendants’ and O her Defendants’
respective past, present, and future
officers, directors, enployees,
representatives, attorneys, and agents

(it ncluding, without Iimtation, those acting
on behal f of Defendants and within the scope
of their agency), all Agents, including,
without limtation, | M3 and other marketing
organi zations involved in any way, directly
or indirectly, in the marketing, sale, and
servi cing of Conpany Annuities, and all of
such Rel easee’s heirs, adm nistrators,
executors, insurers, predecessors, successors
and assigns, or any of them and including
any person or entity acting on behalf or at
the direction of any of them

Settlement Stip. X A l, Attach. 1 to Pls.” Unopposed M for
Prelim Approval of Settlenment, Certif. of Settlenent O ass, &
Order Directing Issuance of Notice to the Class. This definition
was incorporated into the Court’s final order and judgnment. [In
re Am Investors, 263 F.R D. at 247.

* The notice explained that the stipulation of settlenent
was avail able on the settlement informational website,
www, MDL1712sett| enment.com and a copy coul d be obtai ned by
contacting the settlenent adm nistrator at the address and
toll-free tel ephone nunbers provided in the notice.
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part of or receive any benefits in or from
any other lawsuit, arbitration,

adm ni strative or regul atory proceeding,
order, or other |egal proceedi ng anywhere
agai nst the Defendants, the persons who sold
your policy, and/or certain other released
parties included as “Rel easees” under the
Stipulation of Settlenent, about your policy
or the manner in which it was marketed or
sold, or any other legal clains that were or
coul d have been nmade in this case against the
Def endants and/ or the other Rel easees; and
(2) that you give up, or release, any and al
cl ai rs agai nst the Defendants and/or the

ot her Rel easees — regardl ess of whether they
are presently known or suspected, presently
unknown or unsuspected, presently existing,
or mght exist in the future — falling under
the “Rel eased Transactions,”® as defined in

®> The stipulation of settlenent defines “Rel eased
Transacti ons” as:

(a) the design, devel opnent, marketing,

offer, solicitation, application,
underwriting, acceptance, issuance, sale
(itncluding, without Iimtation, in connection
with the issuance of a Conpany Annuity as a
repl acenent for a non-Conpany annuity or

anot her Conpany Annuity), presentation,
illustration, projection, purchase,

operation, performance, interest crediting,
charges, adm ni stration, servicing,

retention, and/or replacenent (by neans of
surrender, partial surrender, |oans
respecting, wthdrawal and/or term nation of
any annuity) of or in connection with (1) the
Contracts or (2) any annuity sold or to be
sold or offered in connection with, or
relating in any way directly or indirectly to
the sale or solicitation of, the Contracts,

or external or internal replacenents of
annuities issued by the Conpanies, (b) the
mar keti ng, sale, delivery, and/or perfornmance
of any products, plans, or services in
connection with, or relating to or allegedly
relating to, the marketing, purchase, or sale
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the Stipulation of Settlenent.
Notice at 15. In response to the question, “If | don’t exclude
nmyself, can | sue the Defendants for these kinds of clains
|ater?”, the notice explained:

No. Unless you validly exclude yourself, you

give up the right to sue the Defendants, the
persons who sold your policies, and ot her

parties included as “Releases” . . . for the
clains and |l egal issues that this settlenent
resolves. If you have a pending | awsuit,

speak to your lawer in that |awsuit about

this Notice imrediately. You nust exclude

yourself fromthis Cass to continue your own

| awsui t .
Notice at 18 (enphasis in original).

On the same day that Rust Consulting, Inc.,
di ssem nated the class notice, defense counsel sent a letter to
Richard J. Sinnott, M. Zaher’s attorney in the Massachusetts
state action, alerting himto the Court’s prelimnary settl enent
approval and class notice mailing. Defense counsel included a
copy of the class notice package in the letter to Attorney

Si nnot t . Defs.” M Ex. B

On Novenber 6, 2009, the Court held a fairness hearing

of a Contract, and (c) any and all matters
concerning or relating to this Settlenent
(including, without limtation, the award,
el ection, and/or inplenentation of any
Settlenment Relief with respect to a
Contract).

Settlement Stip. X. A 2. This definition was incorporated into
the Court’s final order and judgnent. [In re Am lnvestors, 263
F.R D. at 247-48.




on the proposed class settlenent. |Inre Am Investors, 263

F.R D. at 233. Counsel for both the plaintiffs and the

def endants appeared at the fairness hearing and spoke on behal f
of their clients. [1d. at 234. No class nenbers or objectors
made an appearance at the hearing. 1d.

On Decenber 18, 2009, the Court certified the class and
approved the settlenent, holding that the class and settl enent
met the requirenents of Rule 23 of the Federal Rules of G vil
Procedure and conported with the United States Constitution. The
settlenment stipulation included a rel ease and wai ver, which the
Court expressly incorporated into its final order and judgnent.
In specific part, it read:

The Naned Plaintiffs and all O ass Menbers,
on behal f of thenselves, their heirs,

assi gns, executors, admnistrators,
predecessors, and successors, and any ot her
person or entity purporting to claimon their
behal f, hereby expressly and generally

rel ease and di scharge the Rel easees from any
and all causes of action, . . . whether such
clainms are based on federal, state, or |oca

| aw, statute, ordinance, or regulation . . .,
contract, common |aw, or any other source,
relating to any Conpany Annuities and that
were or could have been asserted agai nst

Def endants in the Conplaint . . . based on or
related to the facts alleged in the
Conpl ai nt .

Id. at 248. The release also noted that the plaintiffs

agree that they shall not now or hereafter
institute, maintain, assert, join, or
participate in, either directly or
indirectly, . . . any action or proceedi ng of
any kind agai nst the Rel easees asserting
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causes of action . . . that are based on or

related to the facts alleged in the

Conpl ai nt .

Id. at 249.

The Court entered a permanent injunction barring class
menbers fromfiling, comrencing, prosecuting, and maintaining a
lawsuit that would relitigate the causes of action, or the facts
and circunstances related to the causes of action. It also
retained jurisdiction for all matters relating to the
adm ni stration, consunmation, enforcenent and interpretation of
the settlenment stipulation and final order and judgnent. 1d. at
250-51, 252.

The class is defined as: “All persons and entities that
pur chased Conpany Annuities issued during the Class Period and
all persons and entities to which an ownership interest in such
Conpany Annuities was subsequently assigned or transferred, or
that otherwi se held any interest as an Omer in such Conpany
Annuities, during the Cass Period.” The class period is from
January 1, 1998, up to and including July 28, 2009, and it
consi sts of approximately 387,000 individuals. 1d. at 230-31.

As evident fromhis conplaint, and as seem ngly
uncontested in his opposition brief, M. Zaher is a nenber of the
settlenment class. His conplaint alleges that in 2005, Defendant
Amer Us Annuity Group Conpany “fraudulently enticed” him*©“into

placing his life savings in annuities which are unsuitable for



his circunstances.” Defs.” M Ex. A

M . Zaher al so does not appear to contest that his
state action asserts clains that are barred by the rel ease and
wai ver. Rather, through his conservator Edward Galotta, he
argues that the Court should deny the defendants’ notion because
the settlenment class opt-out period coincided with the pendency
of M. Galotta s appointnent as conservator. After M. Zaher
filed his Massachusetts action in 2007 through Attorney Sinnott,
M. Galotta began the process of becom ng M. Zaher’s conservator
because of M. Zaher’s dim nished capacity. He petitioned for
appoi ntment on May 20, 2009, and on Decenber 14, 2009, he was

appointed. Defs.” M Ex. C, Zaher’s Opp. at 1 & Exs. 1 & 2.

1. Analysis

The AIl Wits Act enpowers district courts to “issue
all wits necessary or appropriate in aid of their respective

jurisdictions and agreeable to the usages and principles of |aw

28 U S.C. 8 1651; Inre Diet Drugs Products Liab. Litig., 369

F.3d 293, 305 (3d Gr. 2004). The Anti-Injunction Act, however,
limts a district court’s authority to enjoin state court
proceedi ngs to three exceptions: (1) when authorized by congress,
(2) toaidinits jurisdiction, or (3) to protect or effectuate

its judgnents. 28 U . S.C. § 2283; Diet Drugs, 369 F.3d at 305.

The Court has authority to enjoin M. Zaher from

litigating his Massachusetts action in order to aid in the
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Court’s jurisdiction. The Court of Appeals for the Third Grcuit
has held that a federal court may enjoin state court proceedi ngs
to protect its jurisdiction when it is “entertaining conpl ex
litigation, especially when it involves a substantial class of
persons frommultiple states, or represents a consolidation of

cases fromnultiple districts.” Diet Drugs, 369 F.3d at 306; see

In re Prudential Ins. Co. of Am Sales Practices Litiag.

(Prudential 11), 314 F.3d 99, 104-05 (3d G r. 2002) (affirmng

injunction barring litigation of plaintiffs’ state |aw clains
based on “in aid of jurisdiction” exception). District courts
t hat oversee conplex federal litigation “are especially
susceptible to disruption by related actions in state fora.”

Prudential 11, 314 F.3d at 104.

Here, the Court retained its jurisdiction over this
conplex, multidistrict litigation “as to all matters relating to
the adm ni stration, consunmmati on, enforcenent and interpretation
of the Settlenent Stipulation and of this Final Order and
Judgenent.” The settlenent and final order rel eased the
def endants from pendi ng and future actions involving clains
related to those alleged in the class conplaint, such as those
asserted by M. Zaher. Al though M. Zaher’s action would not
necessarily vitiate the class settlenent on its own, “permtting
this kind of action would open up the possibility of a large, or

even an overwhel m ng, nunber of collateral attacks on the
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settlenment itself,” provided the 387,000 nenber class. See id.
at 104.

The Court is also enpowered to enjoin M. Zaher from
litigating his Massachusetts action under the Anti-Injunction Act
exception allowing district courts to protect or effectuate their
judgnents. This exception, founded on the concepts of res
judicata and col |l ateral estoppel, was designed to permt a
federal court to prevent state litigation of an issue that it

previously decided. In re Prudential Ins. Co. of Am Sales

Practices Litig. (Prudential 1), 261 F.3d 355, 364 (3d Gr. 2001)

(quoting Chick Kam Choo v. Exxon Corp., 486 U S. 140, 147

(1988)). As the Court of Appeals for the Third Crcuit has
noted, “It is now settled that a judgnent pursuant to a cl ass
settlenment can bar later clains based on the allegations
underlying the clainms in the settled class action.” |d. at 366.
Here, M. Zaher’'s annuities and the sales transactions
associated wwth themfall within the scope of the settl enent
stipulation's release and waiver. H's clains replicate those
found in the class conplaint, alleging the fraudul ent sal e of
|l ong-termdeferred annuities that lack liquidity. Pursuant to
the rel ease and wai ver, M. Zaher released the defendants from
“any and all causes of action, . . . whether such clains are
based on federal, state, or local |aw statute, ordinance, or

regulation, . . . relating to any Conpany Annuities and that were
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or could have been asserted agai nst Defendants in the Conpl ai nt
based on or related to the facts alleged in the Conplaint.”

In re AmM I nvestors, 263 F.R D. at 248. The class notice

advi sed the class of this consequence, and M. Zaher does not
appear to contest that his clains are subject to the rel ease.
The rel ease and wai ver was incorporated into the Court’s final
order and judgnent, and it has clai mpreclusive and issue

preclusive effect. See Prudential I, 261 F.3d at 367.

M . Zaher argues through his conservator that he was
unable to opt out of the class because his conservator
appoi ntment occurred in Decenber 2009, after the opt-out
deadl i ne. Because M. Zaher was represented by counsel in his
Massachusetts action, the Court finds that the conservator
appoi nt nent does not inpact M. Zaher’s class nenber status.

Under Massachusetts law, ® an attorney may exercise a
client’s rights when the client is inconpetent to do so. “Wen a
client is suffering froma nental disability and ‘has no guardi an
or legal representative, the | awer often nust act as de facto

guardian.’” Comonwealth v. N eves, 846 N E.2d 379, 386 (Mass.

2006) (quoting Mass. R Prof’l Conduct 1.14 cnt. 2). Pursuant to

® The defendants explain that the professional obligations
and standards created by Massachusetts Rul e of Professional
Conduct 1.14 are indistinguishable fromthose created by
Pennsyl vani a Rul e of Professional Conduct 1.14, such that there
is no conflict of lawissue. To the extent that there is any
conflict, the defendants note, and M. Zaher does not contest,
t hat Massachusetts | aw should govern. Defs.” M at 15 n.8.
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Rule 1.14 of the Massachusetts Rul es of Professional Conduct:

Wen the | awer reasonably believes that the

client has dimnished capacity that prevents

the client from maki ng an adequately

consi dered deci sion regarding a specific

issue that is part of the representation,

the | awyer may take reasonably necessary

protective action in connection with the

representation, including consulting with

individuals or entities that have the ability

to take action to protect the client.

Mass. R Prof’l Cond. 1.14(b). Attorney Sinnott could have, on
his own or in consultation with those able to protect M. Zaher,
excluded M. Zaher fromthe class settlenent.

To any extent that Attorney Sinnott was unable to
exclude M. Zaher, he could have sought | eave fromthe parties or
the Court to extend the opt-out deadline. The settlenent
stipulation allows the parties to nake changes to the settl enent
wi t hout Court approval, provided that the changes are consi stent
with the Court’s final order and judgment. Settlement Stip. 8§
XIV. The Court is enpowered to nodify the terns of the class

action settlenent, including deadlines set in the settlenent.

See In re Cendant Corp. PRIDES Litig., 233 F.3d 188, 194-95 (3d

Cr. 2000). Indeed, the Court granted the request of another
cl ass nmenber who sought an extension for class settlenent

exclusion. In view of the fact that the parties notified M.
Zaher of the class action settlenent, and that the defendants

sent a personal letter to Attorney Sinnott about the settlenent’s

13



prelimnary approval,’ the Court finds that enforcement of its

final order and judgnent is proper.

[11. Conclusion

For the reasons herein stated, the defendants’ notion
to enforce the final order and judgnment is granted. An

appropriate order shall issue separately.

" M. Zaher asserts in his opposition that the defendants
“W thheld information during discovery about the class action and
other litigation simlar to M. Zaher’'s.” Zaher Qop. at 2 & Ex.
3. To the extent that this is true, it does not alter the fact
that the parties mailed the class notice to M. Zaher and the
defendants sent a personal letter and class notice package to
Attorney Sinnott. These actions provided sufficient notice of
the class action, the settlenent, and the actions necessary to
ef fectuate an excl usion.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: AMERI CAN | NVESTORS )
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712

MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON )
ORDER

AND NOW this 2nd day of June, 2010, upon consideration
of the defendants’ Mdtion to Enforce Final Oder and Judgnent
(Docket No. 503), class nenber Joseph L. Zaher’s opposition, and
the defendants’ reply thereto, IT IS HEREBY ORDERED t hat the
defendants’ notion is GRANTED as fol | ows:

1. Joseph L. Zaher, his conservator, including Edward
Galotta, his attorneys, including Richard J. Sinnott, and
representatives, are enjoined fromprosecuting the action styled

Joseph L. Zaher v. AmerUs Annuity G oup Co., presently pending in

t he Superior Court for M ddl esex County, Massachusetts, under
Civil Action Nunmber 07-4556, provided, however, that these
enj oi ned persons may take such steps to effect the dism ssal of
the state court action with prejudice.

2. The O erk of Court shall send a copy of this O der
by first-class United States, postage prepaid nail to the
foll ow ng persons:

Ri chard J. Sinnott, Esq.
Sinnott Law O fice

141 Trenont Street, Fourth Fl oor
Bost on, Massachusetts 02111



Edward Gal otta
33 Pl easant Street
Dunst abl e, Massachusetts 01827

BY THE COURT:

[s/ Mary A. McLaughlin

MARY A. McLAUGHLIN, J.
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