IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA : CRI M NAL ACTI ON
V.
CARLOS Fl GUEROA : NO. 08- 38
MVEMORANDUM
McLaughlin, J. May 25, 2010

On January 22, 2008, Carlos Figueroa was charged with
di stribution of heroin, distribution of cocaine, possession of a
firearmin furtherance of a drug trafficking of fense, and
possession of a firearmafter having been convicted of a crine
puni shabl e by inprisonnent for a term exceedi ng one year. The
Court held a jury trial from Decenber 14 until Decenber 17, 2009.
After the governnent rested its case on Decenber 16, 2009, the
def endant noved for judgnment of acquittal as to the two drug
of fenses.! He argued that the governnent had not established a
sufficient chain of custody. The Court heard argunent from both
parties and reserved on the notion so that it could reviewthe
trial transcript.

The jury found M. Figueroa guilty of the two
di stribution charges and of possession of a firearmafter having
been convicted of a crinme punishable by inprisonment for a term

exceeding one year. The jury could not reach a verdict as to

Y1In his brief to support his notion, the defendant also
noved for judgnent of acquittal as to the gun charges.



possession of a firearmin furtherance of a drug trafficking

of fense, and so the Court declared a mstrial for that charge.
After the trial concluded, the parties submtted briefs to
support their positions with respect to the defendant’s notion
for acquittal. Upon reviewing the parties’ briefs and the trial
transcripts, the Court had concerns about the chain of custody
established for the heroin and the cocaine. It detailed these
concerns in a long order scheduling oral argunent on the
defendant’s notion.? Oal argunent on the defendant’s notion was
held on April 27, 2010. After oral argunent, the parties
submtted additional witings. Upon consideration of the
defendant’s notion, the parties’ argunents during trial and
during oral argunent, and the parties’ briefs and suppl enent al

witings, the Court will deny the defendant’s notion.

The Trial Record

A Her oi n

The first sale of drugs occurred in the afternoon on
Decenber 14, 2006. Police Oficer Brian Myers testified that
during the afternoon on Decenber 14, 2006, the defendant sold to

hi m f our bl ue, gl assine packets stanped “Everlast,” alleged to

2 The Court noted that the governnent appeared to establish
a sufficient chain of custody for the gun, but it permtted
argunment on this issue.



contain heroin, in exchange for forty dollars.® Trial Tr. Vol.
1, 38:24-39:2.°

At trial, Oficer Myers identified Exhibit 1, a
property receipt wth his signature, which described the
narcotics purchased during the first drug sale. 1:45:20-46:4.
Oficer Myers testified that the property receipt listed the
evi dence as four clear, heat-sealed, plastic packets, each
containing a blue, glassine insert stanped “Everlast.” 1:46:13-
18. Exhibit 1 was admtted into evidence. 1:46:5-9.

O ficer Myers never identified the physical evidence
fromthe first drug sale, the alleged heroin that the defendant
was charged with distributing. As such, he also did not conpare
the property recei pt nunber found on the physical evidence to the
nunmber on the property receipt.?®

O ficer Myers testified generally about police

procedure with respect to the transport of confiscated drugs from

3 Although Police Oficer Brian Myers testified that he
pur chased all eged heroin during the first sale, conducted in the
af t ernoon on Decenber 14, 2006, and during the second sale,
conducted in the evening that sane day, the governnment charged
the defendant with distribution of heroin for only the first sale
of drugs.

* For ease of reference, the Court will cite to the trial
transcript as follows: volunme nunber: page nunber: |ine nunber.

S Oficer Mers stated that after he bought the all eged
heroin, he returned to police headquarters and conducted a field
test on the drugs. The drugs tested positive for heroin.
1:49:2-7. Oficer Myers, however, did not identify the physical
evidence that he field tested.



police headquarters to the police chemstry [ab for chem cal
analysis. He stated that after he field tests drugs, the drugs
are placed on a property receipt and shipped to the police
chem stry lab for further analysis. 1:49:10-16. Oficer Mers,
however, did not testify specifically as to how the all eged
heroin fromthe first drug sale was transported from his cust ody
to that of the |ab.

Ni nan Varughese, a forensic scientist in the
Phi | adel phi a Police Departnment chemstry lab, testified as an
expert witness. He identified Exhibit 2B as the physical
evi dence he received for analysis.® 2:117:6-16. M. Varughese
expl ained that he could identify the physical evidence based on
the | ab nunber, property receipt nunber, and report stapled to
the evidence. He also identified his signhature on the heat seal
of the evidence. 2:117:11-16. The governnent noved Exhibit 2B
into evidence.’” 2:119:19-25.

M. Varughese expl ai ned that generally, when he

recei ves evidence, he checks the nunmbers to ensure that the

® Fromthe record, it appears that the governnent first
showed M. Varughese Exhibit 2A for identification, but M.
Var ughese expl ai ned that Exhibit 2A contai ned substances anal yzed
by another chem st. 2:115:19-116: 20.

" There was sone confusion as to the exhibit nunber.
Initially, the governnment requested to nove Exhibit 2C into
evi dence, but after the Court and the defendant questioned the
exhi bit nunber, the governnment recognized that the exhibit was
2B. 2:118:25-119: 20.



nunbers on the evidence correspond to those on the property
receipt. 2:118:11-14. M. Varughese, however, did not testify
that he performed this cross check for the drugs that he tested.

M. Varughese next identified Exhibit 2C, the
| aboratory report he prepared for the evidence found in Exhibit
2B. 8 2:120:8-14. He testified that his report noted that
Exhi bit 2B contained four clear, heat-seal ed, blue-glazed packets
stanped “Everlast.” 2:120:21-121:1. Upon analysis of one of the
packets, the substance inside the packet was found to contain
heroin. 2:121:8-11. M. Varughese did not testify that the
property recei pt nunber on his |aboratory report corresponded to
the property recei pt nunber on the physical evidence.

M. Varughese also testified as to how he received the
evi dence. He explained that the physical evidence and rel ated
paperwor k, including the property receipt, were placed in his
personal |ocked bin. 2:117:20-118:3. He did not explain who

del i vered the evidence to that | ocked bin.

B. Cocai ne
The second sal e of drugs occurred in the evening on
Decenber 14, 2006. Oficer Myers explained that during the first

drug sale, the defendant nentioned that he could sell Oficer

8 The government |ater referred to Exhibit 2C as the lab
report for the cocaine. 2:141:11-18. This is incorrect.
Exhibit 2Cis the lab report for the heroin.
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Myers “powder,” neani ng cocai ne. 1:59:16-24. Upon hearing this
information, Oficer Myers decided to make a second drug purchase
|ater that day. 1:60:6-7. |In the evening on Decenber 14, 2006,
O ficer Myers bought four nore bags of alleged narcotics fromthe
def endant: two bl ue, glassine packets stanped “Everlast,”

all egedly containing heroin, and two cl ear packets wth blue
nunber “1’s” on one side, allegedly containing cocaine. 1:40:25-
41: 3.

At trial, Oficer Myers identified Exhibit 2, a
property recei pt recording the narcotics purchased during the
second drug sale and those seized during the execution of a
search warrant that occurred after the second sale. 1:47:8-21
It appears that Oficer Myers may have identified his signature
on the property receipt, but the record is unclear. The
government introduced Exhibits 2 and 2A at the same tine, and the
government asked O ficer Myers to identify the signature on
Exhi bit 2A, not Exhibit 2. 1:46:22-47:2. Exhibit 2 was admtted
into evidence. 1:47:11-14.

Oficer Myers then identified Exhibit 2A. Exhibit 2A,
he stated, conprised two blue gl assi ne packets, both stanped
“Everlast,” containing alleged heroin, and two clear packets with
nunmber “1's,” containing alleged cocaine. He identified the
itens as the physical evidence fromthe second drug sale.

1:47:22-48: 4. He did not conpare the property recei pt nunber on



the property receipt to that on the physical evidence.

O ficer Myers did not provide any testinony as to how
the all eged cocaine fromthe second sale was transported fromhis
possession to that of the chem stry lab for anal ysis.

German Madera, a forensic scientist in the Philadel phia
Police Departnment chemstry lab, testified as an expert wtness.
He identified Exhibit 13 as a report that he generated after
conpleting a chem cal analysis of narcotics. 2:104:2-25. He
expl ained that the report contained the | ab identification
nunber, the district control nunber, the property receipt nunber
for the itens tested, and the defendant’s name. 1:104:23-25.

M. Madera identified Carlos Figueroa as the defendant naned on
the report. 2:105:1-2. Exhibit 13 was admtted into evidence.
2:104: 15-19.

M. Madera testified that the itens he was to anal yze
were two clear Ziploc packets containing white powder. 2:105: 6-
9. He tested one of the packets and it tested positive for
cocaine. 2:105:10-13. M. Madera did not identify the physical
evidence that he tested. As such, he did not conpare the
property recei pt nunber found on the physical evidence to that

recorded on his report.

C. The Gun

On the third day of trial, Police Oficer James



Trappler testified for the governnent.® He explained that he
recovered a .32 caliber sem-automatic gun fromthe gl ove
conpartment of the car in which M. Figueroa rode and which the
police stopped nonments after the second drug sale. 3:10:1-4. He
identified Exhibit 2A as the gun that he confiscated fromthe

gl ove conpartnment.® 3:10:12-16. Police Oficer Trappler also

°® The government announced that it would rest its case on
the second day of trial. At that point, Firearns Exam ner Police
O ficer Robert Stott had testified that he anal yzed a gun, but
there was no testinony fromthe police officer who recovered the
gun, nor was there testinony expl aining how the gun was delivered
to the Firearns Investigation Unit for firearm analysis.

The Court alerted counsel to its concerns with respect to
the chain of custody for the gun. 2:143:24-149:14. The
government explained to the Court that it had difficulty bringing
in witnesses to testify about the gun’s chain of custody. The
Court rem nded the governnent that it had been willing to grant a
conti nuance should the government need nore tinme to gather its
W tnesses. 2:147:17-148:3. The governnent then requested a
short continuance to find two additional w tnesses who could help
establish the gun’s chain of custody. The Court granted the
government’s request, and it dism ssed the jury m dday through
the second day of trial. 2:151:13-154:2. Police Oficer James
Trapper and Sergeant Marshall Freer testified for the governnent
on the third day of trial.

0 O ficer Myers identified Exhibit 2A as the narcotics
recovered fromthe second sale. Oficer Trappler identified
Exhi bit 2A as the gun he recovered. Sergeant Freer identified
Exhi bit 2A as the gun he received from Oficer Trappler, and the
gun was noved into evidence as Exhibit 2A during Sergeant Freer’s
testinmony. 3:41:12-16.

The defendant notes in his brief that Exhibit 2A, as the
gun, was inproperly marked and may have never been noved into
evi dence because it was initially identified and noved into
evi dence as the drugs fromthe second sale. The Court finds
that, although the exhibit nunbering was confusing and not al ways
accurate at trial, the exhibits were sufficiently identified and
noved i nto evidence.



testified that after he recovered the gun, he showed it to
O ficer Myers and then gave it to Sergeant Marshall Freer
3:11: 3-12.

Sergeant Freer testified that he received the gun from
a police officer whom he believed was O ficer Trappler. 3:36:9-
13; 3:37:7-8. He identified Exhibit 2A as the gun that he
received. 3:36:19-37:5. Exhibit 2A was admtted into evidence.
3:41:12-16.

Sergeant Freer testified that he took the gun back to
headquarters. 3:37:20-22. He explained that he woul d have
assigned an officer to place the gun on a property receipt.
3:37:25-38:2. He testified that he signed a property receipt for
the gun, and he identified Exhibit 5 as the gun’s property
receipt. 3:38:16-39:10. He read into the record the property
recei pt nunber for the gun: No. 2695219. He confirned this
nunber as being the sanme nunber found on Exhibit 2A, the physi cal
evi dence of the gun. 3:41:3-4. Exhibit 5, the property receipt,
was admtted into evidence. 3:39:12-15.

Wth respect to transporting the gun fromhis
possession to the Firearns Identification Unit, Sergeant Freer
testified that he did not transport the gun. 3:47:19-20. He
expl ai ned that Police Oficer Mchael Brown nust have transported
t he gun because O ficer Brown is naned on the property receipt

and the Firearns Identification Unit will not accept a firearm



unl ess the person submtting it is the person on the receipt.
3:47:22-48: 5.

Police O ficer Robert Stott testified as an expert
witness fromthe Firearns Identification Unit. He expl ai ned that
general ly, when an officer confiscates a firearm the firearmis
pl aced on a property receipt that identifies the nake, nodel, and
serial nunmber of the weapon. The officer then brings the
property receipt and the firearmto the Firearns Identification
Unit and submts the firearmand a copy of the receipt to the
Unit. 2:129:17-130:7.

Oficer Stott identified Exhibit 2A as the firearmthat
he anal yzed. 2:132:16-24. He explained that the firearm proved
operable. 2:133:12-16. He also identified Exhibit 4, a copy of
his report for the firearm 2:131:18-132:3. He explained that
the serial nunmber found on the physical evidence of the gun was
the sane serial nunber identified on his report. 2:132:22-24.

He did not conpare the property recei pt nunber on the physical
evidence to that on his report. Exhibit 4 was admtted into
evi dence. 2:142:13-22.

D. The Parties’ Cosing Argunments and the Court’s Jury
| nstructions

After the defendant rested his case, the parties gave
the jury their closing argunments. As part of his closing, the

def endant argued that the governnent did not establish a

10



sufficient chain of custody for the alleged drugs. 3:139:15-
140: 13.

After the parties conpleted their closing argunents,
the Court provided the jury with their final jury instructions.
The Court included an instruction with respect to the chain of
custody. It read:

[ T] he defendant has raised the issue of

defects in the chain of custody of the

al l eged drugs. You may consider any defects

in determning the authenticity of this

evi dence or what weight to give it. The

Gover nment must prove beyond a reasonabl e

doubt that the drugs recovered . . . were the

sanme drugs that were chem cally anal yzed.

3:173:17-23.

1. Oal Argunent on the Defendant’'s Mbotion

At oral argunent on April 27, 2010, the governnment

produced all of the exhibits that the Court admtted into

1 The Court bifurcated the trial. During the first phase
of the trial, the parties presented evidence with respect to the
charges for distribution of heroin, distribution of cocaine, and
possession of a firearmin furtherance of a drug trafficking
crime. The Court then provided the jury with instructions for
those three charges only. After the jury returned its verdict
for the distribution charges and the Court declared a mstri al
for the charge of possession of a firearmin furtherance of a
drug trafficking crime, the parties presented evidence for the
fourth charge, possession of a firearmafter having been
convicted of a crinme punishable by inprisonnent for a term
exceedi ng one year. The Court then provided the jury with final
instructions for the fourth charge. The final jury instructions
ref erenced above are those provided during the first phase of the
trial.

11



evi dence. > The Court conpared the exhibits introduced to
account for the first sale of drugs: Exhibit 1, the property
recei pt describing the alleged heroin; Exhibit 2B, the physical
evi dence of alleged heroin; and Exhibit 2C, the lab report from
M. Varughese, identifying the substance tested as heroin. The
Court found that the exhibits all contained the sanme property
recei pt nunber: No. 2695213. Arg. Tr. 4:20-5:2, Apr. 27, 2010.
The Court next conpared the exhibits to account for the
second sale of drugs: Exhibit 2, the property receipt describing
the all eged cocaine and heroin, as well as the itens confiscated
during the execution of a search warrant; Exhibit 2A the
physi cal evidence of alleged cocaine and heroin and the itens
confiscated during the execution of a search warrant;?*® and
Exhibit 13, the lab report from M. Mdera that described a
subst ance tested as containing cocaine. The Court found that the

exhibits all contained the sane property recei pt nunber: No.

2 1n its order scheduling oral argunent, the Court told the
government to produce all of the exhibits admtted at trial so
that the Court could review them Although the governnent
provided the Court on the third day of trial with a copy of
exhibits and a list of all the exhibits admtted, the copy of the
exhibits did not include identifying information about the
physi cal evidence, nor did it include Exhibit 13, the |lab report
fromchem st German Madera. The list of exhibits also did not
i nclude Exhibit 13.

13 The property recei pt and the package containing the
physi cal evidence of the drugs were both marked “Exhibit 2.” The
Court described on record the contents of the actual itens that
were marked Exhibit 2 to avoid further confusion. Arg. Tr. 9:2-
12.

12



2695217. 1d. 9:2-12.

I11. Analysis

In ruling on a notion for judgnent of acquittal nade
pursuant to Rule 29 of the Federal Rules of Crimnal Procedure, a
district court nust reviewthe record in the |ight nost favorable
to the prosecution to determ ne whether any rational trier of
fact could have found proof of guilt beyond a reasonabl e doubt

based on the avail abl e evi dence. United States v. Brodie, 403

F.3d 123, 133 (3d Gr. 2005). Wen a defendant noves for

j udgnment of acquittal and a court reserves decision on the
notion, the court is limted to a review of the evidence as it
exi sted when the ruling was reserved. Fed. R Cim P. 29(b);

United States v. Boria, 592 F.3d 476, 480 n.7 (3d Cr. 2010). In

this instance, the defendant noved for judgnent of acquittal at
the close of the governnent’s case in chief, and after hearing
the parties’ argunents, the Court reserved on the notion.

Federal Rul e of Evidence 901(a) provides that
aut hentication as a condition precedent to adm ssibility is
satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent clains it to be. Fed.
R Evid. 901(a). One way to establish authentication is to show

the chain of custody for the evidence. United States v. G ant,

967 F.2d 81, 82-83 (2d Gr. 1992).

The chain of custody for evidence does not need to be

13



perfect in order to establish the evidence’s authenticity. 5

Jack B. Weinstein & Margaret A. Berger, Winstein's Federa

Evi dence § 901.03[3] at 901-28 to -29 (Joseph M MLaughlin ed.)
(2d Ed. 2010). “The trial court may admt evidence if it

determ nes, after considering the nature of the evidence and the
surroundi ng circunmstances, that the evidence is substantially in
the sane condition as when it was first gathered.” [d. at 901-
29. Breaks in the chain of custody go to weight, and not the
adm ssibility, of the evidence. 1d. at 901-29 to 901-30; United

States v. Dent, 149 F.3d 180, 189 (3d Cr. 1998); see also, e.q.,

United States v. Jackson, 345 F.3d 59, 65 (2d Gr. 2003); United

States v. Dixon, 132 F.3d 192, 197 (5th Gr. 1997). Absent

actual evidence of tanpering, a trial court may presune
regularity in a public official’s handling of contraband. Dent,
149 F.3d at 188-89.

The defendant noves for judgnent of acquittal, arguing
that the government failed to establish a sufficient chain of
custody to sustain the charges against him He does not
chal l enge the adm ssibility of the exhibits. Arg. Tr. 13:22-
14: 6, Apr. 27, 2010. Indeed, the Court admtted into evidence
all of the exhibits at trial, and the defendant never objected to
their adm ssion. H's notion then anounts to the assertion that
no rational juror could find the defendant guilty of the charges

agai nst hi m because the governnent failed to establish a chain of

14



custody for the drugs and the gun. The Court finds that,

al though the trial testinony with respect to a chain of custody
for the evidence is very bare and the exhibit nunbering was
confusing and at tines inaccurate, a rational juror could find
the defendant guilty beyond a reasonabl e doubt based on the
avai | abl e evi dence.

Wth respect to the heroin, Oficer Myers described the
packets that the defendant sold to himas four blue, glassine
packets stanped “Everlast.” Oficer Mers testified that the
property receipt for the first drug sale contained this sane
description of the drugs. Oficer Myers testified to the general
police practice of transporting drugs from police headquarters to
the chem stry |ab. Chem st N nan Varughese testified to general
| aboratory practice for receiving substances to be tested. M.
Varughese also testified that he anal yzed four clear, heat-
seal ed, bl ue-glazed packets stanped “Everlast.” He identified
Exhi bit 2B as the physical drugs that he tested. At oral
argunent, the Court was able to conpare the heroin-rel ated
evi dence consisting of the property receipt, the physical drugs,
and the | aboratory report, and it found that the property receipt
nunber on these pieces of evidence was the sane. Al of the
exhibits were admtted into evidence during the governnent’s case
in chief, and the jury could have viewed themif it wshed to do

SO.
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Wth respect to the cocaine, Oficer Myers described
t he packets that the defendant sold to himas two blue, glassine
packets stanped “Everlast,” containing alleged heroin, and two
cl ear packets with blue nunber “1's” on one side, containing
al l eged cocaine. Oficer Myers identified the property receipt
recordi ng the narcotics purchased during the second drug sale.
He also identified Exhibit 2A as the physical drugs that he
bought. Chem st German Madera testified that he anal yzed one of
two cl ear ziploc packets containing white powder, and the white
powder tested positive for cocaine. The Court was able to
conpare the cocaine-rel ated evidence consisting of the property
recei pt, the physical drugs, and the lab report, and it found
that the property recei pt nunber on these pieces of evidence was
t he sane.

Al t hough the property receipt contains a |ist of drugs
that were both purchased during the second drug sal e and
confiscated during the execution of a search warrant, a rational
juror could have found that the drugs tested were the sanme drugs
that the defendant sold. The property receipt delineates “lItem
1” as the four packets of drugs purchased: two clear ziploc
packets marked “#1” on one side containing white powder, and two
bl ue gl assi ne packets both marked “Everlast” containing white
powder. The | aboratory report clearly delineates the analysis

for Item1. It describes Item 1A as two zipl oc packets

16



containing a “#1”. Item 1A tested positive for cocaine. Al of
the exhibits were admtted into evidence during the governnent’s
case in chief, and the jury could have viewed themif it w shed
to do so.

The governnment argues that the Court should not
consider the sufficiency of the evidence with respect to the gun
charges because the defendant initially noved for judgnent of
acquittal solely for the drug offenses. The Court need not
resolve this issue because it holds that the a rational juror
could find the defendant guilty beyond a reasonabl e doubt of the
gun charges based on the avail abl e evi dence.

Oficer Trappler testified that he recovered a gun, and
he identified Exhibit 2A as the gun he recovered. Oficer
Trappler also testified that he delivered this gun to Sergeant
Freer. Sergeant Freer testified that he received the gun from
whom he believed was O ficer Trappler. He identified Exhibit 2A
as the gun he received. He explained that he had an officer
pl ace the gun on a property receipt, and he signed the property
receipt. He confirnmed that the property receipt nunber found on
t he physical evidence was the sane as that on the property
receipt. Oficer Stott testified that he analyzed a gun, and the
gun anal yzed was that of Exhibit 2A. He testified that the gun
proved operable. He confirmed the serial nunber of the gun found

on the physical evidence and on his |aboratory report. Al of
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the exhibits were admtted into evidence, and the property
recei pt nunber on the gun, property receipt, and | ab report

mat ch.

| V. Concl usion

For the reasons herein stated, the defendant’s notion
for judgnent of acquittal is denied. An appropriate order shal

i ssue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
CARLOS Fl GUEROA : NO. 08- 38
O der

AND NOW this 25th day of May, 2010, upon consideration
of the defendant’s Mtion for Judgnent of Acquittal nmade at trial
on Decenber 16, 2009, the governnent’s response in opposition,

t he defendant’ s nmenorandum of |aw in support of his notion, the
governnment’s reply thereto, the defendant’s surreply, the
governnent’s suppl enental |egal nmenorandum oral argunment on the
defendant’s notion, the parties’ supplenental witings follow ng
oral argument, and upon reviewing the trial transcripts, and for
the reasons stated in a nenorandum of | aw bearing today’ s date,

| T 1S HEREBY ORDERED t hat the defendant’s nmotion i s DEN ED

BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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