IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JENNI FER SHI RLEY,

Plaintiff, : ClVIL ACTI ON

v. : No. 10-cv- 0476

FI RST COWP | NSURANCE and THE
PRUDENT! AL | NSURANCE COVPANY
OF AMVERI CA

Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. May 19, 2010

Thi s case has been brought before the Court on Defendants’
Motion to Dismss for |nproper Venue, or in the Alternative, to
Transfer Venue (Doc. No. 3). For the reasons set forth in the
attached Menorandum Defendants’ Mtion shall be DEN ED

Backgr ound

Plaintiff has brought this action under the Enployee
Retirement Incone Security Act (“ERISA’) to recover short-term
and long-termdisability benefits that Defendants have deni ed
her. Plaintiff, who lives in Rhode Island, was enpl oyed by
Def endant First Conp |Insurance from May of 2006 until May of
2008. During that tine, she participated in a welfare plan that
was sponsored and adm ni stered by First Conp |nsurance, and was
underwritten by Defendant Prudential |nsurance Conpany.

Def endant First Conp | nsurance’s principle place of business is



i n Nebraska, and Defendant Prudential |Insurance has its principle
pl ace of business in New Jersey.
St andard

Federal Rule of G vil Procedure 12(b)(3) allows a party to
file a notion to dism ss for inproper venue. Venue is proper in
ERI SA cases if they are filed “in the district where the plan is
adm ni stered, where the breach took place, or where a defendant
resides or may be found.” 29 U S. C 8§ 1132(e)(2). Wen a

12(b)(3) notion is filed, the novant bears the burden of

establishing that venue is inproper. Mers v. Am Dental Ass’n,
695 F.2d 716, 724-25 (3d Cir. 1982).

Al ternatively, if venue is proper in the initial forum 28
U S.C 81404(a) provides that “[f]or the conveni ence of parties
and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where
it may have been brought.” Once it has been established that
anot her forum woul d be proper, the defendant bears the burden of
show ng, on the bal ance of identified public and private factors,
t hat considerations weigh “strongly” in favor of transfer. Q@lf

Ol v. Glbert, 55 U S. 501, 508, 67 S. C. 839, 843 (1947). The

conplete list of private factors set forth by Gulf Gl was

further articulated by the Third Grcuit in Jumara v. State Farm

Ins. Co., 55 F.3d 873, 879 (3d G r. 1995), and incl udes,

[T]he plaintiff’s forum preference; defendant’s
pref erence; whether the claimarose el sewhere; the
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conveni ence of the parties as indicated by their
rel ati ve physical and financial conditions; the
conveni ence of the wi tnesses, but only to the
extent that the witnesses may actually be

unavail able for trial in one of the fora; and the
| ocati ons of the books and records.

Naned public factors include,

Enforceability of judgnent; practical
considerations that could nake the trial easy,
expedi ti ous or inexpensive; the relative
admnistrative difficulty in the tw fora
resulting fromcourt congestion; the |ocal
interest in deciding |local controversies at hone;
the public policies of the fora; and the
famliarity of trial judges with the state |aw for
diversity cases. 1d.

Wthin this franmework, courts have given great deference to

the plaintiff’s choice of forum Piper Aircraft Co. v. Reyno,

454 U.S. 235, 255, 102 S. C. 252 (1981); Kielczynski v.

Consolidated Rail Corp., 837 F. Supp. 687, 689 (E.D. Pa. 1993).

Not abl y, however, when a plaintiff has not brought suit in his
home forum and the cause of action did not occur in the forum as

al l eged here, the choice is given | ess weight. Piper Aircraft

Co., 454 U.S. at 255-56; Kielczynski, 837 F. Supp. at 689. Wen
the plaintiff is not a resident of the chosen forum he nust nake
a “strong show ng of convenience” in order for his choice to be

gi ven deference. Wndt v. Qwest Conmmunications Intern., Inc.,

529 F.3d 183, 190 (3d G r. 2008). Additionally, “the convenience
of counsel is not a factor to be considered” in deciding a notion

to transfer. Solonon v. Continental Am Life Ins. Co., 472 F.2d

1043, 1047 (3d Gr. 1973).



Di scussi on

Motion to Dism ss

Def endants’ Motion to Dismss for |nproper Venue nust be
deni ed. Although, as noted above, there are three different
grounds for finding venue in a given district, the parties in
this case rely on the third possible justification: that a
def endant resides or may be found in the Eastern District of
Pennsyl vania. Although the Third Grcuit has not explicitly
addressed the question of what is required for this prong to be

met, the Ninth Grcuit has done so in Varsic v. United States

District Court for the Central District of California, 607 F.2d

245 (9th Cr. 1979), and the Seventh Circuit has nore recently
addressed and further conmented on the Varsic opinion in Waeltz

v. Delta Pilots Retirenent Plan, 301 F.3d 804 (7th Cr. 2002).

The Seventh Circuit sunmarized this discussion by stating that
“[a] fund can be found in a judicial district if it has the sort

of ‘m ninmum contacts’ with that district that would support the

exerci se of personal jurisdiction under the rule of Internationa

Shoe Co. v. Washington.” MWaeltz, 301 F.3d at 810 (citation

omtted). As both of these opinions seemto have gai ned w de
acceptance and as we find the reasoning contained in themto be
sound and persuasive, we will apply this test. Venue in this
case, therefore, is proper if a Defendant has sufficient mninmm
contacts to support the exercise of personal jurisdiction over it
inthis District. Further, a literal reading of the statute as

wel | as the congressional intent behind ERI SA demands only that a
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si ngl e defendant reside or may be found in this District in order

to provide it with venue. Turner v. CF& Steel Corp., 510 F.

Supp. 537, 542 (E.D. Pa. 1981).

In the present case, it is clear that Defendant Prudenti al
| nsurance can be found in the Eastern District of Pennsyl vani a,
meki ng venue proper here. Although Defendants strenuously argue
that the presence of a P.O Box in this District is not
sufficient to allowthis Court to exercise personal jurisdiction
over Prudential Insurance, the accuracy of this statenent is
sinply irrelevant to our present consideration as there is
anot her basis that provides this District with the requisite
m ni mum contacts. Prudential |Insurance has a permanent office at
2101 Wl sh Road in Dresher, Pennsylvania, which is well within
the confines of the Eastern District of Pennsylvania. Regardless
of whether this office was at all involved in the determ nation
of Plaintiff’s benefits, maintaining a business within the
District is sufficient to provide this Court with general

jurisdiction over the instant matter. See Perkins v. Benguet

Consol. Mning Co., 342 U S. 437, 446-47 (1952) (finding that the

Due Process C ause’s requirenents for personal jurisdiction can
be satisfied if continuous and substantial relations with the
forum are exercised, even if the suit at issue did not arise out
of these contacts). |In cases where general jurisdiction exists,
it is not necessary to al so denonstrate that specific

jurisdiction exists. Pinker v. Roche Holdings Ltd., 292 F. 3d

361, 369 n.1 (3d Cr. 2002). The nuaintaining of a business
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wWthin this District is precisely the kind of permnent,
systematic, and continuous contact with a jurisdiction that

provi des general jurisdiction over that party; Defendant takes
advant age of the benefits of doing business in the Eastern
District of Pennsylvania, and thereby takes advantage of the | aws
of the Commonweal th and the services provided by the Commonweal th
on a daily basis. Defendant Prudential Insurance certainly has
sufficient mninmumcontacts with this District to satisfy

I nternational Shoe’s requirenents for personal jurisdiction.

Prudential Insurance, therefore, nay be found in the Eastern
District of Pennsylvania, and this nmakes venue proper in the
Eastern District of Pennsylvania. For this reason, Defendants’
Motion to Dismiss for |nproper Venue will be denied.*
Motion to Transfer Venue

G ven that venue is proper in this District, we may
entertain a notion to transfer venue to another district in which
the case could initially have been brought. Defendants seek to
transfer this case to either the District of New Jersey or the
District of Rhode Island, as they assert that the plan was

adm ni stered in both New Jersey and Rhode Island, and any breach

!pef endant s argue at length that the Eastern District of Pennsylvania is
not the proper venue because the District of New Jersey and the District of
Rhode |sland are better venues. This, however, is irrelevant to whether venue
is proper in this District. ERI SA's venue provision does not require that the
venue be in the nost convenient forum nor does it provide that venue can only
be proper where a defendant is found if it is not proper in any other
district. Rather, under ERI SA, venue is proper in any district where one of
the three prongs is net. In other words, because a Defendant may be found in
this District, the fact that the plan is adm nistered or the breach occurred
el sewhere has no inpact on whether venue is proper. These facts nerely
support a finding that nultiple venues are appropriate.
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occurred in Rhode Island, meking venue proper in either of these
| ocations. We will, therefore, proceed to evaluate the factors
|isted above to determ ne whether a transfer of venue is
warranted in this case.

Starting with the private factors, these do appear slightly
to favor transferring the case to the District of New Jersey.
First, although Plaintiff’'s forumpreference is the Eastern
District of Pennsylvania, as noted above, this preference is not
entitled to the same anount of deference that it ordinarily would
be, as this District is neither Plaintiff’s hone nor where the
events giving rise to the present litigation occurred.

Def endants’ preference, on the other hand, is either the D strict
of New Jersey or the District of Rhode Island. Looking at the
conveni ence of these possible fora in conparison to the Eastern
District of Pennsylvania—the third factor to consi der—+t appears
that the District of New Jersey woul d be npst conveni ent.

| mportantly, this is not nerely substituting Defendants’

conveni ence for Plaintiff’'s. Plaintiff lives in Rhode Island,
and does not appear to have any connection to the Eastern
District of Pennsylvania, other than the presence of her attorney
in the Comonweal th of Pennsylvania. As the conveni ence of a
party’'s lawer is not to be considered in this analysis, we are
unsure of how a transfer to a forumthat is closer to Plaintiff’s
home woul d be | ess convenient for Plaintiff. Although, as a
general matter, we prefer not to second guess a Plaintiff’s

determ nati on of which forumis npbst convenient for her, in the
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present case, Plaintiff has given no reason that could |lead this
Court to conclude that the District of New Jersey or the D strict
of Rhode Island woul d be inconvenient fora for the present
litigation. Turning to the private factors that do not involve a
consi deration of the parties, the convenience of the witnesses is
only to be considered to the extent that a witness will actually
be unavailable in one forum As no party has alleged that this
will be the case, we will not weigh this factor. The |ocation of
t he books and records in this case, on the other hand, does
appear to favor a transfer to New Jersey or Rhode I sl and.

Al t hough neither party is particularly detailed in its discussion
of this factor, it is at |east clear that none of the records or
docunents are kept in Pennsylvania, and that at |east sone, if

not all, of these records are kept in New Jersey and Rhode

| sl and.

Overall, therefore, the private factors slightly point in
favor of transferring the case to the District of New Jersey.
This forumis Defendants’ preference and would |ikely be nost
convenient for the parties. It also appears to be where many of
t he docunents and records have been mai ntai ned. Although
Def endants have not strongly supported any of these factors, we
do believe that on the whole, the private factors seemto favor a
transfer of the case.

Turning to the public factors to be considered, it does not
appear that these point strongly toward any particular forum

First, there is no reason to believe that the choice of forum
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wi || have any inpact on the enforceability of a judgnment.
Def endant s bot h operate busi nesses in Pennsylvania, New Jersey,
and Rhode Island, and courts in any of these states could enforce
a judgnent agai nst both Defendants. In addition, this Court is
not aware of any admnistrative difficulty or large disparity in
court congestion between any of the proposed districts that woul d
favor a transfer. Further, as this case arises under a federal
cause of action, there are no distinctly local interests, |ocal
public policies at issue, or any need for the trial judge to be
famliar wwth any state law. Finally, it does appear that having
the case in the District of New Jersey, or possibly in the
District of Rhode Island as well, would decrease the cost of the
present litigation, and could nmake it nore expeditious to conduct
any di scovery or other proceedings, as these |ocations are cl oser
to the parties, wtnesses, and docunents. New Jersey,
particularly, appears to be where the majority of the information
is located, and is closer to Defendant Prudential as well as to
Plaintiff. Taking all of these factors into consideration, the
public factors do not strongly support any particular forumfor
this case, but the one factor that is inplicated does slightly
point in favor of transferring the case to the District of New
Jersey.

Bal ancing the public and private factors together, we do not
think that Defendants have net their burden of establishing that
a transfer of forumis justified in this case. Even though

Plaintiff’s forumpreference is not entitled to the sane | evel of
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deference that it woul d have been if she had chosen to file suit

in her honme district or in the place where the cause of action

arose, Defendants still bear the burden of establishing that a
transfer of venue is justified. |In this case, Defendants sinply
have not done so. In nuch of the discussion above, we are forced

to discuss what appears to be true, what is likely the case, and
what is presumably a justification. This |language is sinply not
i ndi cative of Defendants having net their burden.

In addition, Defendants focus alnost all of their argunent
on why the Eastern District of Pennsylvania is not the nost
desirable forumfor this case, but provide virtually no ground
for this Court to conclude that either the District of New Jersey
or the District of Rhode Island are actually desirable or
conveni ent fora. Instead, Defendant asserts that “Plaintiff has
not net the burden of show ng that a change in venue is not
warranted.” There is no such burden on Plaintiff, however, and
Def endants’ argunent in relation to any such burden on Plaintiff
is, unfortunately, irrelevant. Plaintiff only needs to
denonstrate that the Eastern District of Pennsylvania is an
appropriate forum if Defendants wi sh to transfer venue, the
burden is entirely on themto establish that such a transfer
woul d be justified. |In these circunstances, where we are forced
to use conjecture to arrive at the above result in our bal ancing
anal ysis, and even after relying on this conjecture the wei ght of
the factors only slightly point in favor of a transfer of venue,

we sinply cannot find that Defendants have net their burden on
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this Mdtion. Even w thout providing deference to Plaintiff’s
forum choi ce, we cannot find that any forumis “strongly”
favored, and in such circunstances a transfer of venue would be
I nappropri ate.

Concl usi on

For the reasons di scussed above, we find that venue is
proper in the Eastern District of Pennsylvania, and that
Def endants have not net the required burden of persuasion to
warrant a transfer of venue. Defendants’ Mtion, therefore, wll

be deni ed.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
JENNI FER SHI RLEY,
Pl aintiff, . QVIL ACTION
v. . No. 10-cv-0476
FI RST COMP | NSURANCE and THE
PRUDENTI AL | NSURANCE COMPANY
CF AMERI CA,
Def endant s.
ORDER
AND NOW this 19t h day of May, 2010, upon consi deration
of Defendants’ Mdtion to Dismss Plaintiff’s Conplaint for
| mproper Venue or, in the Alternative, to Transfer Venue (Doc.
No. 3) and responses thereto, it is hereby ORDERED t hat
Def endants’ Mdtion is DENIED for the reasons contained in the

attached Menor andum

BY THE COURT:

s/J. Curtis Jovyner
J. CURTIS JOYNER, J.
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