IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TUSKEGEE NORTH ADVOCACY GROUP C VIL ACTI ON
V.

CENTERS FOR DI SEASE CONTROL AND :

PREVENTI ON, et al . NO. 09-5011

VEMORANDUM

Bartle, C. J. May 20 , 2010
Before the court is the notion of the Gty of

Phi | adel phia on behal f of the defendant City of Phil adel phia

Department of Public Health ("Departnment of Public Health") to

dism ss the conplaint. W note that while plaintiff has failed

to file an opposition to this notion, it has filed a notion "to
stri ke defendant City of Philadelphia' s notion to dismss and to
reconsi der and/or reopen all prior dismssal/denial orders
pursuant to F.R C.P. 59(e) and to answer plaintiff's (3/22/10)
request for the appointnent of class counsel pursuant to F.R C. P
23(9)(2)(A)." W will treat this notion as a response to the
City of Philadel phia's notion to dism ss.

The Gty of Phil adel phia argues that the conpl ai nt
shoul d be di sm ssed because its Departnent of Public Health is
not a proper defendant. Under the |aws of Pennsylvania, a
muni ci pal departnent of the City of Philadel phia has no separate

corporate existence, and all suits growing out of a departnent's

activities nmust be brought in the nane of the Cty of



Phi | adel phia. See 53 P.S. 8§ 16257 (2010). Because plaintiff has
i mproperly named the City's Departnment of Public Health as a
party defendant, the action as to it will be dismssed. See

Genp v. Karlin, 363 F. Supp. 2d 771, 781-82 (E.D. Pa. 2005);

Baldi v. Gty of Philadel phia, 609 F. Supp. 162, 168 (E. D. Pa.
1985) .

Further, even had plaintiff correctly named the City of
Phi | adel phia as a party defendant, its conplaint would still be
di sm ssed under Rule 12(b)(5) of the Federal Rules of G vil
Procedure for insufficient service of process. Rule 4(j)(2) of
the Federal Rules of Civil Procedure provides that:

A state, a nunicipal corporation, or any

ot her state-created governnental organization

that is subject to suit nust be served by:

(A) delivering a copy of the sunmons and of

the conplaint to its Chief Executive Oficer,

or (B) serving a copy of each in the manner

prescri bed by that state's |law for serving a

sumons or |ike process on such a defendant.
Fed. R Cv. P. 4(j)(2) (2010). Pennsylvania |aw provides that a
political subdivision nmay only be served "by handing a copy to
(1) an agent duly authorized by the political subdivision to
recei ve service of process, or (2) the person in charge at the
of fice of the defendant, or (3) the mayor, or the president,
chai rman, secretary or clerk of the tax-Ievying body."
Pa. RC P. 422(b). Plaintiff did not conply with these rules.
Instead, it delivered the docunents to the O fice of the

Comm ssi oner of the Department of Public Health, where they were

signed for by the receptionist. There is nothing in the record



to establish that either the Comm ssioner of the Departnent of
Public Health or its receptionist is authorized to accept service
of process.

Plaintiff does not dispute that it failed to serve a
person aut horized to accept service. Instead, it argues that the
Department of Public Health should have forwarded the conpl aint
to a person who could accept service. It also maintains that
servi ce should be considered sufficient because counsel for the
City of Philadel phia has received a copy of the conplaint, as
evi dence by her entry of appearance and filing of the notion to
di sm ss.

Plaintiff's arguments are unavailing. Plaintiff is not
excused fromits legal obligation to nmake proper service of
process because its intended defendant | earned of its conplaint.
Nor is the City of Phil adel phia required to nake proper service
of process for plaintiff.

We now turn to the notion of plaintiff "to strike
defendant City of Phil adel phia's notion to dismiss and to
reconsi der and/or reopen all prior dismssal/denial orders
pursuant to F.R C.P. 59(e) and to answer plaintiff's (3/22/10)
request for the appointnent of class counsel pursuant to F.R C. P
23(9)(2)(A)." Plaintiff has presented no | egal basis on which to
strike the notion to dismss of the City of Phil adel phia.
Plaintiff also has failed to identify any new facts, changes in
the law, or manifest errors of |law that woul d support the court's

reconsi deration of its prior dismssals under Rule 59(e) of the
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Federal Rules of Civil Procedure. W will deny plaintiff's

nmoti on.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TUSKEGEE NORTH ADVOCACY GROUP C VIL ACTI ON
V.

CENTERS FOR DI SEASE CONTROL AND :

PREVENTI ON, et al . NO. 09-5011

ORDER

AND NOW this 20th day of My, 2010, for the reasons
set forth in the foregoing Menorandum it is hereby ORDERED t hat:

(1) the notion of defendant City of Phil adel phia
Department of Public Health to dismiss the conplaint is GRANTED,
and

(2) the notion of plaintiff "to strike defendant City
of Phil adel phia's notion to dismss and to reconsider and/or
reopen all prior dism ssal/denial orders pursuant to F.R C P.
59(e) and to answer plaintiff's (3/22/10) request for the
appoi ntment of class counsel pursuant to FFRCP. 23(g)(2) (A" is
DENI ED.

BY THE COURT:

/s/ Harvey Bartle III

C. J.



