IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
AN M RUSSELL,
Pl aintiff, E CIVIL ACTI ON
V. 5 NO. 08- cv- 5442
CITY OF PH LADELPHI A, et al .,
Def endant s.

MVEMORANDUM AND ORDER

Joyner, J. May 19, 2010
This case is before the Court on Defendants’ Mtion for
Summary Judgnent (Doc. No. 39). For the reasons set forth bel ow,

the Motion is GRANTED.

Factual Backgr ound

Plaintiff is an innmate at the Phil adel phia |Industri al
Correctional Center (“PICC), an institution run by the
Phi | adel phia Prison System which is an agency of the City of
Phi | adel phia. Defendants are the Gty of Phil adel phia, the
Phi | adel phia Prison System the PICC, Conm ssioner of Prisons
Louis Gorla, the forner Warden of the PICC Joyce Adans, and
t hen- Maj or Karen Bryant, who is now the Deputy Warden of the
PICC. Although Plaintiff initially named Mayor M chael Nutter as
a defendant, these allegations were dism ssed by this Court’s
Order of January 13, 2009.

Plaintiff’s Conplaint, brought under 42 U S.C § 1983, does



not proceed in a narrative form but rather lists a series of
events that allegedly violated his rights. First, Plaintiff was
removed fromhis enploynent in the law library on May 30, 2008.
Second, on the sane day, Plaintiff was renoved fromthe “maxi nunt
side of the facility and placed on the “nmediunf side.! Third, on
June 12, 2008, Plaintiff was subjected to a strip and cavity
search by femal e guards during a single-cell “shakedown.” The
corrections officers also renoved all of Plaintiff’'s | egal and
personal paperwork during this shakedown and t hen pl aced
Plaintiff in admnistrative segregation. Plaintiff states that
he was not given any explanation for his placenent in
adm ni strative segregation until his third appearance before a
Speci al Managenent Status Review Commttee. At that point, he
was i nforned that he had been placed in admnistrative
segregati on because of his violation of the prison policy
relating to inmate nedia access. Fourth, Plaintiff states that
he was deni ed access to the courts to submt his Al owance of
Appeal to the Pennsylvania Suprene Court.

Al t hough his Conpl aint does not frequently specify which
Def endants commtted the allegedly unconstitutional acts,
Plaintiff does nanme several wongs commtted by specific

Def endants. First, Plaintiff alleges that Defendant G orla has

!Def endants note in their reply brief that there is presently no
difference in security between the “maxi munf and “medi unf sides of the prison,
but that the nanmes have survived, sonewhat anachronistically, froma period
when both nmen and wonmen were housed in the PICC
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violated his rights by denying his request to be reinstated to
his former enploynment in the law library and to pay him]l ost
wages. Second, Plaintiff states that the Cty of Phil adel phia,
through its admnistration, violated the First, Ei ghth, and
Fourteenth Amendnents to the United States Constitution, as well
as Article I, Sections 3, 13, and 15 of the Pennsylvani a
Constitution. These, however, are not the only clains that
Plaintiff brings, and nore detail wll be provided in the
di scussi on section bel ow.

Plaintiff pursued these clainms through the appropriate
adm ni strative channels before filing his Conplaint in this Court
on Decenber 3, 2008. Defendants filed their Mtion for Sunmary
Judgnent on February 26, 2010, claimng various imunities from
suit on behalf of all Defendants as well as contesting the nerits
of Plaintiff’s allegations. Plaintiff responded to this Mtion
on March 25, 2010, and in doing so greatly expanded on what was
in his initial Conplaint. Defendants did not object to
Plaintiff’s late filing of his response or to his addition of
seemngly new clains at this late stage of the litigation, but
did file areply brief with this Court on April 23, 2010.

St andard

When a party files for summary judgnent, “[t]he judgnment

sought should be rendered if the pleadings, the discovery and

di sclosure materials on file, and any affidavits show that there



IS no genuine issue as to any material fact and that the novant
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). In making a sunmary judgnent determ nation, al

i nferences nust be viewed in the Iight nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). Wien the non-noving party is the
plaintiff, he nust “nake a show ng sufficient to establish the
exi stence of [every] elenent essential to [his] case,” as he w |
bear the burden of proof on each elenent of his clains at trial.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). |In order to

survive a notion for summary judgnent, the non-noving party
cannot rely solely on the unsupported allegations found in the

pl eadings. 1d. at 324. Instead, the non-noving party nust raise
nmore than “sone netaphysical doubt” as to a material fact.

Mat sushita, 475 U. S. at 586. In nmaking a decision as to whether
there is a “genuine” issue of fact, the court nust determ ne
“whether a fair-mnded jury could return a verdict for the

plaintiff on the evidence presented.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 252 (1986).

Di scussi on

Wil e the pleadings of pro se litigants are held to | ess
stringent standards than those drafted by | awers, Haines v.
Kerner, 404 U.S. 519, 520 (1972), a pro se Plaintiff still nust

nmeet the above standard to survive a notion for summary judgnent.



Li berally construing Plaintiff’s Conplaint and Response to
Def endants’ Motion for Summary Judgnent, we will treat
Plaintiff’s Conplaint as raising a First Anmendnent retaliation
claim free exercise of religion clainms, Fourth Anmendnment clains
for inproper searches, an Ei ghth Arendnent claimfor cruel and
unusual puni shnent, Fourteenth Amendnent Due Process clains, a
Fourteent h Amendnent Equal Protection clai munder a “class of
one” theory, clainms under Article I, 88 13 and 15 of the
Pennsyl vania Constitution, and a claimfor negligence.
Phi | adel phia Prison System and the PICC

As an initial matter, Defendants’ Mdtion for Summary
Judgnent nust be granted in favor of the Phil adel phia Prison
System and the PICC. |Individual departnments of the Gty of
Phi | adel phi a cannot be sued separately; instead the suit nust be
brought against the City of Philadelphia itself. 53 Pa. Stat.
Ann. 8 16257 (West 1998). Any clains brought against a
departnment of the Cty of Philadel phia, therefore, nust be

dism ssed as a natter of | aw Regal buto v. Gty of Phila., 937

F. Supp. 374, 377 (E.D. Pa. 1995). The Phil adel phia Prison
Systemis a departnent of the Gty of Philadel phia, and operates
the PICC. dGven that no suits can be naintai ned agai nst these
two Defendants, Summary Judgnent nust be granted in their favor.
Cty of Phil adel phia

Summary judgnent nust also be granted in favor of the Gty



of Phil adel phia on all of Plaintiff’s federal constitutional
clains. First, Plaintiff cannot maintain a claimunder 42 U S. C
8§ 1983 solely on a respondeat superior theory of liability.

Monell v. Dep’t of Soc. Servs., 436 U. S. 658, 691 (1978). In

order to sue the city, Plaintiff needs to establish that his
injury was the result of sone official policy or customof the
city. 1d. at 690-91. 1In this case, because Pennsylvania | aw
requires all suits against individual departnents of the city to
be brought against the city, it would be sufficient for Plaintiff
to denonstrate that a policy or customof the Phil adel phia Prison
System or the PICC had violated his constitutional rights.
Plaintiff, however, has nade no such allegation. Although
Plaintiff does appear to point toward prison policies in a few
areas, he never alleges that the policy resulted in a violation
of his constitutional rights, but rather alleges that his rights
were viol ated when individual enployees deviated fromthese
policies. Further, Plaintiff never alleges that it was the
custom of any departnent to ignore these policies, nmuch |ess
provi des evidence to support such an assertion. |[nstead,
Plaintiff levies his allegations against individual actors within
the PICC. As this is not sufficient to make the Cty of

Phi | adel phia |iable for any constitutional violation, sumary

j udgnent nust be granted in its favor on all of Plaintiff’s

§ 1983 cl ai ns.



| ndi vi dual Def endants

Plaintiff also nakes nunerous clainms against the individual
Def endants naned in this case. These individuals assert that
they are entitled to qualified inmmunity. A governnent enpl oyee
is entitled to qualified imunity if, during the course of
perform ng her duties, she was perform ng a discretionary
function and her conduct did not violate “clearly established
statutory or constitutional rights of which a reasonabl e person

woul d have known.” Harlow v. Fitzgerald, 457 U S. 800, 818 &

n.30 (1982). We will first address whether any of Plaintiff’s
cl ai med constitutional violations can survive summary judgnent,
and if any can, we will then proceed to consider whether
Defendants’ all eged actions violated clearly established
constitutional principles, thereby forfeiting any qualified
immunity for such violations.

Fi rst Anendnment Retaliation

Plaintiff raises a First Arendnent retaliation claim as he
asserts that he was puni shed by being placed in admnistrative
segregation for exercising his First Anendnent right to free
speech. Inportantly, an inmate does not |ose his First Amendnent
rights upon conviction, but, rather, “retains those First
Amendnent rights that are not inconsistent with his status as a
prisoner or wwth the legitimte penol ogi cal objectives of the

corrections system” Pell v. Procunier, 417 U S. 817, 822




(1974). It i1s generally considered a red flag if the prison
seeks to reqgul ate not based on the subject of the speech, but the

content of the speech. Min Rd. v. Aytch, 522 F.2d 1080, 1087

(3d Cir. 1975). To maintain a First Amendnent retaliation claim
the plaintiff nmust prove that he engaged in constitutionally
protected activity, that the governnment retaliated against him
and that there was a causal connection between the protected

activity and the governnent retaliation. Eichenlaub v. Twp. of

Ind., 385 F.3d 274, 282 (3d Cir. 2004). The adverse action taken
by the governnent nust be enough to “deter a person of ordinary
firmess fromexercising his [constitutional] rights,” Allah v.
Seiverling, 229 F.3d 220, 225 (3d Cir. 2000) (citation omtted),
but the retaliatory act need not be such that it would

i ndependently be a constitutional violation if it was not

undertaken for retaliatory purposes. Rauser v. Horn, 241 F.3d
330, 333 (3d Gr. 2001). In the prison setting, specifically,
the Third Crcuit has instituted a burden-shifting analysis to
determ ne whet her a causal connection exists between the speech
and the allegedly retaliatory action. Under this framework, the
plaintiff first nust show that the infringenment of First
Amendnent rights was a substantial or notivating factor for the
adverse action, and then the defendant is required to denonstrate
by a preponderance of the evidence that he woul d have conduct ed

himself in the same manner without the inperm ssible retaliatory



objective. 1d.

Plaintiff has nmet the first requirenent of a retaliation
claimby alleging that his First Amendnent rights were viol ated.
Plaintiff asserts in his Response to Defendants’ Mbdtion for
Summary Judgnent that he engaged in constitutionally protected
activity by speaking out against not being paid overtinme for his
t wel ve- hour-per-day shifts in the law library.? |In addition,
Plaintiff discusses hel ping another inmate send letters to Judge
Renee Hughes, who had signed an order prohibiting such
communi cation. In both of these situations, Plaintiff appears to
all ege that he was punished for exercising his First Amendnent
right to free speech. Although we do not believe that Plaintiff
can assert any right to protected speech based on his assisting
another inmate in violating a court order, his speech regarding
overtinme paynent for his law library work qualifies as protected
speech. This speech is not inconsistent with the prison’s
penol ogi cal objectives, and very well may only be objectionable
given its content. Plaintiff could, therefore, establish at
trial that he engaged in constitutionally protected activity.

Turning to the second prong of his retaliation claim

p| t hough Plaintiff asserts that he was punished for protecting his

Ei ght h Amendrent right against involuntary servitude, the E ghth Arendnent to
the United States Constitution contains no provision concerning involuntary
servitude, but rather prevents cruel and unusual punishment. The Thirteenth
Amendnent does prohibit involuntary servitude, but this prohibition excludes
any | abor required as punishnent for a crime. United States v. Kozm nski, 487
U S. 931, 943-44 (1988). To the extent that Plaintiff attenpts to rely on the
Ei ghth or Thirteenth Amendnent to bring his present claim he is, therefore,
prevented from doi ng so.




Plaintiff has alleged that he suffered retaliation that a
rational jury could find to be sufficient to deter a reasonable
person fromexercising his First Amendnent rights. Again,
Plaintiff is not entirely clear as to what retaliation he
suffered. It appears that Plaintiff asserts that he was harned
by both his renoval fromhis law library job and his placenent in
adm ni strative segregation. W believe that genuine issues of
material fact remain on both of these alleged harns as to whet her
the actions taken woul d deter a person of reasonable firmess
fromexercising his First Arendnent rights. Although the renova
fromone job and placenent in another with equal pay |ikely would
not be sufficient by itself to state a claimfor retaliation, the
period of delay between the ending of one job and the begi nning
of the next, which Plaintiff alleges was a period of several
weeks in this case, may be sufficient. Further, placing an
individual in admnistrative segregation is certainly sufficient
grounds for a reasonable jury to find that the act would deter an
i ndi vidual fromexercising his rights.

Plaintiff’s claim however, fails as a matter of |aw on the
third prong of a retaliation cause of action. First, if
Plaintiff has submtted evidence that denonstrates that an
i nperm ssible notive was a substantial or notivating factor for
t he adverse conduct and thereby shifted the burden to Defendants,

he has only barely done so. Plaintiff relies extensively on
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accusatory and conclusory | anguage and does not provide any
further factual support for these assertions. This determ nation
is not dispositive, however, as Defendants woul d have still taken
the allegedly retaliatory actions regardless of Plaintiff’s
exercise of his First Amendnent rights. First, Defendants have
denonstrated, and Plaintiff’'s Conplaint itself confirns, that the
reason for Plaintiff losing his law library job was that he
assisted another inmate in violating a court order. As noted
above, Plaintiff’s actions in relation to the violation of the
court order were not constitutionally protected speech, and
Plaintiff’s removal fromhis job on this ground, therefore, does
not have a causal connection with Plaintiff’'s exercise of his
First Amendnent rights. Further, Defendants have produced
vol um nous evi dence to support their proposition that Plaintiff
was placed in adm nistrative segregati on not because of his
speech, but because of his possession of ganbling paraphernalia.
This is further supported by the chronol ogy of events, as
Plaintiff was placed in adm nistrative segregation the day after
the search of his cell was conducted that led to the discovery of
the ganbling contraband. G ven this record, we sinply do not
believe that a reasonable jury could find a causal connection
between Plaintiff’'s protected speech and his placenent in

adm ni strative segregation or his renoval fromhis law library

job. Therefore, we nust grant sunmary judgnent in favor of

11



Def endants on this count.

Free Exercise of Reliagion

Plaintiff also brings clains for the denial of his right to
freely exercise his religion. He brings these under the First
Amendnment to the U S. Constitution, Article I, 8 3 of the
Pennsyl vani a Constitution, and the Religious Land Use and
Institutionalized Persons Act of 2000 (“RLU PA”). Al of these
provisions are only inplicated if the plaintiff denonstrates the

exi stence of a sincerely held religious belief. See United

States v. Seeger, 380 U.S. 163, 185 (1965) (requiring a sincerely

held religious belief to inplicate the First Amendnent’s

protections); Washington v. Klem 497 F.3d 272, 277 (3d G

2007) (“RLUI PA does permt inquiry into the sincerity of a

prisoner’s religious beliefs.”); Meggett v. Pa. Dep't. of Corr.

892 A 2d 872, 878 (Pa. Commw. Ct. 2006) (noting that

Pennsyl vani a’s Free Exercise C ause can be interpreted using
First Amendnent precedents). Under the Federal Constitution’s
Free Exercise Cl ause, any prison regulation that is alleged to
burden an inmate’s ability to practice his or her religion is

revi ewed under a reasonabl eness standard. Turner v. Safley, 482

US 78, 87 (1987). In determ ning reasonabl eness, the court
must exam ne whether there is a rational connection between the
prison regulation and the legitimte governnent interest that it

is seeking to advance, whether the inmate retains any alternate

12



means to exercise the right, the costs of acconmodating the
prisoner’s right, and whether there are any alternative policies
t hat woul d accompdate the prisoner’s religious exercise at a “de

mnims cost to valid penological interests.” DeHart v. Horn,

227 F.3d 47, 49 (3d GCr. 2000). Although the Pennsyl vania
Constitution is free to protect a broader range of interests than
t he Federal Constitution, it has not done so in considering free
exercise clains, and the Pennsylvania courts have used federal
precedent in interpreting clains brought under Article I, § 3 of
t he Pennsyl vania Constitution. Meggett, 892 A 2d at 878.
RLU PA, however, has a hei ghtened standard, and prevents the
government from “inpos[ing] a substantial burden on the religious
exercise of a person residing in or confined to an institution

even if the burden results froma rule of general
applicability,” unless the governnent establishes that it is in
furtherance of a “conpelling governnmental interest” and is the
“least restrictive neans of furthering that conpelling
governnmental interest.” 42 U S.C A 8 2000cc-1 (West 2003). A
“substantial burden” exists when

1) a follower is forced to choose between foll ow ng the

precepts of his religion and forfeiting benefits

otherw se generally available to other inmates versus

abandoni ng one of the precepts of his religion in order

to receive a benefit; OR 2) the governnment puts

substantial pressure on an adherent to substantially

nodi fy his behavior and to violate his beliefs.

Klem 497 F.3d at 280.
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Plaintiff’s clainms under these provisions relate to his
inability to participate in communion, listen to religious
progranms on a transistor radio, or possess a bible during his
approxi mately one-nonth period in adm nistrative segregation.
Plaintiff, however, has failed to introduce any evidence to all ow
this Court, or a jury, to conclude that his sincerely held
religious beliefs require himto participate in communion, |isten
to religious prograns, or read the bible on a daily or weekly or
other regular basis. Plaintiff was only in admnistrative
segregation for a short period of tinme, and has not pled or
ot herw se denonstrated that this short interruption in his
participation in any of the above activities went against any of
his sincerely held religious beliefs. Plaintiff has not alleged
that he was continuously denied any of these things, or that the
denial of his participation in any of these things was repeated
or for an extensive period of tine. As Plaintiff has not even
al | eged, nust |ess shown a genuine issue of fact, that his
sincerely held religious beliefs require his participation in any
of these events on a specific tinetable or at certain regul ar
intervals, we cannot allow his clainms to continue to trial

Fourt h Anendnent

Plaintiff next brings a Fourth Amendnent claimfor the
search of his jail cell and for being subjected to a strip and

cavity search that were not perforned in line with prison policy.

14



In order for the Fourth Amendnent’s protections to apply, the
plaintiff first nust show that he had a reasonabl e expectation of
privacy in the thing or place that was searched. Hudson v.

Pal ner, 468 U.S. 517, 525 (1984). Finding that there is no such
reasonabl e expectation inside nmuch of any prison, the Suprene
Court has stated that “the Fourth Amendnent proscription against
unr easonabl e searches does not apply within the confines of the
prison cell.” 1d. at 526. Turning to searches of the prisoner’s
person, inmates do retain a reasonabl e expectation of privacy in
their bodies, but a strip search can still be reasonabl e, and,
therefore, not run afoul of the Fourth Amendnent, even if it is
conducted w t hout probable cause to believe that the innmate is

attenpting to secrete contraband. Bell v. Wlfish, 441 U S. 520,

558-60 (1979). In determ ning whether searches of an inmate are
reasonabl e, the court nust weigh “the scope of the particular
intrusion, the manner in which it is conducted, the justification
for initiating it, and the place in which it is conducted.” |[d.
at 559.

In the present case, Plaintiff appears to charge Defendants
with violating his Fourth Amendnent rights both by searching his
cell and by subjecting himto a strip and cavity search. As
noted above, Plaintiff does not have a reasonabl e expectation of
privacy in his prison cell, and any claimthat his Fourth

Amendnent rights were violated by the cell search nust fail as a

15



matter of law. Regarding Plaintiff’s strip and cavity search,
none of the individual Defendants are alleged to have conduct ed,
aut hori zed, or otherw se participated in the strip or cavity
search. Rather, Plaintiff only alleges that Sargent Roundtree
and two unnaned femal e prison guards were involved in these
searches. As respondeat superior cannot be a basis for liability

under a 8 1983 claim City of Canton v. Harris, 489 U. S. 378, 385

(1989), none of the individual Defendants, even if supervisors of
the individuals who conducted the search, can be vicariously
liable for the conduct in this case. |In the absence of any

mat eri al issue of fact involving any of the named Defendants, the
i ndi vi dual Defendants are entitled to sunmary judgnent on these
all egations as well.

Ei ght h Anendnent

The Ei ght h Amendnent prevents the inposition of cruel and
unusual punishnent. \Whet her punishment is considered cruel and
unusual is determ ned by evol ving standards of decency. Rhodes
v. Chapman, 452 U. S. 337, 346 (1981). Conplaints about prison
conditions are frequently litigated under the Ei ghth Amendnent,
and the Third Crcuit has established that deficient prison
conditions rise to a constitutional violation “only when an
inmate is deprived of ‘“the mnimal civilized neasure of life's
necessities.’” Although inmates are, undeniably sent to prison as

puni shment, the prison environnment itself may not be so brutal or

16



unhealthy as to be in itself a punishnment.” Young v. Quinlan,

960 F.2d 351, 359 (3d Cir. 1992) (citations omtted) (superseded
by statute on other grounds). A violation of the Ei ghth
Amendnent requires both an act that rises to the |evel of cruel
and unusual punishnent and a cul pable state of mnd. WIson v.
Seiter, 501 U S 294, 298-99 (1991). The Suprene Court has
established that “deliberate indifference” is necessary to find
culpability, and this requires that the defendant knew of an

excessive risk and disregarded it. Farner v. Brennan, 511 U S

825, 834, 837 (1994).

Plaintiff appears to allege that his Ei ghth Arendnent rights
were violated in two separate ways. First, he asserts that his
housing in adm ni strative segregation constituted cruel and
unusual puni shnment, and, second, he asserts that Defendants’
failure to allow himto prepare his own food even though they
knew that he suffered from post-traumatic stress disorder
violated his constitutional rights. Beginning wwth Plaintiff’s
claimregarding adm ni strative segregation, Defendants assert
that placenent in admnistrative segregation is not a per se
violation of the Ei ghth Amendnent, and that Plaintiff has failed
to allege any facts that denonstrate that the admnistrative
segregation to which he was subjected deprived Plaintiff of any
of life's necessities or placed any particul ar hardship on him

We agree with Defendants on this point. The Constitution

17



certainly does not prohibit prisons fromestablishing isolated,
adm ni strative housing units, and Plaintiff has not alleged that
he was denied “the mnimal civilized neasure of life's
necessities” in PPIC s adm nistrative segregation unit. There is
sinply no evidence provided by Plaintiff that could lead to the
conclusion that the admnistrative segregation to which Plaintiff
was subjected differed in any way from any of the other

adm ni strative segregations that have been uphel d by numerous

courts. E.g., Giffin v. Vaughn, 112 F. 3d 703, 709 (3d Gr.

1997). There is no genuine issue of material fact, therefore, as
to whether Plaintiff’s confinenment in adm nistrative segregation
viol ated the Ei ghth Anendnent, and summary judgnent is
appropriate in Defendants’ favor on this issue.

Plaintiff’s conplaint that his Ei ghth Arendnent rights were
viol ated by not being permtted to prepare his own food al so
cannot survive as a matter of law. Plaintiff clainms that he
suffered from post-traumatic stress disorder that resulted from
an incident in 2006 when he found a cockroach in his food. W
sinply cannot find that Defendants’ refusal to allow Plaintiff to
prepare his own food rises to the |level of cruel and unusual
puni shment. Finding a cockroach in one’s food is, undeniably,

di sgusting. Plaintiff, however, does not allege that this was a
regul ar occurrence, or that it was an intentional act, or that

the prison kitchen was dirty and bug infested. Regrettably, even

18



t he cl eanest of kitchens may attract bugs, and when cooking for

| arge groups of people it is possible that bugs may enter the
food undetected. As a one tinme occurrence, however, this is
sinply not an Eighth Amendnent violation, even if it did cause
Plaintiff to suffer psychol ogical repercussions. Further, it is
not cruel and unusual punishnment to prevent Plaintiff from being
able to prepare his own food even if he is suffering from post-
traumatic stress disorder. As a necessary incident of prison
life, Plaintiff cannot expect to be able to control all aspects
of his food, from purchase to consunption, and it does not
violate the Ei ghth Anmendnent for Defendants to prevent himfrom
doing so. Even if Defendants may have been deliberately
indifferent to the effects that this would have on Plaintiff,
there is no act that rises to the I evel of an Ei ghth Amendnent
violation. This claim therefore, nust also be decided in

Def endants’ favor.

Fourteenth Anendnment Due Process Viol ations

The Fourteenth Amendnent protects agai nst deprivations of
life, liberty, or property w thout the due process of law. As
wi th many ot her constitutional rights, however, the reach of the
Fourteenth Amendnent is curtailed within a prison. This is
especially true of a prisoner’s liberty interest. “[Jiven a
valid conviction, the crimnal defendant has been

constitutionally deprived of his liberty to the extent that the
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State may confine himand subject himto the rules of its prison

system. . . .7 Meachumyv. Fano, 427 U.S. 215, 224 (1976). In

general, a change in confinenent, even if it has a “substanti al
adverse inmpact,” will not infringe any liberty interest that the
pri soner may have. |1d. Further, placing an inmate in solitary
confinement does not, by itself, give rise to a liberty claim

under the Due Process Clause. Sandin v. Conner, 515 U S. 472,

485-86 (1995). An inmate nmay only claima liberty interest if
the prison “inposes atypical and significant hardship on the
inmate in relation to the ordinary incidents of prison life.”

Id. at 484. Inportantly, the existence of prison guidelines on a
subject will not automatically create a protected liberty
interest; instead, in order for the guidelines to create a
protected |liberty interest, they must address a subject involving
the inmposition of an atypical hardship. [d. at 483-84. In

eval uating the existence of a protected |iberty interest,
therefore, courts nmust | ook to the nature of the deprivation

al l eged, and not sinply to the | anguage of the regul ation that

woul d create the interest. Torres v. Fauver, 292 F.3d 141, 150

(3d CGir. 2002).

Plaintiff clainms that his Due Process rights were violated
both in being noved into adm ni strative segregation, and in being
renmoved fromhis prison job in the law library. Neither one of

these clains can survive summary judgnent. First, there are no
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facts pled that can lead this Court to conclude that Plaintiff
had a protected liberty interest in his housing in the general
popul ation of the prison. As discussed above, there was no
atypical hardship in Plaintiff’s housing in admnistrative
segregation, and the guidelines on the placenent of inmates in
adm ni strative segregation, therefore, do not address a subject
that goes to the inposition of an atypical hardship. Rather, the
prison guidelines that Plaintiff references as providing himwth
this liberty interest are precisely the sort of generic

gui delines that do not provide a protected liberty interest.
Gven this fact, even if the | anguage of the guidelines appears
mandatory, they do not create a liberty interest. Plaintiff’s
claimas to his renoval fromhis law library job also nust fail
An inmate sinply has no protected liberty or property interest in

his prison job. Janes v. Quinlan 866 F.2d 627, 630 (3d Gr

1989). Summary judgnent, therefore, will be granted in
Def endants’ favor on Plaintiff’s Due Process clainms pursuant to
the Federal Constitution s Fourteenth Amendnent.

Plaintiff also appears to allege that he was denied access
to the courts in violation of the Due Process Cause. As a
threshold matter for bringing such a claim the plaintiff nust
show t hat he was deni ed access and that he suffered sonme injury

fromthis denial. Adegbuji v. Mddlesex County, 169 F. App’ X

677, 680-81 (3d Cir. 2006). FromPlaintiff’s Conplaint and
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response to Defendants’ Mtion for Summary Judgnent, it is

uncl ear whether this denial occurred in relation to the filing of
his All owance of Appeal to the Suprenme Court of Pennsylvania, or
whether it refers to actions taken in connection with the present
case. Defendants, however, have stated, and supported with

concl usive evidence, that Plaintiff did file his Al owance of
Appeal to the Supreme Court of Pennsylvania. Further, Plaintiff
has not even alleged that he suffered an injury through the “l oss
or rejection of a legal claim” 1d. at 681 (citation omtted).
Because Plaintiff has not alleged any injury, summary judgnment
will also be granted in Defendants’ favor on any claimfor a
deni al of access to the courts.

Fourteenth Anendnent Equal Protection Violation

Plaintiff also clainms that his Equal Protection rights were
violated by being transferred into adm nistrative segregation and
by being renoved fromhis law library job. Plaintiff brings
these clains as a “class of one.” A claimcan be maintained
under the Equal Protection Clause as a “class of one” if the
individual is intentionally treated differently from others
simlarly situated without a rational basis. Vill. of

Wl owbrook v. A ech, 528 U S. 562, 564 (2000) (per curianm). An

i ndi vi dual does not literally need to be a class of one in order
to proceed under this theory; the focus, instead, is on whether

the plaintiff chooses to allege nenbership in a class or group.
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ld. at 564 & n.*. Rational basis review requires that governnent
action, “[alJt amnimum . . . be rationally related to a

legitimate governnmental purpose.” dark v. Jeter, 486 U S. 456,

461 (1988). There is a “strong presunption of validity” when
exam ning a statute under rational basis review, and the burden
is on the party challenging the validity of the |l egislative
action to establish that the statute is unconstitutional. FECC v.

Beach Commt’ ns, Inc., 508 U. S. 307, 314-15 (1993). Finally, when

undertaking rational basis review, the party defending the
constitutionality of the action need not introduce evidence or
prove the actual notivation behind passage, but need only
denonstrate that there is sone legitimate justification that
coul d have notivated the action. 1d. at 315.

G ven the circunstances surrounding Plaintiff’s Conplaint,
we cannot allow his claimfor an Equal Protection violation to
proceed to trial. W sinply are not prepared to intrude so far
into the day-to-day operations of the prison to say that on any
gi ven occasion, the prison could have no rational basis for
nmoving a prisoner into adm nistrative segregation or noving a
prisoner into a new job. It would be rational for either of
t hese things to occur based on the behavior of the inmate, the
safety of the inmate, or sinply the general need for space and
workers within the prison system Since Plaintiff brings this

cl ai munder the class-of-one theory, rational basis review
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governs, and Defendants need not even denonstrate that one of
these potential justifications did apply to their decision to
transfer Plaintiff; rather, it is sufficient that Defendants
coul d have had a rational basis for doing so. |In these

ci rcunst ances, therefore, no issue of material fact remains, and
summary judgnent is appropriate in Defendants’ favor.

Pennsyl vani a Constitutional d ains

Plaintiff asserts that his rights under the Pennsyl vani a
Constitution have also been violated. |In addition to Article I,
8 3, which concerns the free exercise of religion and was
di scussed above, Plaintiff alleges that Defendants viol ated
Article I, 8 13, which prevents excessive bails, fines, and
puni shnents, and Article I, 8 15, which prevents the creation of
special crimnal tribunals. Further, Plaintiff repeatedly refers
to Defendants’ “deliberate indifference” in connection with his
constitutional clains, and when this is discussed w thout
connection to a particular constitutional provision, it is

assuned to inplicate Article I, 8 13. Jochen v. Horn, 727 A 2d

645, 649 (Pa. Commw. Ct. 1999).

It is clear that Plaintiff cannot succeed on his clains
pursuant to 88 13 or 15. First, cruel and unusual punishnent
under the Pennsylvania Constitution is interpreted using the sane
standard that is used under the Federal Constitution’ s Eighth

Amrendnent . Id. As discussed above, Plaintiff’s clains under the
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Ei ght h Arendnent cannot survive sumrmary judgnent, and his claim
for cruel and unusual punishnment under the Pennsyl vani a
Constitution, therefore, nust also fail. In regard to his § 15
claim Plaintiff has not introduced any evidence that a special
crimnal tribunal was called in this case. The only thing
referred to in Plaintiff’s Conplaint that even approaches the
establishment of a tribunal is the board within the prison that
reviews inmate conplaints. This certainly is not a crimnal
tribunal, as it does not hear crimnal cases or convict inmates
of crimes. Any claimunder Article I, 8 15 of the Pennsylvani a
Constitution, therefore, also fails as a matter of |aw

Rest at enent  (Second) of Torts

Finally, Plaintiff brings charges of negligence under the
Rest at enent (Second) of Torts 8§ 282. To prevail on a negligence
cl ai munder Pennsylvania law, the plaintiff nust establish that
the defendant had a duty to conformto a certain standard of
conduct, that the defendant breached this duty, and that this

breach caused an injury to the plaintiff. Macina v. MAdans, 421

A 2d 432, 434 (Pa. Super. C. 1980). Under Pennsylvania s Tort
Clainms Act, no | ocal agency can be liable for damages on account
of an injury caused by its, or one of its enployees, negligence,
42 Pa. Stat. Ann. 8§ 8541 (West 2007), unless the injury falls
into one of eight defined categories, none of which are
inplicated by the facts of the present case. [d. § 8542.

Further, an enployee of a | ocal agency can only be |iable as an
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individual to the extent that the agency would be liable, so |ong
as the enployee was acting within the scope of his or her office
or duties. 1d. 8 8545. Although “wilful msconduct” is never
considered to be acting within the scope of an enployee’s duties,
in order to denonstrate that a defendant was engaged in wlfu

m sconduct, the plaintiff nmust show that the “actor desired to
bring about the result that followed, or at |east that he was
aware that it was substantially certain to ensue.” Evans v.

Phila. Transp. Co., 212 A 2d 440, 443 (Pa. 1965).

Plaintiff argues that Defendants were negligent in not
foll ow ng nmunici pal policy when they renoved himfromhis | aw
library job, ordered a strip and cavity search, charged himwth
a “mgjor infraction” rather than a “mnor infraction” for his
ganbling offense, and failed to pronptly review his placenent in
adm ni strative segregation. First, as noted above, none of the
grounds for nmunicipal tort liability are inplicated here, and any
claimagainst the Gty of Philadel phia cannot proceed. In
addi tion, clains against the individual Defendants can only
proceed if Plaintiff can establish wilful m sconduct. Turning to
the individual Defendants, we are unsure of fromwhere the duty
in this case arises. It appears that Plaintiff is attenpting to
bring a tort claimagai nst enployees for failing to follow their
enpl oyer’s policies and for constitutional violations.

Plaintiff, however, cannot bring a separate, state lawtort claim
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based on a duty to not violate his constitutional rights. The
remedy in such a situation is to bring an action pursuant to 42
U S C 8§ 1983, alleging the constitutional violation. Plaintiff
has done so in this case, and cannot duplicate these clains by
bringing a state law tort claimas well. Further, an enployer’s
policies do not create the standard of conduct required in an
enpl oyee’s relations with third parties for the purposes of tort
law. Although a violation of an enployer’s policies may give
rise to an actionable tort if the defendant did not act as a
reasonabl e person and the plaintiff was injured, a violation of
an enployer’s policies is not per se evidence of negligence.
Further, Plaintiff sinply has not denonstrated that any
wi | ful msconduct occurred. First, as discussed above, Plaintiff
has not shown that his renoval fromhis law library job was
unjustified. This renoval, therefore, cannot accurately be
described as negligent. In addition, as discussed above, none of
t he naned Defendants were even alleged to be involved in
Plaintiff’s strip or cavity search, and cannot be held |iable for
any wil ful m sconduct that may have occurred. Further, Plaintiff
has sinply not produced any evidence to allow this Court or a
jury to conclude that anything other than a pure m stake resulted
in Plaintiff being charged with a “major” offense. Finally,
there is no ground to conclude that the length of tine before the

conpletion of the review of Plaintiff’s placenent in
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adm ni strative segregation was unjustified. Plaintiff’s

all egations, therefore, are sufficient, at best, to denonstrate
the existence of a m stake made on the part of Defendants, but

there is no factual basis for finding that these m stakes give

rise even to a negligence action, nmuch |l ess a negligence action
in a situation that demands wi | ful m sconduct. In these

ci rcunst ances, summary judgnent is appropriate.

Concl usi on

For the reasons discussed at | ength above, Defendants’
Motion for Sunmary Judgnent will be granted. No genui ne issues
of material fact remain to be tried, and Defendants are entitled

to judgnent as a matter of law on all of Plaintiff’s allegations.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF PENNSYLVANI A

AN M RUSSELL,

Pl aintiff, E CIVIL ACTI ON

V. 5 NO. 08- cv- 5442

CITY OF PH LADELPHI A, et al .,

Def endant s.

ORDER

AND NOW this 19t h day of May, 2010, upon

consi deration of Defendants’ Mtion for Summary Judgnent (Doc.

No. 39) and responses thereto, it is hereby ORDERED t hat the

Motion is GRANTED for the reasons set forth in the attached

Menor andum

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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