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After a two-day, non-jury trial in this retaliation
case, | now set forth, in narrative form my findings of fact and
concl usi ons of | aw.

The defendant, Healthcare Services Goup, Inc., is a
Pennsyl vani a corporation that provides housekeepi ng, |aundry,
mai nt enance, and food services to healthcare institutions on a
contract basis. The plaintiff, Josephine Carney, was hired by
Heal t hcare Services G oup in April 2002 as a full-tine
housekeeper. She was enployed in that position until her
term nation in January 2008.

The issue to be decided in this case is whether the
plaintiff was termnated in retaliation for having nade
conpl ai nts about sexual harassnent and pregnancy di scrimnation
to her supervisors and the Equal Enpl oynent Cpportunity
Comm ssion and for having filed a federal |awsuit, which the

parties settled in 2008.



From 2002 until 2007, the plaintiff was assigned to
work at the Silver Lake Center, a skilled nursing facility in
Bristol, Pennsylvania. At trial, various enployees testified
that the plaintiff was regarded as a chall engi ng and conbative
enpl oyee by her supervisors and co-workers. However, the
plaintiff's personnel record does not reflect any instances of
di scipline during her first four years of enploynent, and none of
the witnesses testified with any specificity in this regard.
Further, the testinony conflicts with a witten performance
eval uation given to the plaintiff in early 2004 by her inmediate
supervi sor, and the Account Manager at the Silver Lake facility,
Kevin O Connor. M. O Connor identified the plaintiff as an
overall “good” enpl oyee, whose performance was “satisfactory” in
the area of “cooperation.” This was the only witten performance
eval uation ever given to the plaintiff.

In m d-2006, the plaintiff began having a sexual
relationship with Ronald Fel der, who, at that time, had recently
been hired to replace M. O Connor as the Account Manager at the
Silver Lake facility. The relationship occurred during and after
wor ki ng hours, and the plaintiff ended the relationship when she
| earned that M. Felder was marri ed.

The plaintiff testified credibly that after she ended
the rel ationship, M. Felder began harassing her. The harassnent

i ncluded assigning the plaintiff difficult work that was outside



of her job description and pressuring her to resune the sexual
rel ati onship. The harassnent worsened after M. Fel der |earned
that the plaintiff was expecting a child with another man,

al t hough he no | onger attenpted to pursue a sexual relationship
w th her.

The plaintiff conplained about the harassnent to M.
Fel der and threatened to file a claimw th the Equal Enpl oynent
Qpportunity Comm ssion. She also conplained to WIIiam Kauffnman,
t he Regi onal Manager of the Silver Lake facility,! and Charles
“Chuck” Batdorf, the District Manager of the facility.?

I n Novenber 2006, M. Batdorf offered to transfer the
plaintiff to a part-time position at D Youville Manor in Yardl ey,
Pennsyl vania. The transfer was notivated by the plaintiff’s
conplaints and by a possi bl e vacancy in the Account Manager
position at D Youville Manor. M. Batdorf told the plaintiff
that he was considering her for a pronotion to the Account

Manager position. The plaintiff accepted the part-tine position,

M. Kauffrman has been the Regi onal Manager responsible for
the Silver Lake, Manor Care, and D Youville Manor facilities,
anong ot hers, since January 2006. He was the D strict Manager
responsi ble for those facilities from 2004 until Decenber 2005.
The plaintiff testified that she disclosed the sexual nature of
her relationship with M. Felder to M. Kauffmn, however, M.
Kauf fman did not recall hearing any conplaints of sexual
harassnment, only general harassnent, at that tine.

2 M. Batdorf was the District Minager responsible for the
Silver Lake, Manor Care, and D Youville Manor facilities from
January 2006 until Septenber 2007. The plaintiff testified that
she only conpl ai ned of general harassnment, not sexual harassnent,
to M. Batdorf.



and during Novenber and Decenber 2006, the plaintiff worked two
days a week at D Youville Manor and three days a week at Silver
Lake.

The Account Manager position never becane avail abl e,
and the plaintiff was transferred, at her request, back to a
full-time position at Silver Lake. M. Felder, who was stil
enpl oyed as the Account Manager at Silver Lake in January 2007,
issued three witten enployee warning notices to the plaintiff on
January 2, 2007, January 30, 2007, and February 6, 2007, for her
failure to maintain a professional and cooperative attitude and
poor job performance. The plaintiff understood the notices to be
further harassment, and on January 30, 2007, the plaintiff filed
a conplaint with the EECC al |l egi ng sexual harassnent and
pregnancy di scrim nation.

On March 5, 2007, M. Kauffman permanently transferred
the plaintiff fromthe Silver Lake facility to Manor Care in
Yardl ey, Pennsylvania. The plaintiff initially requested the
transfer, but later asked to remain at Silver Lake, because, in
her view, she had not done anything wong, and M. Felder should

have been transferred away from Silver Lake. The plaintiff wote



to the defendant’s Human Resources Departnent to conpl ai n about
the transfer.?

In response, in md-March of 2007, Tinothy MCartney,
t he defendant’s in-house counsel, who al so perfornmed human
resources functions for the conpany, contacted the plaintiff to
di scuss the letter and the EEOC conplaint. The plaintiff
testified that M. MCartney prom sed to investigate her
conplaint and said that he would “be in touch,” but she never
heard fromhimor fromanyone else. M. Felder voluntarily
resigned from Heal t hcare Services G oup in md-2007.

Whil e at Manor Care, the plaintiff was supervised by
Account Manager Brian Cunni ngham who has since died, and
Assi stant Account Manager Linda Kol k. The plaintiff’s personnel
record does not reflect any instances of discipline while at
Manor Care in 2007.% A fornmer enployee of Healthcare Services

G oup, Kristen Drenkhahn, testified that the plaintiff was

] n the defendant’s proposed findings of fact, it is
asserted that neither M. Kauffrman nor M. Batdorf was aware of
the plaintiff’s EECC charge until after she had been transferred
to Manor Care in md-March of 2007, however, this conflicts with
defendant’ s position statenent submtted to the EEOCC, which
states that the plaintiff’'s attorney sent a letter to the
def endant in February 2007 notifying the defendant of the EEOC
charge, and, at this point, M. Batdorf and M. Kauffnman becane
aware of the plaintiff’'s sexual relationship with M. Fel der.

“* M. Batdorf, who was the District Manager of Manor Care
until Septenber 2007, testified that he knew of no instances of
discipline of the plaintiff by M. Cunningham M. Kauffman
testified that the plaintiff was given several oral reprinmnds by
M . Cunni ngham however, M. Kauffman could not recall any
details of these reprimands and their existence was not
corrobor at ed.



treated differently than the other enployees at Manor Care, and
t hat she had been warned not to talk to the plaintiff by M.
Cunni ngham because the plaintiff was “trouble.” Another co-
wor ker, Johnny Wllianms, testified simlarly at trial. The
def endants concede that M. Cunni ngham and enpl oyees at the Manor
Care facility were nmade aware of the plaintiff’s “legal issues”
and al | eged di sciplinary problens.

On January 4, 2008, the plaintiff filed the federal
| awsuit asserting sexual harassnent and pregnancy discrim nation
cl ai rs agai nst the defendant. The follow ng day, the plaintiff
was involved in an altercation with the aforenenti oned co-worker,
M. WIllianms. The plaintiff was eating lunch in the facility’s
enpl oyee break room when she and Marilyn Lopez, a food service
manager at the facility enpl oyed by anot her conpany, heard
shouting and | oud nmusic comng fromthe laundry room M. Lopez
directed the plaintiff to go to the laundry roomto investigate.

The plaintiff went to the laundry room where M.
WIlianms was working, tapped himon the shoulder, and told himto
turn the nusic dowmm. M. WIllianms testified that he
m sunderstood the plaintiff; he shouted and cursed at her, and

physically threatened her.®> Later that day, the plaintiff and

°In a witten statement regarding the incident, M. WIIlians
stated that the plaintiff had pushed him At trial, M. WIlIlians
testified that he had exaggerated in his witten statenent
because he didn’'t want to get in trouble and that the plaintiff
had only “nudged” himto get his attention.
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M. WIIlianms apol ogi zed to each other for the m sunderstandi ng.
Neither the plaintiff nor M. WIlians was disciplined for the
altercation during the rest of the work shift on Saturday,
January 5, 2008, or during their shift on Sunday, January 6,
2008.

On January 7, 2008, M. MCartney received an enai
from out side counsel notifying himthat the plaintiff had filed a
federal lawsuit. At approximately 2:45 p.m that day, just
before the end of the plaintiff’s shift, M. Cunningham requested
that the plaintiff prepare a witten statenent regarding the
altercation with M. WIllians. The plaintiff testified that M.
Cunni nghamtol d her that he needed the statenent for the
“lawers.” M. WIllians was also required to prepare a
st at enent .

The plaintiff worked on January 8, 2008. On January 9,
2008, at the end of the plaintiff’'s scheduled shift, M.

Cunni ngham notified the plaintiff that she was being indefinitely
suspended, and that he woul d not know whet her she coul d cone back
to work until after he had talked to the “lawers.”

The next day, the plaintiff was infornmed by M.
Drenkhahn that M. WIllianms was at work and that he had not been

suspended for the altercation.® The plaintiff called M.

® At trial, the defendant produced for the first time M.
WIllians’ time card which reflected that his |ast day of work was
January 9, 2008, the sane day as the plaintiff’s. However, the
time card conflicts with the defendant’s payroll records which

7



Cunni ngham and conpl ai ned that she was being treated unfairly.

M. WIllianms testified that |later that day, on January 10, 2008,
he was indefinitely suspended. M. Cunninghamtold M. WIIlians
that he was forced to suspend him so that the plaintiff could be
termnated, and it was possible that he could be reinstated in
the future. Twenty days after the plaintiff was suspended, the
def endant notified her that she was being term nated.

To succeed with her retaliation claim the plaintiff
must show that she suffered a materially adverse enpl oynent
action that was taken in retaliation for engaging in protected
conduct. The parties do not dispute that the plaintiff engaged
in protected conduct or that term nation from enpl oynent
constitutes a materially adverse enpl oynent action. The question
for the Court is whether the plaintiff has established a causal
connection between the protected conduct and her term nation. |
readi |y conclude that she has.

Al t hough the defendant contends that the plaintiff was
a “problent enployee, the facts, when considered collectively, do
not support that conclusion. The plaintiff received a good
performance review, was considered for a pronotion by M.

Batdorf, and incurred no witten discipline (except for the three
enpl oyee warni ng notices given by M. Felder, which, in

thenmselves, | find to be retaliatory).

reflect that M. WIllianms was inexplicably paid for an additi onal
day of work in the next pay period.

8



The timng of the plaintiff’s termnation is also
strongly suggestive of retaliation. Neither the plaintiff nor
M. WIlianms was disciplined for their altercation by Assistant
Account Manager Linda Kol k, who was present at the facility at
the tine. They were required to prepare witten statenents about
the altercation the sanme day that M. MCartney received notice
of the plaintiff’s federal |awsuit.

Finally, M. Drenkhahn’s testinony, which was
corroborated by M. WIIlianms, suggests that the plaintiff was
treated differently than ot her enpl oyees, and supports the
conclusion that the plaintiff was subject to a pattern of
ant agoni sm by the defendant after nmaking conplaints to her
supervi sors and the EEQOC.

Havi ng determ ned that the defendant retaliated agai nst
the plaintiff in violation of Title VII, | nowturn to the
appropriate anmount of damages. The plaintiff seeks conpensation
for one year of |ost wages and enotional distress.

At the tinme of her termnation, the plaintiff was a
full-time enpl oyee earning $9.69 per hour, approxi mately $20, 000
per year. The plaintiff testified that she nade reasonabl e
efforts to find new enploynent, including enrolling in the
enpl oynment assi stance program “Career Link,” but that she did
not obtain a position until January 9, 2009, exactly one year

|ater. The defendants did not rebut this testinony.



Accordingly, the plaintiff will be awarded $20,000 i n back pay
for the one year that she was w t hout enpl oynent.

The plaintiff al so seeks conpensation for enotional
distress. The plaintiff testified that follow ng her term nation
she was unable to pay her bills, and her nother was forced to
nmove in wth her to provide financial assistance. She |ost
friends and suffered from depression. There was evi dence that
t he defendant, as part of its “investigation,” collected
scurrilous statenents fromvarious Silver Lake enpl oyees, who
used the opportunity to comment upon the plaintiff’s character,
despite their admtted | ack of first-hand knowl edge. | concl ude
t hat $20, 000 shall be awarded to the plaintiff as conpensation
for her enotional distress.

In addition, the plaintiff is entitled to recover
attorney’s fees, in an anount to be determned at a | ater date.

Judgnment w Il be entered accordingly.

BY THE COURT:

/[s/ John P. Fullam
John P. Full am Sr. J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSEPH NE CARNEY ) C VIL ACTI ON
V.
HEALTHCARE SERVI CES GROUP, | NC. ; NO. 09-cv-4100-JF

JUDGVENT ORDER

AND NOW this 18'" day of May 2010, IT IS ORDERED

1. That Judgnent is entered in favor of the plaintiff,
Josephi ne Carney, and agai nst the defendant, Healthcare Services
G oup, Inc., in the sumof $40, 000.

2. That the plaintiff shall file any request for
attorney’s fees within 20 days fromthe date of this Judgnent.

The defendant nay file a response wthin 10 days thereafter.

BY THE COURT:

/S/ John P. Fullam
John P. Fullam Sr. J.




