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. INTRODUCTION

Petitioner, Leon Lewis, wasfound guilty by ajury of thirteen counts of robbery, four counts
of criminal conspiracy and five violations of the Uniform Firearms Act (V.U.F.A.) for carrying a
firearm on public streets and, on June 3, 2004, was sentenced to an aggregate term of 120 to 140

yearsincarceration. Commonwealthv. Lewis, No. 1850 EDA 1999 slip op. At 1 -3 (Pa. Super. Ct.

Oct. 12, 2000). After direct appeds, and after seeking relief pursuant to the Pennsylvania Post-
Conviction Relief Act (“PCRA”), Lewis filed a pro se petition for Writ of Habeas Corpus by a
Person in State Custody pursuant to 28 U.S.C. 8 2254 in this Court on September 8, 2008. United
StatesMagistrate JudgeM . Faith Angell submitted to the Court aReport and Recommendation dated
February 2, 2010 (“R & R”) in which she recommended that the Petition be dismissed. Lewisfiled

an Objection to Report and Recommendation on February 18, 2010 and an Amended Objection to



Report and Recommendation on May 12, 2010.

Lewis sfirst objectionisthat Magistrate Judge Angell filed her R & R without accessto the
state court record. Second, he argues that Grounds One through Five of his Petition are exhausted,
and thus not procedurally defaulted, because he presented the grounds in state court. Finaly, he
assertsthat Grounds Six and Seven of hisPetition are not procedurally defaulted because the PCRA
Appellate Court’ srulingrestson arulethat isneither anindependent nor adequate basisfor decision.

Lewis's Objections are sustained in part and overruled in part. Lewis' s Objection to the
anaysisinthe R & R regarding Grounds One through Five is overruled. The Court approves and
adopts those portions of the analysisin the R & R related to Grounds One through Five in their
entirety. However, the Court sustains Lewis's Objection to the analysisin the R & R related to
Grounds Six and Seven. The analysisin the R & R concluding that Grounds Six and Seven were
waived based on an independent and adequate state rule is regjected. The Court reviews those
grounds on their merits and, for the reasons set forth below, denies them.

[I. DISCUSSION

The facts of this case are described in detail inthe R & R. The Court will not repeat them
in this Memorandum except as is necessary to explain itsrulings on Lewis' s Objections.

A. General Objection — Accessto State Court Record

Lewis raises the general objection that Magistrate Judge Angell issued her Report and
Recommendation without the benefit of accessto the state court record. This objection iswithout
merit. As Magistrate Judge Angell explained in the first footnote of the R & R, she reviewed
Lewis' s Petition, the Commonwealth’s Answer (along with its exhibits), the Petitioner’ s reply, his

Amended Reply, Lewis' s correspondence, and the state court record. (R& Rat 1 n.1). ThisCourt
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has confirmed that M agistrate Judge Angell wasin possession of the state court record, and —asthe
numerous references to the various state-court proceedings makes clear —the Court is confident that
Magistrate Judge Angell carefully reviewed the record beforefiling her R & R. (See Docket Entry
No. 6, No. 08-4498, Jan. 13, 2009) (acknowledging receipt of state court record in The Chambers
of Magistrate Judge Angell.)

B. Objections to the Analysis of Grounds One Through Five in the Report and
Recommendation

Magistrate Judge Angell concluded that grounds Onethrough Five of Lewis sPetition were
procedurally defaulted because the factual and legal bases of such groundswere not presented to the
state courts. Lewis objects, drawing the Court’ s attention to briefs he filed in state court, which he
clamscontainthelegal and factual basisof Grounds Onethrough Five. Lewis sobjectioniswithout
merit. In none of the documents submitted to this Court does Lewis present the legal and factual
bases of Grounds One though Five. Because Lewisdid not present both the factual and legal bases
of these groundsin state court, they are unexhausted and, therefore, procedurally defaulted. (R & R

at 10) (quoting Gattis v. Snyder, 278 F.3d 222, 231 (3d Cir. 2001)). Accordingly, the Court

overrules Lewis's Objections to the conclusion of the R & R that Grounds One through Five of
Lewis s Petition are procedurally defaulted and approves and adopts the analysis of those grounds
inthe R & R. Grounds One through Five are dismissed.

C. Objections to the Analysis of Grounds Six and Seven in the Report and
Recommendation

Ground Six of Lewis s Petition is aso-called “layering” claim* contending that his counsel

! Asexplained in greater detail below, a“layered” claim of ineffective assistance of
counsel isonein which aclamant argues that histrial counsel, and all subsequent counsel, were
constitutionally ineffective for failing to raise an issue entitling him to relief. The Pennsylvania
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were ineffective at each stage of the judicial process for failing to argue that a motion to suppress
should have been filed because evidence was gathered during athirty-three hour delay between his
arrest and arraignment. The R & R concludes that this ground was improperly presented to the
PCRA Appellate Court, waived, and, as aresult, is procedurally defaulted. (R & R at 18-19.)
Ground Seven of Lewis's Petition asserts what he describes as a “constructive” denial of
counsel clam. Specifically, he claimsthat “[o]n January 7, 1993, a hearing was held at City Hall,
Courtroom # 146 in the PhiladelphiaMunicipal Court. There has never been an attorney of record
who represented petitioner at that proceeding or at thisso-called consolidation proceeding.” (Petition
at 15.) InhisNovember 14, 2006 pro se statement to the PCRA Appellate Court —adocument not
referenced in the R & R, but contained in the record — Lewis explains that he was scheduled to
appear in Municipal Court, at City Hall, on January 7, 1993 for proceedings related to his
misdemeanor V.U.F.A. charges. However, Lewis claimsthe authorities did not transfer him from
S.C.l. Graterford to City Hall so that he could attend the hearing, and that no attorney was there to
represent him. Asaresult, themisdemeanor V.U.F.U chargeswere consolidated with felony charges
pending in the Philadel phia Court of Common Pleas and a bench warrant was issued for his arrest.
The PCRA Appellate Court dismissed Lewis's constructive denial of counsel claim, one of
thefive he presented to that court. Three out of thosefive claimswere expressly deemed waived by
that court due to improper layering. In the PCRA Appellate Court’s analysis of the constructive
denial of counsel claim at the end of itsopinion, the court explained that the claim “merely reasserts

his previous waived and unavailing claims.” (Commonwealth v. Lewis, No. 3143 EDA 2006 dlip

Supreme Court has articul ated specific rules regarding the pleading of these claims. See
Commonwealth v. McGill, 832 A.2d 1014 (Pa. 2003).
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op. at 10 (Pa. Sup. Ct. Dec. 31, 2007) (“2007 PCRA App.”) Indoing so, the PCRA Appellate Court
appears to have treated the constructive denia of counsel claim similarly to the three claims it
deemed waived as a result of improper layering. Accordingly, the R & R concluded that Ground
Seven was procedurally defaulted, and hence unreviewable. This Court, like the Magistrate Judge,
concludes that the PCRA Appellate Court deemed Ground Seven to have been waived, and hence
procedurally defaulted, as aresult of improper layering.

Lewis objectsto the conclusion that Grounds Six and Seven are procedurally defaulted. He
raisestwo issues. Thefirst iswhether Pennsylvania srule regarding the effective presentation of a
layered ineffective assistance of counsel claim is an independent and adequate basis of decision; if
itis, the secondissueiswhether it fallsinto anarrow category of exceptional situationsinwhich the

rule is rendered inadequate. See e.q., Lee v. Kemna, 534 U.S. 362, 376 (2002) (“There are . . .

exceptional casesin which exorbitant application of agenerally sound rule rendersthe state ground
inadequate to stop consideration of a federal question.”). Because the Court concludes that
Pennsylvania's pleading rule for layered ineffective assistance of counsel claims is not an
independent and adequate state rule, it reaches only the first question.

1. Independent and Adequate State Rule Regarding the Proper Pleading of
Grounds Six and Seven

Lewis did not present the issue of the ineffectiveness of histrial counsel on direct appeal.
According to Pennsylvania law at that time,? this failure constituted a waiver of his claim. 2007

PCRA App. a 6. Recognizing this, Lewis attempted to avoid the bar by arguing in his PCRA

2 Before the Pennsylvania Supreme Court’ s decision in Commonwealth v. Grant, 813
A.2d 726 (Pa. 2002), claims of ineffective assistance of counsel were waived if not presented on
direct appeal. Grant changed the rule, holding that ineffective assistance of counsel clams
presented for the first timein a PCRA petition are not waived. |d. at 738.
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petition that counsel in hisdirect appeal, and his PCRA counsel, wereineffectivefor failingtoraise
the ineffectiveness of his trial counsel and his constructive denial of counsel at a hearing. The
Pennsylvania courts refer to this as alayered claim of ineffectiveness.

To preserve (plead and present) aclaim that [appellate counsel] was ineffective. . .
the petitioner must: (1) plead, in his PCRA petition, that [appellate counsel] was
ineffectivefor failing to allegethat [trial counsel] wasineffective. . . and (2) present
argument on, i.e., develop, each prong of the Pierce test as to [appellate counsel’ |
representation, in hisbriefs or other court memoranda. Then, and only then, hasthe
petitioner preserved alayered claim of ineffectiveness for the court to review; then
and only then, can the court proceed to determine whether the petitioner has proved
his layered claim.

Commonwealth v. McGill, 832 A.2d 1014, 1022 (Pa. 2003). The PCRA Court rejected Lewis's

petition and the PCRA Appellate Court affirmed, concluding that Lewiswaived hisclaim by failing
to layer it properly. 2007 PCRA App. at 10. The R & R accepts the PCRA Appellate Court’s
conclusion that Lewis waived his claim. It then concludes that Pennsylvania' s rule for preserving
aclaim of ineffective assistance of counsel through layering is a state procedural bar that precludes

federal review. (R & Rat 18); seeaso Floridav. Powell, 130 S. Ct. 1195, 1202 (2010) (noting that

a state court decision based on a clearly and expressly articulated state ground is not subject to
federal habeas review).

“A state rule provides an independent and adequate basis for precluding federa review of a
state prisoner’ shabeasclaimsonly if: (1) the state procedural rule speaksin unmistakableterms; (2)
al state appellate courts refused to review the petitioner’s claims on the merits, and (3) the state
courts’ refusal in thisinstance isinconsistent with other decisions.” (R & R at 18) (quoting Doctor

v. Walters, 96 F.3d 675, 683-84 (3d Cir. 1996)); see also Beard v. Kindler, 130 S. Ct. 612, 618

(2009) (reaffirming that adequacy depends on whether a state rule is “firmly established and



regularly followed” and holding that “a discretionary state procedural rule can serve as an adequate
ground to bar federal habeas review.”). Lewis argues that Pennsylvania's layering rule is neither
an independent nor adequate basis of decision because therule did not speak in unmistakable terms
and the Pennsylvania courts have applied the ruleinconsistently. The Court agrees that the courts
of Pennsylvania have not applied the rule consistently.

Under Pennsylvanialaw in effect at the time Lewis' s PCRA petition was denied, he should
have been given notice that his PCRA petition’s“layering” claim was deficient. He was not given
such notice.

Pennsylvania Rule of Criminal Procedure 905 provides, in part, that “[w]hen a petition for
post-conviction collateral relief is defective as originally filed, the judge shall order amendment of
the petition, indicatethe nature of the defects, and specify thetimewithinwhich an amended petition
shall befiled.” Pa R. Crim. P. 905(B). The McGill court noted that Rule 905(B) “indicates the
desire of this [c]ourt to provide PCRA petitioners with a legitimate opportunity to present their
claimsto the PCRA Court in a manner sufficient to avoid dismissal due to a correctable defect in
clam pleading or presentation.” 832 A.2d at 1024. Later cases clarified that “it is necessary that
aPCRA petitioner have the ability to amend his petition in order to properly plead, and attempt to
prove, layered claimswhere dismissal of the petition isimminent on groundsthat such claimswere

not adequately pled.” Commonwealth v. Carson, 913 A.2d 220, 234 (Pa. 2006) (collecting prior

cases). See dso Commonwealth v. Daniels, 963 A.2d 409, 420 (Pa. 2009) (“ As stated by McGill,

aremand may be necessary to allow the petitioner an opportunity to correct any deficienciesin the
pleading and presentation of his claims of appellate counsel ineffectiveness when the petitioner has

properly pled, presented, and proved the underlying issue of trial counsel ineffectiveness, but failed
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to develop the layred claim respecting appellate counsel, without being put on notice by the PCRA
court to address the deficiency.”) (emphasis added)).

Rule 905(B), asinterpreted in McGill and Carson, was not applied with respect to Grounds

Six and Seven of Lewis's Petition in a manner consistent with those and other cases. Although
Lewiswasgiven theopportunity to filean amended PCRA petition, the PCRA Court never provided
Lewiswith apre-dismissal noticethat his petition was deficient under theMcGill rule. Accordingly,
the Court concludesthat the PCRA Appellate Court’ sinvocation of McGill’ s pleading rule was not
an independent and adequate state bar. See Turner v. Nish, No. 07-1104, 2009 WL 3271232, at *21
(E.D. Pa. Oct. 9, 2009) (holding that Pennsylvania slayering ruleisnot anindependent and adequate

state bar); Kelly v. Rozum, No. 08-1073, 2009 WL 3245565, at * 22 (E.D. Pa. Oct. 6, 2009) (noting

inconsistency in state court application of McGill rule). See also Medinav. Diguglielmo, 373 F.

Supp. 2d 526, 552 n.27 (E.D. Pa. 2005) (noting that McGill advocates remand of a PCRA petition
to give petitioner opportunity to remedy defects in layering claim and questioning whether the rule
was being consistently applied).

2. Ground Six — I neffective Assistance of Counsel for Failureto FileaMotion

to Suppress Evidence Allegedly Acquired During a Thirty-Three Hour Delay

Between Arrest and Arraignment

In Ground Six of hisPetition, Lewisallegesthat hewasdetained for thirty-three hoursbefore

being presented to amagistrate. (Petition at 15.) He then asserts that “trial counsel was ineffective
when he fail [sic] to file amotion to suppress al evidence incurred during this unnecessary delay
between arrest and arraignment.” (Petition at 15.)

ThisCourt liberally construes Ground Six of Lewis sPetitionasalayered clam that Lewis's

trial counsel was ineffective for failing to file amotion to suppress and that all subsequent counsel
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wereineffectivefor failling to raisetheissue. Although the PCRA Appellate Court found thisclaim
to bewaived as an improperly pleaded layered claim, this Court has concluded that the waiver was
not based on an independent and adequate state rule. Ground Six is thus properly presented for
review on the merits.
a. Standard of Review —Ground Six

Although the Court may review Ground Six of Lewis' sPetition, itsreview is constrained by
the highly deferential standard provided by the Anti-terrorism and Effective Death Penalty Act
(“AEDPA”). If astate court has adjudicated aclaim onthemerits, this Court may grant habeasrelief
only if the state court’ s adjudication was (1) “contrary to, or involved an unreasonabl e application
of, clearly established Federal law” or (2) “resulted in adecision that was based on an unreasonable
determination of the facts in light of the evidence in the State court proceeding.” 28 U.S.C. §
2254(d).

The Court determines whether alaw is “clearly established” by referring to the governing
principleor principlesset forth by the Supreme Court at thetimethe state court rendered itsdecision.

See 28 U.S.C. § 2254(d); Lockyer v. Andrade, 538 U.S. 63, 71 -72 (2003).

A state court decision is “contrary to” clearly established Federa law “if the state court
appliesarule that contradicts the governing law set forth in [ Supreme Court] cases’ or “if the state
court confronts a set of facts that are materially indistinguishable from a decision of the [Supreme
Court] and neverthelessarrivesat aresult different from [ Supreme Court] precedent.” Lockyer, 538
U.S. a 73. To constitute an “unreasonabl e application” of clearly established Federal law, the start
court decision must be more than incorrect or erroneous—it must be “objectively unreasonable.” 1d.

a /5.



28 U.S.C. § 2254(d)(2) bars habeas relief unless a decision was based on an unreasonable
determination of thefacts, based on thetotality of the evidence presented to that court. See Lambert
v. Blackwell, 387 F.3d 210, 235-36 (3d Cir. 2004). Section 2254(€e)(1) supplementsthis deference
to broad determinations of fact by providing the standard of review for individual, specific, factua
determinations. Id. It states that “a determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

b. AEDPA Review of the PCRA Court’s Analysis of the Merits of
Ground Six

The PCRA Court reviewed Lewis sclaim that histrial counsel wasineffectivefor failing to
fileamotion to suppress evidence obtai ned during the thirty-three hour del ay between hisarrest and
arraignment. It found the claim to be frivolous:

After a thorough review of the available record, this [c]ourt finds that petitioner’s
claim hasno merit. Therecordinthisinstant case showsthat trial counsel did infact
file an Omnibus Pretrial Motion on July 8, 1993, seeking to suppress the very
evidence which Petitioner is not claiming that he failed to challenge. However, the
trial court denied the motion and there is nothing in the record to indicate that the
trial court erred in making this decision. Furthermore, Petitioner’s reliance on the
Futch-Davenport rule as the basis for the exclusion of this evidence is misplaced.
“By itsvery terms, the six-hour ruleis only applicable to incul patory statements and
not physical evidence.” Commonwesalth v. Rhem, 424 A.2d 1345, 1351-52 (Pa.
Super. Ct. 1980). Counsel therefore could not have sought to have either or both of
these caps precluded under this rule. Accordingly, counsel cannot be deemed
ineffective and Petitioner’s claim was dismissed as frivolous.

Commonwealth v. Lewis, Feb. Term, 1993 Nos. 2681, 2690, 2696, 2718, 3023 slip op. At 3 (Ct.

C.P. Philadel phia County, June 19, 2003).
The PCRA Court’ sdecision is nheither contrary to clearly established Federal law nor based

on an unreasonabl e application of that law. Under the standard for ineffective assi stance of counsel
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promulgated by the Supreme Court in Strickland v. Washington, counsel is only constitutionally

ineffective if his conduct prejudiced the defendant. 466 U.S. 668, 687 (1984). The PCRA Court
correctly applied that principle to Lewis's claim, noting that Lewis's counsel cannot be deemed
ineffectivefor failing to file a motion to suppress because he did file a suppression motion —afact
confirmed by the copy of the motion in the state court record. (See Def.’s Pretrial Omnibus Mot.

at 2, Commonwealth v. Lewis, Nos. 2681, 2690, 2696, 2718, 3023, 4037 (Ct. C.P. Philadelphia

County July 8, 1993)(requesting suppression of evidence)). Furthermore, asexplained by the PCRA
Court, even if amotion had not been filed, Lewis still would have suffered no prejudice because the
motion was frivolous.

Because the PCRA Court’s review of the merits of Ground Six of Lewis's Petition was
neither contrary to, nor based on an unreasonabl e application of, clearly established Federal law and
because Lewis has failed to rebut the PCRA Appellate Court’s findings of fact by clear and
convincing evidence, habeas relief is denied on this ground.

3. Ground Seven —“Constructive’ Denial of Counsel

Ground Seven of Lewis's Petition aleges that he was constructively denied counsdl at a
January 7, 1993 Municipal Court hearing at which he claimsthat his misdemeanor VV.U.F.A. charge
was consolidated with felony charges then pending in the Philadel phia Court of Common Pleas. As
explained above, the PCRA Appellate Court appears to have deemed this ground to have been
waived as a result of improper pleading of a layered ineffective assistance of counsel claim.
However, because this Court has concluded that the PCRA Appellate Court’ s decisions was not
based on an independent and adequate state ground, the claim is properly presented to this Court for

review.
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Ground Seven, as written in Lewis's petition, is not presented as a layered ineffective
assistance of counsel claim. Nor isit sufficiently developed, both legally and factualy, to provide

a basis for habeas relief. See United States v. Thomas, 221 F.3d 430, 437 (3d Cir. 2000).

Nevertheless, the Court will construetheexcerptsfrom Lewis sNovember 14, 2006 pr o sestatement
to the PCRA Appellate Court as an amendment supplementing Ground Seven of the Petition, will
liberally construethe claim asbeing properly layered before this Court and will review thisamended
ground on the merits. No matter how Ground Seven is construed —either as asalayered ineffective
assistance of counsel claim asserting that all previous counsel were ineffective for failing to argue
that Lewiswas constructively denied counsel, or simply asaclaim of constructive denia of counsel
—the Court concludesthat it iswithout merit. Lewis suffered no constitutional injury —and hence,
no prejudice—from the lack of counsel at his January 7, 1993 hearing because that hearing was not
a*“critical stage” of the proceedings.
a. Standard of Review —Ground Seven
The state court did not address Ground Seven of Lewis's Petition on the merits. This Court
thus reviews it de novo. See Appdl v. Horn, 250 F.3d 203, 210 (3d Cir. 2001).
b. De Novo Review of Ground Seven
The Sixth Amendment to the United States Constitution provides that “[i]n all criminal
prosecutionsthe accused shall enjoy theright . . . to have the Assistance of Counsel for hisdefense.”
U.S. Const. amend. VI. The Supreme Court has construed this text to require the appointment of
counsel “at every stage of acriminal proceeding where substantial rights of a criminal accused may
be affected.” Mempav. Ray, 389 U.S. 128, 257 (1967). Later cases have clarified that a defendant

is entitled to counsel under the Sixth Amendment during “critical stages’ of his prosecution. See
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Holloway v. Arkansas, 435 U.S. 475, 489 (1973). A critical stage of a case may occur when (1)

“availabledefensesmay beirretrievably lost, if not then and thereasserted,” (2) “rightsare preserved
and lost,” (3) “necessary to mount a meaningful defense,” (4) “potential substantial prejudice to
defendant’s rights inheres in the . . . confrontation and the ability of counsel to help avoid that
prejudice,” or (5) there are “significant consequencesfor the accused.” SeeVanv. Jones, 475 F.3d
292, 312 (6th Cir. 2007) (collecting cases).

In Ground Seven, Lewis claimsthat he was constructively denied counsel at aproceedingin
Philadel phia Municipal Court during which he claims that hisV.U.F.A. charges was consolidated
with felony charges then pending in the Court of Common Pleas. Significantly, that was not a
critical stage of the proceeding at which counsel was constitutionally required. In Van the United
States Court of Appeals for the Sixth Circuit held that a hearing at which a defendant’ s case was
consolidated with that of a co-defendant was not acritical stage because his counsel could moveto
sever the case at alater stage of the proceedings, undoing any potential harm. Id. at 314. The same
istrueof Lewis'scase. Thereisno evidencethat Lewis savailable defenseswereirretrievably lost
at the January 7, 1993 hearing or that the hearing had significant consequences. To the contrary,
Lewis sattorney filed amotion to sever as part of hisJuly 8, 1993 Omnibus Pretrial Motion and the
Court of Common Pleas heard oral argument on the motion on January 6, 1994. (SeeDef.’sPretrial

Omnibus Mot. at 2, Commonwealth v. Lewis, Nos. 2681, 2690, 2696, 2718, 3023, 4037 (Ct. C.P.

Philadelphia County July 8, 1993)((requesting severance of counts and severance of trial of co-
defendants) At that hearing, Lewis's counsel objected to the consolidation of the V.U.F.A. charges
with the felony charges. (Transcript of Oral Argument on Motion to Suppress at 14-23,

Commonwealth v. Lewis, Nos. 2681, 2690, 2696, 2718, 3023, 4037 (Ct. C.P. Philadel phia County
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Jan. 6, 1994.)) The record discloses that the motion to sever was ultimately denied.

The fact that Lewis had, and realized, the opportunity to move to sever the misdemeanor
V.U.F.A. charges from the felony charges against him when his counsel filed the Omnibus Pretrial
Motion on July 8, 1993 demonstrates that no defenses were irretrievably lost, no prejudice was
suffered, and that there were no significant consequences to the January 7, 1993 hearing.
Accordingly, it was not a “critical stage” of the proceedings. no counsel was constitutionally
required and Lewis has no right to habeas relief on the ground that he was * constructively” denied
counsel in violation of the Sixth Amendment. Ground Seven of his Petition is denied.

I11. Conclusion

Lewis' s Objections to the analysisin the R & R regarding Grounds One through Five are
overruled. The Court approves and adopts the analysis of Grounds One through FiveintheR & R
and those grounds are dismissed as procedurally barred.

Lewis s Objectionsto the analysis of Grounds Six and Seveninthe R & R are sustained in
part and overruled in part. The Court sustains Lewis' sobjection to the conclusionintheR & R that
Grounds Six and Seven are procedurally defaulted. That portion of the analysisof theR & R is
regjected. All other objectionstotheanalysisinthe R & R pertaining to Grounds Six and Seven are
overruled. Grounds Six and Seven are denied on the merits for the reasons set forth above.

An appropriate order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEON LEWIS : CIVIL ACTION
Petitioner,
V. : NO. 08-4498

FRANKLIN J. TENNIS, THE DISTRICT
ATTORNEY OF PHILADELPHIA, and
THE ATTORNEY GENERAL OF THE
STATE OF PENNSYLVANIA,

Respondents.

ORDER

AND NOW, this 12th day of May, 2010, upon consideration of the Petition for Writ of Habeas
Corpus by a Person is State Custody (Document No. 1, filed Sept. 15, 2008) and Respondents’ Answer
to Petition for Habeas Relief (Document No. 9, filed Feb. 20,2009), and after review of the Report and
Recommendation of United StatesM agistrate Judge M. Faith Angell dated February 2, 2010 (Document
No. 19), Petitioner’s Objection to Report and Recommendation (Doc. No. 20, filed Feb. 22, 2010),
Petitioner’ s Amended Objection to Report and Recommendation (Doc. No. 21, filed May 12, 2010), and
the record in this case, for the reasons set forth in the Memorandum dated May 12, 2010, IT IS
ORDERED asfollows:

1. The Report and Recommendation of United States Magistrate Judge M. Faith Angell, dated
February 2, 2010 isAPPROVED and ADOPTED IN PART and REJECTED IN PART, asfollows:

a. Those parts of the Report and Recommendation of United States Magistrate Judge
M. Faith Angell dated February 2, 2010 relating to Grounds One through Five of the Petition for Writ

of Habeas Corpus by a Person in State Custody are APPROVED AND ADOPTED, and those claims
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are DISMISSED WITH PREJUDICE as procedurally barred; and,

b. That part of the Report and Recommendation dated February 2, 2010 relating to
Grounds Six and Seven isSREJECTED,;

2. Petitioner’ sObjection to the Report and Recommendation of United States M agi strate Judge
M. Faith Angell dated February 2, 2010 relating to Grounds One through Five of the Petition for Writ
of Habeas Corpus by a Person in State Custody are OVERRUL ED; and

3. Petitioner’ sObjection to the Report and Recommendation of United States M agistrate Judge
M. Faith Angell dated February 2, 2010 relating to Grounds Six and Seven of the Petition for Writ of
Habeas Corpus by a Person in State Custody are SUSTAINED IN PART and OVERRULED IN
PART asfollows:

a. Petitioner’s Objection to those parts of the Report and Recommendation of United
StatesMagistrate Judge M. Faith Angell dated February 2, 2010 concluding that Grounds Six and Seven
of the Petition for Writ of Habeas Corpus by a Person in State Custody were waived as a result of an
independent and adequate state bar, and thus procedurally barred, are SUSTAINED; and

b. Petitioner’ sObjectionto all other partsof the Report and Recommendation of United
States Magistrate Judge M. Faith Angell dated February 2, 2010 analyzing Grounds Six and Seven are
OVERRULED; and

4. Grounds Six and Seven of the Petition for Write of Habeas Corpus by a Person in State
Custody are DENIED WITH PREJUDICE WITHOUT AN EVIDENTIARY HEARING,; and,

5. A certificate of appealability will not issue for the grounds on which the Court deniesrelief
because reasonabl e jurists would not debate this Court’ s procedural rulings and because petitioner has
not made a substantial showing of a denial of a constitutional right as required under 28 U.S.C. §

2253(c)(2). See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

BY THE COURT:

/s/ Jan E. DuBois
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JAN E. DUBOIS, J.
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