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The plaintiff, proceeding pro se, comenced this ERI SA
action by filing a conplaint and a notion to proceed in fornma
pauperis. The notion was docketed on May 1, 2009, and after it
was granted the conplaint was docketed on May 7, 2009. The
defendant filed a notion to dism ss the conplaint on the grounds
that it was filed too late. By order dated Decenber 8, 2009, |
converted the notion to dismss into a notion for sumrary
j udgnment, and gave the parties the opportunity to conduct
di scovery on the question of the tineliness of the suit.

According to the conplaint, the plaintiff was awarded
long-termdisability benefits effective July 21, 2002, and
pursuant to the relevant benefits plan, he is entitled to a seven
percent increase in his nonthly benefit anmount each year
begi nning 13 nonths after the award of benefits (i.e., starting
on August 21, 2003). The plaintiff never received the increase.
By letter dated March 4, 2005, then-counsel for M. Bryer
appeal ed the denial of the disputed benefits; the request for an

adj ust mrent of benefits was denied by letter dated May 4, 2005, in



whi ch the defendant wites that the decision "concludes the
adm ni strative review process"” and the plaintiff has "the right
to bring a civil action under Section 502(a)" of ERI SA. The
plaintiff filed suit nearly four years |ater.

The ERI SA statute itself has no statute of limtations
and the Third Crcuit has borrowed Pennsyl vania's four-year

statute of limtations for contract clains. duck v. Unisys

Corp., 960 F.2d 1168, 1179 (3d Cr. 1992). The defendant argues
that the parties may agree to a shorter period, providing that it

i s not unreasonabl e, Hahnemann Univ. Hosp. v. Al Shore, Inc.,

514 F. 3d 300, 306 (3d Cr. 2008), and that in this case, the plan
provides for a three-year limtations period. The section of the
plan relied upon by the defendant provides:
Legal Actions
No | egal action of any kind may be filed agai nst us:
1. within the 60 days after proof of Disability
has been given; or
2. nmore than three years after proof of
Disability nust be filed. This will not
apply if the law in the area where you live
allows a | onger period of tinme to file proof
of Disability.
Plan at 30. | amnot persuaded that this | anguage unequivocally
mandates a three-year limtations period, but I need not decide
t he question, because | conclude that even under a four-year
statute of limtations, the plaintiff waited too long to file

suit.



In this Crcuit, the "statute of limtations begins to
run when a plaintiff discovers or should have di scovered the

injury that fornms the basis of his claim"” Mller v. Fortis

Benefits Ins. Co., 475 F.3d 516, 520 (3d GCr. 2008). A cause of

action for unpaid benefits accrues when there has been "a
repudi ati on of the benefits by the fiduciary which was cl ear and
made known [to] the beneficiary." 1d. at 520-21. Under paynment
of a benefit constitutes a repudiation of full benefits and
triggers the statute of limtations. 1d. at 521. The record is
clear that the plaintiff was well aware of the underpaynent nore
than four years before filing suit, as evidenced by a nunber of

| etters between the defendant and M. Bryer’s then-counsel,
culmnating in the letter of March 4, 2005, appealing the deni al

of increased benefits. Accord Lutz v. Philips Electronics North

Am_ Corp., 347 Fed. Appx. 773 (3d Gr. 2009) (unpublished)

(hol ding that an ERI SA clai maccrued "when the [plaintiffs] began
their ‘repeated' conplaints about the incorrect calculation of
benefits. ™)

This result is not unfair. Even calculating fromthe
earliest point at which the four-year limtations period could
have been triggered, when the underpaynent occurred (August 21,
2003), the plaintiff still had nore than two years fromthe final
denial of his claimon May 4, 2005, to file suit. The plaintiff

was not deprived of the opportunity to pursue a court case. Cf



Abena v. Metropolitan Life Ins. Co., 544 F.3d 880, 883 (7th G

2008) ("The [district] court noted that MetLife did not conplete
the internal appeals process until April 16, 2003, but Abena
still had seven nonths in which to file suit before the Novenber
15, 2003 contractual deadline.").

In arguing that equitable tolling should apply to save his
clainms, the plaintiff describes health problens that he has
endured and al so notes his pro se status. | cannot find,
however, that the plaintiff’s difficulties can excuse the failure
to file suit within the limtations period. The ERI SA cl ai m nust
be di sm ssed.

The plaintiff also seeks | eave to anend his conpl ai nt
to assert a state-law clai munder Pennsylvania s consuner-
protection statute, 73 P.S. 88 201-202. The defendant argues
t hat amendnent woul d be futile because the federal |aw preenpts
such clainms. Although the Third G rcuit has not ruled on this
i ssue, a nunber of ny coll eagues have concl uded that preenption

does bar application of the state statute. See Stout v. Am

Fed'n of State, County & Miun. Enples. Dist. Council 33, 2009 U.S.

Dist. LEXIS 4198, * 8-9 (E.D. Pa. Jan. 20, 2009) (collecting

cases). The notion to anmend therefore will be deni ed.
Finally, the plaintiff filed a notion to conpel

responses to interrogatories and to strike the defendant’s

responses to requests for adm ssions as untinely. The



interrogatories have no bearing on whether the plaintiff’'s suit
was tinely; and the short delay in responding to the requests for
adm ssi ons caused no prejudice. These notions will also be

deni ed.

An appropriate order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Arthur Gary Bryer : ClVIL ACTI ON
. ;
Metropolitan Life Insurance Conpany E NO. 09-1869
ORDER

AND NOW this 3% day of May 2010, upon consi deration
of the pending notions and the responses thereto, |IT IS ORDERED

1. That the plaintiff’s Mdtion to Amrend the Conpl ai nt
(Docunent No. 15) is DEN ED

2. That the defendant’s Motion to Di sm ss (Docunent
No. 7), converted into a Mdtion for Summary Judgnent, i s GRANTED

3. That the plaintiff’s Mdtion to Conpel (Docunent

No. 18) and Motion to Strike (Docunment No. 22) are DEN ED.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




