IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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LI TI GATI ON :
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Thi s docunent rel ates to: :
Al'l Actions ) MASTER FI LE
VEMORANDUM
McLaughlin, J. April 30, 2010

Lead plaintiffs Iron Wrkers Local No. 25 Pension Fund
and City of Ann Arbor Enpl oyees’ Retirenent System brought suit
agai nst the defendants, Radian Goup, Inc. (“Radian”), Sanford A
| bhrahim C. Robert Quint, and Mark A. Casal e on behal f of
pur chasers of Radi an securities between January 23, 2007, and
August 7, 2007. They allege that the defendants made materially
fal se and m sl eadi ng statenents regardi ng Radian’s investnment in
Credit Based Asset Servicing and Securitization L.L.C. (“C
BASS’), and that this deception caused Radian’s shares to decline
in val ue when Radi an reveal ed that its investnent was materially
inmpaired. The plaintiffs bring suit under 8 10(b) and § 20(a) of
the Securities Exchange Act of 1934, and Rul e 10b-5 pronul gated
by the Securities and Exchange Conm ssi on.

On June 2, 2008, the defendants noved to dismss the
consol idated class action conplaint (“CCAC’). The Court granted
their notion on April 9, 2009, holding that the plaintiffs failed
to carry their burden of denonstrating a strong inference of

scienter. |In re Radian Securities Litigation, 612 F. Supp. 2d




594 (E.D. Pa. 2009). The plaintiffs then filed a consoli dated
anmended cl ass action conplaint (“CACAC'),! which the defendants
nmove to dism ss. Because the Court finds that the plaintiffs
have once again failed to denonstrate a strong inference of
scienter, the Court wll grant the defendants’ notion and di sm ss

this case with prejudice.

The Court’'s Earlier Decision?

Radian is a credit enhancenent conpany that offers
nort gage i nsurance and ot her financial services and products to

financial institutions, including nortgage |enders.® Sanford A

! Sone of the new allegations in the plaintiffs’ CACAC were
prem sed on statenments made by a confidential w tness that the
plaintiffs have since agreed to strike. The plaintiffs filed a
corrected consolidated anended cl ass action conplaint, and the
Court’s decision is based on this corrected anended conpl ai nt.

2 The Court incorporates its earlier decision herein.

3 As stated in the Court’s April 9 nenorandum in deciding a
nmotion to dismss, a court nust consider the conplaint inits
entirety, as well as other sources courts ordinarily exam ne when
ruling on notions to dismss, including docunents i ncorporated
into the conplaint by reference and matters of which a court may
take judicial notice. Tellabs, Inc. v. Mikor Issues & Rights,
Ltd., 551 U. S. 308, 322-23 (2007). The United States Court of
Appeal s for the Third Grcuit has decided that courts may take
judicial notice of properly authenticated public disclosure
docunents filed with the SEC. Oan v. Stafford, 226 F.3d 275,
289 (3d G r. 2000).

The Court’s April 9 nmenorandum took judicial notice of
several publicly filed docunents. The plaintiffs argue that the
Court’ s consideration of public docunents was inconsistent with
Tellabs and Institutional Investors Goup v. Avaya, 564 F.3d 242
(3d Cr. 2009), which requires Courts to “consi der conpeting
inferences fromthe allegations, but [] nonethel ess assune the
truth of the specific facts alleged.” Avaya, 564 F. 3d at 260
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| brahim at all relevant tines, was Radian’s CEOQ and a nenber of
Radi an’s Board of Directors. Mark A Casale served as President
of Radian Guaranty, Inc., a Radian subsidiary, and was a nenber
of C-BASS s Board of Managers. C. Robert Quint was Radian’s CFO
and Executive Vice President. CCAC 11 2, 13.°

During the class period, Radian engaged in three
busi ness segnents: (1) nortgage insurance, (2) financial
guaranty, and (3) financial services. 1In 2006, the financi al
servi ces segnent represented 28% of Radian’s net incone, and 11%

of its equity. This segnent consisted mainly of interests held

n.31 (enphasis in original). The plaintiffs claimthat the Court
went beyond considering the defendants’ conpeting inferences by
accepting the defendants’ interpretation of the facts as the
truth. Pls.” Qop. 27 n.16.

The Court does not believe it did so. As established by
Tel l abs, the Court considered the conplaint inits entirety,
including the publically filed docunents, and took account of
pl ausi bl e opposing inferences to the uncontested facts. See
Tell abs, 551 U. S. at 322-23. The Court found that not only did
the facts alleged fail to give rise to a strong inference of
scienter, but that the plaintiffs’ explanation of the facts was
not cogent or at |east as conpelling as the defendants’
expl anat i on.

The Court will continue to consider publically filed
docunents, whose truth is uncontested. Many of these docunents
were attached to the defendants’ first notion to dismss. The
Court wll refer to these attached docunents as “Defs.’ 1st M
Ex. .7 It will also use the defendants’ page nunbering system
to provide citations to these docunents (e.g., “A-__ 7

4 The CCAC and CACAC treats the individual defendants as a
group for pleading purposes, and “presune[s] that the false,
m sl eadi ng and i nconpl ete informati on conveyed in the conpany’s
public filings, press releases and other publications as alleged
herein are the collective actions” of the individual defendants.
CCAC 1 15; CACAC 1 17.



in Sherman Financial Services Goup, LLC (“Sherman”), and C- BASS.
1d. 91 44, 48.

C-BASS is a nortgage investnent and servicing conmpany
that specializes in subprine residential nortgage assets and
nort gage- backed securities. It was a joint venture between
Radi an and Md C I nvestnent Corporation (“M3d C’), another provider
of private nortgage insurance. Both Radian and M3d C held a 46%
equity interest in C-BASS.° Radian and M3 C announced on
February 6, 2007, that they intended to nerge, and as part of the
merger, they agreed to sell half of their conbined interest in G
BASS. 1d. 1T 4, 49, 51, 121

The plaintiffs alleged in their CCAC that the subprine
nortgage crisis, coupled by CBASS s business nodel, inpaired the
val ue of Radian’s investnent in CBASS. Before the class period,
interest rates began to rise nationally, which adversely affected
subprinme borrowers’ ability to nake their | oan paynents and
i ncreased the default risk of subprine nortgages. C- BASS
suffered because of the increase in paynent defaults, investor
rejections, and nortgage delinquency rates. |Its business nodel
exacer bated the probl ens because C-BASS did not originate the
loans it serviced and securitized, and it accepted the first risk
of nonpaynent. Wthin the first six nmonths of 2007, C-BASS

received and paid $290 million in margin calls that allegedly

> The renmi ni ng 8% of C- BASS was owned by current or fornmer
menbers of G BASS s managenent. CCAC f 51.
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left it on the brink of insolvency. 1d. 9T 52, 56-58, 61-78, 93,
99, 149.

The plaintiffs alleged that despite C BASS s troubles,
Radi an i ssued positive statenments about C BASS up until it
announced that its investnent in C BASS was inpaired, and these
statenents were false and m sleading. The statenents related to
Radi an’s fourth quarter and fiscal year results of 2006, and its
first and second quarter results for 2007. The plaintiffs also

al l eged that Radian’s financial statenents were not in conformty
with Generally Accepted Accounting Principles (“GAAP"). 1d. 11
101- 46.

On July 30, 2007, Radian issued a press rel ease

announcing that the value of its investnment in C BASS had been
materially inpaired. On July 31, 2007, C-BASS issued a press
release that it net $290 million in lender margin calls during
the first six nonths of 2007, and an additional $260 million in
margin calls during the first 25 days of July. M3 C issued a
press rel ease on August 7, 2007, that in light of C BASS s

i npai rment, and despite Radian’s di sagreenent, M3 C was not
required to conplete the pending nerger with Radian.® The
plaintiffs alleged that as a direct result of these disclosures,

Radi an common stock fell by 69% fromits class period high. Id.

6 On Septenber 5, 2007, Radian and M3d C jointly announced
the termnation of their pending nerger. CCAC § 153.
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19 147-52, 170.

The plaintiffs pointed to certain confidential wtness
statenents and a cl ose business rel ationshi p between Radi an and
C-BASS to clai mthat Radi an knew of the problenms at G BASS. A
former C BASS enpl oyee stated that Radian had a systematic
process to nonitor defaults. One forner Radian Guaranty enpl oyee
said that in 2006, Radian witnessed a higher rate of |oan
del i nquenci es and that Radi an was hesitant to insure such | oans.
Anot her former Radi an Guaranty enpl oyee recalled that defaults
and forecl osures began to rise in 2005-2006, resulting in an
increase in clains filed against Radian. 1d. Y 79-93.

Wth respect to the alleged cl ose business relationship
bet ween Radi an and C-BASS, the plaintiffs referred to: (1) a
letter fromlbrahimto Radian’s shareholders in the Conpany’s
2005 Annual Report, which stated that “Radian nmai ntains an active
i nvol venent in strategic activities at both C BASS and Shernman
Financial”; (2) another statenment in the 2005 letter, noting that
Casal e sits on the boards of C-BASS and Sherman Financial; (3) a
statenment by Ibrahimin the Conpany’ s 2006 Annual Report that
Radi an’s “rel ationships with G BASS and Shernman . . . provide
tinmely and valuable insights into the consuner-credit
mar ket pl ace”; and (4) a statenent on the website of Litton Loan
Servicing, LP (“Litton”), C BASS s wholly owned subsidiary that
serviced all of its loans, that Litton ains to “ensur[e] the

interests of CG-BASS, Litton, Litton’s custoners, and .



investors are aligned.” 1d. 11 94-97.

The plaintiffs alleged that the defendants had a notive
to delay in recognizing the C BASS i npairnent because doing so
woul d j eopardi ze the nerger between Radian and M3 C. They cl aim
t hat because part of the nmerger required M3 C and Radi an to sel
hal f of their conbined interest in C BASS, the sale of C BASS
woul d i ncrease the value of M3 C and Radi an shares; C-BASS s debt
woul d not be included in the conbined entity’ s bal ance sheet.

Id. 17 4, 121, 164.

The plaintiffs also clainmed that the defendants had the
notive to commt fraud in order to allow the defendants and
“other insiders” to sell off approximately $10.2 mllion of their
personal holdings in Radian. According to the CCAC, throughout
the class period, the defendants sold 161, 804 shares of their
Radi an stock. Defendant Ibrahimis alleged to have sold 1,095
shares on February 14, 2007, and 5, 040 shares on May 14, 2007,
representing a total of $384,162 in stock sales. Defendant Quint
is alleged to have sold 129,000 shares of Radian stock on
February 8, 2007, representing a sale of $8,105,070. |d. Y 162-

63. The CCAC di d not suggest any sales on the part of Defendant
Casale. It did claimsales on the part of individuals nanmed
“John Calamari” and “Roy Kasmar,” but it did not further identify
t hese individuals. CCAC 1 162-63.

The Court granted the defendants’ notion to dism ss and

found that the plaintiffs failed to denonstrate a strong
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i nference of scienter. The Court exam ned the defendants’ notive
and opportunity to commit fraud, * and it found that the notives

al | eged, consunmating the nmerger with Md C and al | eged i nsi der
trading, were insufficient to establish a strong inference of
scienter. Wth respect to the nerger, the Court held that such a
noti ve was one found to be conmmonly possessed by nobst corporate
directors. It further held that the plaintiffs failed to all ege
any concrete and personal benefit to the individual defendants

stemmng fromthe nmerger, as required by the Private Securities

Litigation Reform Act (“PSLRA’). In re Radian, 612 F. Supp. 2d

at 608- 10.

Wth respect to the insider trading allegations, the
Court found that the plaintiffs’ allegations failed to
denonstrate sales that were “unusual in scope or timng” to
support an inference of scienter. First, the plaintiffs failed
to allege any insider trading facts as to Defendant Casal e, and
public filings denonstrated that Casale nore than tripled his
i nvestnent in Radian stock over the course of the class period.
Second, Defendant |brahinms stock sales were mninmal,
representing | ess than 1% and approxi mtely 2. 7% of his total
shares; the stocks were a portion of his overall conpensation;

and one sale was neant to cover tax liabilities. Third, although

" The Court decided the defendants’ notion to disniss prior
to Institutional Investors G oup v. Avaya, 564 F.3d 242 (3d Cr.
2009), which held that notive and opportunity is no |onger an
i ndependent neans to establish scienter.
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Def endant Quint sold 68% of his stock holdings, the plaintiffs
failed to allege any facts as to how this sale was unusual .
Further, the defendants offered a nore conpelling, noncul pable
reason for Quint’s sale: Quint was to | ose his position upon the
nmer ger between Radi an and M3 C, and he sold his stock because of
hi s i npendi ng departure. Fourth, considering the stock sal es
collectively, the defendants retained a conbined 88.6% of their
securities during the class period, underm ning a strong

i nference of scienter. 1d. at 610-13.

The Court al so found that all eged stock sales by the
two non-defendants did not add to a strong i nference of scienter
because the CCAC | acked any allegations to put the stock sales in
context. For exanple, the CCAC did not identify the non-
defendants or their roles at Radian, nor did it identify their
prior trading practices or conpare their sales to their overal
conpensation. 1d. at 610 n. 14.

The Court next determ ned whether the plaintiffs’
al l egations that the defendants failed to take an earlier
i npai rment charge on their C BASS invest nent denonstrated
consci ous m sbehavi or or recklessness to support a strong
i nference of scienter. The Court found the plaintiffs’
al | egati ons | acki ng.

First, the Court evaluated the plaintiffs’ claimthat

Radi an viol ated GAAP for failing to reported an inpairnment charge



by March 31, 2007, and that this constituted conscious

m sbehavi or or recklessness. The Court found that the CCAC and
public record countered the plaintiffs’ bald assertion that C
BASS was on the brink of insolvency in March; C BASS continued to
nmeet $290 million in I ender margin calls during the first six
nont hs of 2007 and $260 million in margin calls during the first
twenty-four days of July. The Court also found that even if an

i npai rment occurred prior to Radian’s announcenent, the
plaintiffs failed to allege facts that this act constituted an
extrene departure fromthe range of reasonabl e busi ness
treatnments permtted under GAAP: Radian’s auditor, Deloitte, did
not dispute Radian’s decision to wite down its investnent when
it did; MJdC also reported an inpairnent as a third-quarter

event; and the CCAC failed to allege with particularity when the
wite-down should have occurred. 1d. at 613-16.

Second, the Court determned that the plaintiffs failed
to sufficiently allege that the defendants knew or nust have
known that their statenments or om ssions presented a danger of
m sl eadi ng buyers or sellers. To the extent that the plaintiffs
relied on the defendants’ positions as corporate officers, such
general i zed i nmputati ons of know edge did not establish scienter.
Id. at 616.

Al | egati ons about Radian’s business relationship with
C-BASS were also insufficient to denonstrate that the defendants

knew of any accounting irregularities at CBASS. Although sone

10



courts all ow know edge of “core activities” to be inputed to a
conpany’ s highest officials, the plaintiffs failed to denonstrate
how C-BASS was a “core activity” of Radi an. 1d. at 616-17

The plaintiffs’ generalized all egations about the
subprinme industry and C-BASS s busi ness nodel also did not help
to establish scienter. The Court found this particularly true
because the defendants were one step renoved from C-BASS itself:
they were officers of a corporation that invested in the
corporation that is alleged to have pursued a risky business
strategy. Further, although the subprinme market suffered during
the class period, these facts were known by the plaintiffs and
the market at large. |In fact, the CCAC established that Radian
publicly disclosed its know edge of these facts when it discussed
the uncertainty of the subprinme market, the significant credit
spread wi dening, and C BASS s disappointing first quarter
results. 1d. at 617-109.

The Court next determ ned that statements fromthe
confidential w tnesses were not particularized evidence of what
t he defendants knew or nust have known. None of the w tnesses
was an enpl oyee of Radian G oup, Inc., and none stated that he or
she was in a position to know anythi ng about Radi an’s accounting
for its C-BASS investnent. [d. at 619-20.

The Court also noted that the nere representation that
a filing was not prepared in conpliance with GAAP or that a
Sar banes-Oxl ey certificate contributed to scienter was

insufficient initself to satisfy the PSLRA. Both required
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addi ti onal evidence of reckl essness or consci ous m sbehavi or,
which was | acking in the CCAC. [d. at 620.

Third, the Court rejected the plaintiffs’ reliance on
“after-the-fact” evidence to denonstrate scienter, including the
size of the inpairnment, Defendant Casale’s resignation from
Radi an, and Deloitte’'s decision not to stand for reappointnent.
The size of the inpairnment was insufficient to denonstrate
scienter because C-BASS was able to neet margin calls through the
end of July. In addition, both Radian and Md C provi ded an
additional $50 million to CGBASS in md-July, which wuld be
unusual if Radian had know edge that C-BASS would fold. Casale's
resignation did not denonstrate scienter because he resigned
three nonths after the class period, and the CCAC | acked any
allegations linking this resignation to fraud. Finally,
Deloitte’s decision to not stand for reappointnent did not evince
scienter because the plaintiffs put forward no evidence to
suggest this decision was due to Radi an’s consci ous m sbehavi or
or recklessness. Further, the fact that Deloitte was to end its
relationship with Radi an upon the Radi an- M3 C nerger denonstrated
a nore conpel ling, noncul pable inference conpared to an inference
of scienter. |d. at 621-22.

In view of the CCAC s failure to establish notive and
opportunity or circunstantial evidence of conscious m sbehavi or
or reckl essness, the Court dism ssed the plaintiffs’ § 10(b)
claim Because 8§ 10(b) liability is a necessary predicate for §

20(a) clainms, the Court dismssed the plaintiffs’ 820(a) claim

12



t 00. ld. at 622.

[1. New Allegations in the Plaintiffs’ CACAC

The plaintiffs provide several pages of new all egations
in their CACAC, consisting of: (1) nmore information regarding the

def endants’ know edge of GC-BASS s troubles, (2) nore details
regardi ng the nerger between Radian and M3 C, and (3) nore

details to bolster their allegations of insider trading.

A The Def endants’ Know edge

The CACAC adds several allegations neant to denonstrate
that the defendants knew in the begi nning of 2007 that C BASS s
busi ness was devastated. First, it adds nunerous paragraphs
further detailing the subprinme nortgage crisis at |arge. These
i ncl ude graphs detailing the collapse of the housing market in
2006; facts regarding an increase in the interest rates for
adj ustabl e-rate nortgages; and a list of nortgage conpanies, sone
of which were |oan originators fromwhich C BASS purchased its
| oans, that closed or decl ared bankruptcy in 2006 and 2007. It
asserts that in this environnment of nortgage defaults, declining
home val ues, decreasing remttance paynents, and financi al
difficulties experienced by nortgage originators, Radian knew or
shoul d have known about C BASS s financial troubles prior to July

30. CACAC 11 48, 76, 81-86, 88, 92, 96-98.°

8 The plaintiffs’ opposition to the defendants’ notion to
dism ss states that the anended conplaint clarifies with new
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Second, it adds statements fromthree confidential
wi tnesses (“CWs”) who are forner C- BASS enpl oyees.® The three
new CW note that C BASS purchased distressed | oans from
conpani es that were experiencing huge | osses and goi ng out of
busi ness during the class period. GC BASS s portfolio
denonstrated an increase in defaulting and fraudul ent | oans
wi t hout hope of a refund. Wth respect to margin calls fromC
BASS creditors, CW7 states that “it was known that C- BASS woul d
likely not survive the margin calls because it did not have
enough liquidity in reserves to pay themall.” 1d. 1 36-38,
101-02, 106, 108-09, 117-18, 123.

The CACAC al so adds statements fromthe CA nanmed in
the CCAC. CW4, a vice president of Radian Guaranty, states that
in late 2006 and into the first two quarters of 2007, C BASS s
situation was “dire” because “there were so many defaulting | oans
sitting in their portfolio.” 1d. § 101, 118.

Third, the CACAC adds al |l egations regardi ng the

al l egations that the defendants’ m srepresentations were an
extrenme departure fromthe standards of ordinary care because of
the circunstances of C-BASS s business and the failing subprine
market. Pls.” Opp. Br. 6-8. Alnost all of the citations to the
CACAC in this section of the plaintiffs’ brief, however, are to
paragraphs fromthe CCAC, which the Court already found infirm
Conpare CACAC 11 68, 70, 72-75, 105-107, 119, 123, 125, 136, 166,
204, with CCAC 11 59, 61, 63-66, 79-81, 88, 92, 93, 99, 117, 149.

® CW7 served as a Senior Forensic Underwiting Analyst at
C-BASS, CW8 was an assistant vice president of CGBASS s credit
surveillance departnent, and CW9 was a Vice President in C
BASS s financial analysis area. CACAC T 36-38.
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rel ati onshi p between Radian and CG-BASS. It asserts that not only
was Def endant Casal e a nmenber of C- BASS s Board of Managers, but
so too was Defendant Quint. It also adds a statenent during a
conference call on January 31, 2007, where Defendant |brahim
stated: “C-BASS is an inportant contributor to our earnings. GC
BASS reported very strong results last year.” It also asserts
that in 2006, C- BASS accounted for 16% of Radian’s earnings. 1d.
19 15(b), 59.

Fourth, the CACAC adds specific allegations regarding
C-BASS' s margin calls to denonstrate that the defendants nust
have known that C-BASS was severely affected by the subprine
market. These include Radian’s Form 8-K submtted to the SEC on
August 2, 2007, which states that, besides receiving $290 mllion
in margin calls during the first six nmonths of 2007, which C BASS
nmet, fromJuly 1 through July 29, 2007, C- BASS received $362.7
mllion in margin calls. O these, approximtely $200 mllion
were received on July 26 and 27.'° GC-BASS paid only $263.5 of

the $362.7 mllion in margin calls received in July. The CACAC

10°At times, the CACAC al |l eges that C BASS received $160
mllion in margin calls fromJuly 1 - 25, 2007. See, e.q., CACAC
1 137. At other tinmes, the CACAC all eges that C-BASS received
$260 million in margin calls during this tine period. See, e.qg.,
id. 1 204. C-BASS s press release confirnms the figure as $260
mllion. See Defs.’” 1st M Ex. 29, at A-859; CACAC Y 204. The
Court acknow edges, however, that the breakdown of margin calls,
$260 mllion fromJuly 1-25, and $200 nmillion fromJuly 26-27
does not match the allegation that C BASS received $362.7 nmillion
in mrgin calls fromJuly 1-29, 2007
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all eges that these July margin calls were not nentioned by the
defendants during the class period and specifically during the
July 25, 2007 conference call. [1d. Y 137-38, 142-43, 207.

Radi an announced in the Form 8-K that it concluded on
July 29, 2007, that a material inpairnent of its interest in C
BASS had occurred. M3 C made a simlar announcenent on its Form
8-K filed on August 1, 2007. MJd C stated that approxi mately $285
mllion was paid to satisfy July 2007 margin calls, of which
approximately $140 mllion was paid between July 19-26, 2007.
M3 C announced that its investnment in C BASS was inpaired on July
26, 2007. 1d. 1Y 139-141, 202, 206.

B. The M3 C Merger

The plaintiffs added several paragraphs to their

conplaint to bolster their clains of notive based on the MAd C
merger. The CACAC again recogni zes that Radian and M3 C agreed
to reduce their joint interests in CBASS as a condition of the
merger, and it alleges again that this was to avoid recogni zi ng
C-BASS s debt on the bal ance sheet. It adds that on July 19,
2007, both Radian and M3 C provided CBASS with $50 million in
unsecured credit, which CBASS drew fully upon on July 20 and 23,
2007. The plaintiffs claimthat this credit was to “keep C BASS
afl oat | ong enough for the Radian-M3d C nerger to go through.” It
al so all eges that Defendants |brahimand Casale were especially

incentivized to issue false and m sl eadi ng statenents because
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they were to receive executive or senior managenment positions in

t he new nerged conpany. 1d. 1Y 6, 142, 144-49, 170-71, 225.

C. | nsi der Tradi ng

Lastly, the CACAC adds statements to bol ster the
plaintiffs’ insider trading allegations. It adds the enpl oynent
positions of non-defendants Cal amari and Kasmar, who were
Radi an’ s Seni or Vice President, Corporate Controller, and
Presi dent and Head of International Mrtgage and Strategic
Initiatives, respectively. It also clarifies that the “Radi an
i nsiders” who allegedly engaged in insider trading are Cal amari,
Kasmar, and Defendants |Ibrahimand Quint. It then conpares the
salaries of Ibrahim Quint and Kasmar to the proceeds fromtheir
stock sales. Specifically, Ibrahims salary was $791, 346 and his
stock proceeds were $384,162; Qint’s salary was $370, 000, and
his proceeds were $8, 105, 070; and Kasmar’s sal ary was $455, 000,

and his proceeds were $745,833. 1d. 1 222-225 & n.11-13.

I11. Analysis

The Court finds that, upon consideration of the CACAC
as a whole, the plaintiffs have failed to sufficiently anend
their conplaint to allege facts that give rise to a strong
inference of scienter. The Court wll dismss the plaintiffs’ 8§
10(b) claim accordingly. The Court will also dismss the

plaintiffs’ 8§ 20(a) claimfor failure to allege an i ndependent
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violation of the securities | aws.

A. Section 10(b) d aim

Section 10(b) of the Securities Exchange Act forbids
t he use or enpl oynent of any deceptive device in connection with
t he purchase or sale of any security. 15 U S.C. 8 78j(b). Rule
10b-5, promul gated by the Securities and Exchange Conmm ssi on,
makes it unlawful “to make any untrue statenment of a nmateri al
fact or to omt to state a material fact necessary in order to
make the statenents nade . . . not msleading.” 17 CF. R 8§
240. 10b- 5.

The basic elenents of a § 10(b) claimare: (1) a
mat erial m srepresentation or om ssion, (2) scienter, (3) a
connection with the purchase or sale of a security, (4) reliance
on the m srepresentation, (5) economc |oss, and (6) |oss

causati on. Dura Pharm, Inc. v. Broudo, 544 U. S. 336, 341-42

(2005) .
Pursuant to the PSLRA, plaintiffs bringing suit under §
10(b) and Rule 10b-5 must satisfy a hei ghtened pl eadi ng standard.

Inst’| Investors Goup v. Avaya, 564 F.3d 242, 252 (3d Gr

2009). Their conplaint nmust: (1) specify each allegedly

m sl eadi ng statenent, why the statenment was m sl eading, and, if
an allegation is made on information and belief, all facts
supporting that belief with particularity; and (2) with respect

to each act or om ssion alleged, state with particularity the
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facts giving rise to a strong inference that the defendant acted
wth the required state of mind. 1d. at 253 (referencing 15
US C 8§ 78u-4(b)(1), (b)(2)). Wiere there are nultiple
defendants, the plaintiffs nust specify the role of each

def endant, denonstrating each defendant’s connection to the

m sstatenents or omssions. Wner Fanmily Trust v. Queen, 503

F.3d 319, 335-36 (3d Cir. 2007).

On a notion to dismss a 8§ 10(b) action, a court mnust:
(1) accept all factual allegations in the conplaint as true; (2)
consider the conplaint inits entirety, as well as docunents
incorporated into the conplaint by reference and matters of which
the court may take judicial notice; and (3) consider plausible
opposi ng i nferences, in determ ning whether the pleaded facts

give rise to a strong inference of scienter. Tellabs, Inc. v.

Makor Issues & Rights, L.T.D., 551 U S. 308, 322-23 (2007).

Scienter is a “nental state enbracing intent to deceive,
mani pul ate, or defraud.” Avaya, 546 F.3d at 252 (quoting Ernst &

Ernst v. Hochfelder, 425 U S. 185, 194 n.12 (1976)).

Prior to the Suprene Court decision in Tellabs, Inc. v.

Makor Issues & Rights, L.T.D., 551 U S. 308 (2007), the United

States Court of Appeals for the Third Crcuit held that a
conpl aint can establish a strong inference of scienter by
alleging either (1) facts to show that the defendants had the

nmotive and opportunity to commt fraud, or (2) facts that
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constitute strong circunstantial evidence of conscious

m sbehavi or or reckl essness. In re Suprema Specialities, |nc.

Sec. Litig., 438 F.3d 256, 276 (3d Cr. 2006); In re Al pharma

Sec. Litig., 372 F.3d 137, 148 (3d Cir. 2004).

In light of Tellabs, and after the Court issued its
deci sion granting the defendants’ first notion to dismss, the
Court of Appeals for the Third Crcuit held that a show ng of
notive and opportunity is no |onger an independent ground for
establishing scienter. Avaya, 564 F.3d at 276. | nstead,
plaintiffs nust allege facts that give rise to a strong inference
of either reckless or conscious m sbehavior. Avaya, 564 F.3d at
267-68. Courts should consider notive and opportunity along with
all of the other allegations in the conplaint to deci de whet her
collectively they establish a strong inference of scienter. |[d.
at 276-77.

The Court incorporates the analysis fromits prior
decision with respect to the plaintiffs’ failure to neet the
pl eadi ng requi renents of the PSLRA. Upon a consideration of the
old allegations and the new all egations as stated in the CACAC,
the Court finds that collectively, these allegations fail to

raise a strong inference of scienter.

1. The Def endants’ Know edge

The plaintiffs’ new allegations neant to denonstrate

that the defendants knew in the beginning of 2007 that C BASS s
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busi ness was devastated fail to add to a strong inference of
scienter. First, the new allegations and charts detailing the
subprinme market industry and C BASS s general business nodel do
not support a finding of conscious m sbehavior and reckl essness.
| nstead, they serve to establish that the market at |arge knew of

the subprinme industry’'s downward trend. See First Nationw de

Bank v. CGelt Funding Corp., 27 F.3d 763, 772 (2d G r. 2004)

(“[When the plaintiff’s loss coincides with a marketw de
phenonmenon causi ng conparabl e | osses to other investors, the
prospect that the plaintiff’s | oss was caused by the fraud
decreases.”).

| ndeed, this is not the first action to arise fromthe
subprinme nortgage crisis, nor the first to be dism ssed. See,

e.g., In re 2007 Novastar Fin. Inc., 579 F.3d 878 (8th G

2009); Ashland Inc. v. Mrrgan Stanley & Co., No. 09 CV 5415, 2010

U S Dst. LEXIS 31231 (S.D.N. Y. Mar. 30, 2010); Plunbers &

Steanfitters Local 773 Pension Fund v. Canadi an | nmperial Bank of

Commerce, No. 08 Cv. 8143, 2010 U.S. Dist. LEXIS 25041 (S.D.N. Y.

Mar. 17, 2010); Fulton County Enployees’ Ret. Sys. v. M3 C Inv.

Corp., No. 08-C-0458, 2010 U S. Dist. LEXIS 14037 (E.D. Ws. Feb.
18, 2010) (dism ssing conparable suit against M C for its
i nvestnent in C BASS).

Radi an itself acknow edged the market trend in its

vari ous conference calls, releases, and public filings. It
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expl ai ned on January 24, 2007, that “the subprine origination
business is in a state of uncertainty,” and on March 1, 2007,
that “[a]s a holder of credit risk, our results are subject to
macr oeconom ¢ conditions and specific events that inpact the
credit performance of the underlying insured assets.” CACAC 1Y
182, 184. In April 2007, Radian reported “disruptions in the
subprime market in recent nonths” and C-BASS s operating | osses
during the first quarter. 1d. at Y 186, 188. In May 2007,
Radi an disclosed that its first quarter results were “negatively
i npacted by the subprine nortgage disruption,” and that “C- BASS
incurred a |l oss of approximately $15 million as credit |osses and
credit spread widening in the subprine nortgage market inpacted
their results.” 1d. at f 192.

Second, the allegations relating to three new CW and
the additional allegations fromthe previous CW do not add to a
strong inference of scienter. The new allegations consist nerely
of additional details regarding C-BASS s |oan portfolio. The new
CW thensel ves are all enployees of C-BASS. None of the new
all egations purports to denonstrate information regardi ng the
def endants’ know edge during the class period.

CW need not have actual know edge of a defendants’
state of mnd if their particularized allegations help create a
strong inference of scienter. See Avaya, 564 F.3d at 268-70.

Here, however, the CW’' allegations |ack the required
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particularity to denonstrate how t he defendants knew or should
have known that their statenents were fal se or m sl eadi ng.

First, their allegations all relate to CBASS s general financial
state. Second, they do not contradict statenents made by the
def endants, particularly because the defendants acknow edged the
subprinme nortgage market and its inpact on C BASS, as noted
above. See Avaya, 564 F.3d at 264, 269 (noting that CW’
statenents directly contradicted the defendant’s repeated
assurances and added to a strong inference of scienter).

Third, the new paragraphs neant to bol ster clains of a
cl ose business relationship between Radi an and C- BASS prove
unconpel ling to add to a strong inference of scienter. The fact
t hat Defendant Quint was a C BASS board nenber along with
Def endant Casal e, and that C BASS accounted for 16% of Radian’s
earnings in 2006 are not particul arized allegations about the
def endants’ know edge, nor do they create circunstantial evidence
that the defendants engaged in consci ous m sbehavi or or
reckl essness by failing to announce an inpairnment at some point
prior to July 30, 2007.

To the extent that these allegations are neant to
denonstrate that C BASS was a “core activity” of Radian, they
fail. One nore board nenbership and the 16% earni ngs do not make
C-BASS a core activity of Radian. GC BASS, of which Radian hel d

only a 46% interest, was only one part of Radian’s snall est
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busi ness segnent, which conprised only 11% of Radian’s total

equity. See In re Stonepath G oup, Inc. Sec. Litig., No.

04- 4515, 2006 U.S. Dist. LEXIS 15808, at *34-36 (E.D. Pa. Apr. 3,
2006) (finding no scienter based on accounting irregularities in

conpany’s dom nant subsidiary). Contra In re Tel-Save Sec.

Litig., No. 98-Cv-3145, 1999 U.S. Dist. LEXI S 16800, at *14-15
(E.D. Pa. Cct. 19, 1999) (finding scienter because defendant CEO
sol ely negoti ated core business transactions and participated in
many of the transactions that involved m sstatenents).

Fourth, the additional details of GBASS s July margin
calls do not add to a strong inference of scienter. As a
prelimnary matter, the plaintiffs’ incorrectly state that the
defendants failed to nention the July margin calls during the
class period, particularly since Radian filed it’s Form 8-K
announcing the margin calls on August 2, 2007, before the class
period end date. Further, the July 25, 2007 conference cal
makes reference to CG-BASS s margin calls:

Radi an and M3 C each provided C-BASS with a

$50 mllion credit line, $100 in total, which

was fully drawn over the |ast week. The

current subprinme nortgage environment with

continuing margin calls has drai ned cash

resources and challenged liquidity for al

mar ket partici pants including CBASS which is

currently pursuing a nunber of options to
hel p strengthen its liquidity position.

Defs.” 1st M Ex. 27 at A-836. During the call, the defendants
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al so noted the “difficult market conditions” that C BASS was
facing, and they stated that “[t]here is no denying that today’s
environnent is nore difficult than antici pated, perhaps the nost
chal | engi ng environnent we have seen in a long tine.” |d. at A-
833. As of the July 25 conference call, C BASS had net all of
its margin calls, having paid $263.5 nmillion by the end of
July. ! See CACAC 1Y 137, 207.

The plaintiffs stress that om ssions and m sstatenents
during the July 25 conference call give rise to a strong
i nference of scienter because Radian wote down its investnent in
C-BASS only four days after the call. Putting aside any alleged
fal seness of the statenents nade or all eged om ssions during the
call, the plaintiffs cannot rest their case on this four-day
wi ndow. C-BASS received approximately $200 million in margin
calls, over two-thirds of the amount it received and net during
the entire first six nonths of the year, between July 25 - 29,
such that it is unsurprising that Radi an announced its inpairnent
days after July 25. Further, this wi ndow does not add to a

strong inference of the defendants’ scienter on January 23, 2007,

1 91n their opposition brief, the plaintiffs wite that the
def endants nmade “incrimnating statenents” during the July 25
conference call when responding to investors’ questions. PIs.
Qopp. 15. The plaintiffs, however, do not allege with
particularity that specific responses during this conference cal
were actually false. Nor do they acknow edge the defendants’
statenents that report on GBASS s liquidity and i ncom ng nmargin
calls.
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the start of the class period. This is particularly true since
during the class period, CBASS returned to profitability, as
noted by its second quarter profits. Defs.” 1st M Ex. 8 at A-

418, Ex. 29 at A-860.

2. Mer ger

The al l egations regarding the nerger between Radi an and
M3 C, also fail to support a strong inference of scienter.
First, taking the allegations as true, they still do not
est abli sh whether or when the defendants should have witten off
their investment in C BASS, such that the defendants’ statenents
were false. Second, the plaintiffs still allege that the
defendants’ notivation in selling their interest and in providing
the $50 million line of credit was sinply to conplete the nerger.
Such a notive is found to be generally possessed by corporate
directors and therefore insufficient to raise a strong inference

of scienter. See GSC Partners CDO Fund v. \Washi ngton, 368 F.3d

228, 237-38 (3d Cir. 2004).

Third, the new positions in the nerged conpany for
Def endant s | brahi m and Casal e do not enhance any inference of
scienter. New positions in a nerged conpany are al so general
notivations of nobst corporate directors, particularly of officers
i ke I'brahimand Casal e who al ready hel d high positions and were

prom sed high positions in the nerged entity. See GSC Partners,

368 F.3d at 237-38; Phillips v. LCl Int’l, Inc., 190 F.3d 609,
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623 (4th Cir. 1999) (“[Alllowng a plaintiff to prove a notive to
defraud by sinply alleging a corporate defendant’s desire to
retain his position with its attendant salary . . . would force
the directors of virtually every conpany to defend securities
fraud actions.”).

Fourth, although the new all egati ons provi de assertions
specific to the individual notivations of Defendants | brahi mand
Casal e, they fail to provide any notivation for Defendant Quint.
This om ssion raises doubt as to whether the nmerger was notivated
by an intent “to conceal the problens at C-BASS for as |ong as
possible.” See CACAC { 6; Tellabs, 551 U S at 326 (counting
om ssions and anbiguities in the conplaint against an inference
of scienter). Defendant Quint’s notivation is further underm ned
because he was to |l ose his job upon the nerger. Defs.’” 1st M

Ex. 4 at A-305.

3. | nsi der Tradi ng

The CACAC s additional allegations with respect to
insider trading also fail to add to a strong inference of
scienter. First, the new allegations do not refute the Court’s
prior findings of nore conpelling, noncul pabl e expl anations for
the stock sales. They do not include infornmation regarding
Def endant Casale’s trading history, and the plaintiffs do not
refute that Casale nore than tripled his Radian investnent. They

al so do not refute that Defendant |brahinis sales were consi stent
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with his prior trading history and snmall in relation to his
remai ni ng hol dings. Nor do the new allegations refute the

def endant s’ noncul pabl e expl anation for Defendant Quint’s sales
based on Quint’s expected departure from Radian after the M3 C
ner ger.

Second, although the plaintiffs added all egati ons about
non- def endants Cal amari and Kasmar that the Court identified as
absent fromthe CCAC, the new allegations are insufficient to add
to a strong inference of the defendants’ scienter. The
plaintiffs identify the enploynent positions of Calamari and
Kasmar and conpare Kasmar’s stock sales relative to his
conpensation. Calamari and Kasmar, however, are still not naned
as defendants, there are no allegations about Calamari’s
conpensation relative to his sales, there are no all egations
about Calamari and Kasmar’s trading histories, and there are no
al | egations about their know edge of C BASS or how their

know edge i npacted the defendants’ know edge. See In re Lexnmark

Int’l Sec. Litig., 234 F. Supp. 2d 680, 685 & n.1 (E.D. Ky. 2002)

(finding allegations regarding tradi ng by non-defendant insiders
irrel evant when eval uating defendants’ scienter); Plevy v.
Haggerty, 38 F. Supp. 2d 816, 834 n.12 (C.D. Cal. 1998)
(“[Unnaned insiders’] transactions are irrelevant to all eging
scienter against the five naned Defendants. In evaluating

defendants’ scienter, the PSLRA requires the Court to consider

28



each defendant’s sales separately.”) (internal quotes omtted).
Al so, both of the non-defendants resigned fromtheir

positions at Radian early into the class period, underm ning the

suspicion of their sales. Defs.” Reply Br. Exs. A B; see

G eebel v. FTP Software, Inc., 194 F.3d 185, 206 (1st Cr. 1999)

(“I't is not unusual for individuals |leaving a conpany . . . to
sell shares.”).

Just as the Court still finds that none of the
i ndi vidual stock sales adds to a strong inference of scienter, it
reaches the sane conclusion with respect to the collective sal es
alleged. It is undisputed that the defendants retained 88. 6% of
their Radian securities during the class period, and to infer
fraud fromtheir trading history “would be to assune that the
defendants intentionally defrauded the plaintiffs to their own

ultimate detrinent.” Lunm nent Mrtgage Capital, Inc. v. Merril

Lynch & Co., 652 F. Supp. 2d 576, 590 (E.D. Pa. 2009). Courts

reject such an inference that nmakes little economc sense. lnre

Digital Island Sec. Litig., 357 F.3d 322, 331 (3d Cr. 2004).

Taken col lectively, the allegations in the CACAC fai
to give rise to a strong inference of scienter. The Court finds
this particularly true because the CACAC does not cure the basic
flaws that the Court highlighted in its earlier opinion, nanely
that the plaintiffs fail to allege with particularity how and

when the defendants knew that their investnent in G BASS was
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impaired. It is undisputed that C-BASS nmet $290 nmillion in
margin calls during the first six nonths of 2007, and an
additional $260 mllion in margin calls fromJuly 1 through July
25, 2007. It is also undisputed that MJd C took its inpairnment on
July 26, 2007,* and that both Deloitte, Radian’s old auditor,
and Pricewat er houseCoopers, Radian’s new auditor, ! certified
Radian’s inpairnment as a third quarter event. It too is

undi sputed that Radi an made statenents about the downward trend
of the market and CG-BASS s margin calls during the class period,
and that C BASS experienced profits during its second quarter.
Considering all the evidence as a whole, including the CACAC and
the publically filed docunments of which the Court takes judici al

notice, the Court finds that the plaintiffs once again fail to

12 See CACAC 1 206. The plaintiffs note in the CACAC t hat
investors filed a suit against MdC in May 2008, alleging simlar
clainms against MAd C officials due to their investnent in C BASS.
CACAC 1 214. To the extent that this allegation was to
denonstrate that MAd C was “in on” a schenme to defraud investors,
it proves weak. In that suit, the court granted the defendants’
nmotion to dismss for simlar reasons stated herein, finding that
the plaintiffs failed to adequately plead falsity and scienter.
Fulton County Enployees’ Ret. Sys. v. MdC Inv. Corp., 08-C 458,
2010 U.S. Dist. LEXIS 14037 (E.D. Ws. Feb. 18, 2010).

¥ 1nits earlier decision, the Court addressed Deloitte’s
choice to decline reappointnent as Radi an’s auditor and found
that it did not add to a strong inference of scienter. The
plaintiffs did not allege that Deloitte’ s decision was due to
accounting irregularities, and Deloitte’ s engagenent w th Radi an
was expected to term nate upon the nmerger with MAC. 612 F
Supp. 2d at 621-22.

14 See Defs.’” 1st M Ex. 30 at A-1017, 1018.
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denonstrate that the defendants acted with consci ous m sbehavi or

or reckl essness.

B. Section 20(b) d aim

Section 20(a) of the Securities and Exchange Act
i nposes joint and several liability on any person who controls
any person |iable under any provision of the Exchange Act. In re
Al pharma, 372 F.3d at 153. A necessary predicate for § 20(a)
liability is an independent violation of the federal securities
| aws. Because the Court has found that the plaintiffs have not
stated a claimunder 8 10(b), there is also no § 20(a) violation.

This claimwi |l be dismn ssed.

| V. Concl usi on

For the reasons herein stated, the defendants’ notion
to dism ss the consolidated anmended cl ass action conplaint is
granted. Because the plaintiffs already filed original
conplaints, a consolidated class action conplaint, and a
consol i dat ed anended cl ass action conpl aint, and because the
plaintiffs had three nonths to anmend their conplaint that the
Court previously dism ssed, the plaintiffs’ case is dism ssed
wi th prejudice.

An appropriate order foll ows.
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ORDER

AND NOW this 30th day of April, 2010, upon
consi deration of the defendants’ Mtion to Dismss the
Consol i dat ed Amended C ass Action Conpl ai nt (Docket No. 67), the
plaintiffs’ opposition and the defendants’ reply thereto, as well
as the supplenmental exhibits submtted by the parties for this
notion and for the defendants’ first notion to dismss, and for
the reasons stated in a nmenorandum of | aw bearing today’ s date,
| T I'S HEREBY ORDERED t hat the defendants’ notion is GRANTED, and
this case is DI SM SSED W TH PREJUDI CE.

BY THE COURT:

[s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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