IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOWNER SALFORD TOWNSHI P,

Plaintiff, : ClVIL ACTI ON
V. .
No. 09- cv- 5081
| NTERNATI ONAL FI DELI TY
| NSURANCE COVPANY,

Def endant .

MEMORANDUM and ORDER

JOYNER, J. April 27, 2010

Before the Court is Defendant’s Mdtion to Disnmiss
Plaintiff’s Conplaint pursuant to Federal Rule G vil Procedure
12(b)(6) (Doc. No. 3) and responses thereto (Doc. No. 6, 7). For
the reasons set forth in the foll owi ng Menorandum we grant

Def endant’ s Moti on.

BACKGROUND*

Plaintiff, Lower Salford Township (“Plaintiff” or “the
Townshi p”), filed its Conplaint against International Fidelity
| nsurance Conpany (“Defendant” of “IFIC’) on Novenber 4, 20009.
Plaintiff seeks to recover damages from a mai nt enance bond

agreenent (“the Bond”) in the amount of $149, 000, insured by

1

In analyzing a Rule 12(b)(6) notion to dismss, we “accept all factua
al l egations as true, construe the conplaint in the |ight nost favorable to the
plaintiff, and determ ne whether, under any reasonable readi ng of the
conplaint, the plaintiff nay be entitled to relief.” Phillips v. County of
Al | egheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations omtted).
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Defendant. Plaintiff, Defendant, and T.H Properties (“the
Devel oper”) signed the Bond, but the Devel oper is not party to
this suit. The Devel oper entered into a maintenance agreenent
with Plaintiff on Cctober 2, 2007, and was responsible for

mai nt enance and repairs at Brownstone MII| (hereinafter “the
Devel opnment Project”), located in the Township. Plaintiff,

Def endant, and the Devel oper entered into the Bond pursuant to
t he mai nt enance agreenent between Plaintiff and the Devel oper.
The Devel oper was, and is, the principal on the Bond, and
Plaintiff was, and is, the obligee on the Bond.

Under the Bond, the Devel oper guaranteed Plaintiff *against
defective materials and workmanship in connection with [the
Devel opment Project].” According to the Bond, if Plaintiff
di scovers defective materials or workmanship, Plaintiff nust
notify the Devel oper and Defendant in witing within thirty days
of the discovery of the defect. The Bond initially covered the
period from Cctober 3, 2007, through April 4, 2009, and was |ater
ext ended t hrough March 24, 2010.

Before the Bond reached its initial expiration date,
Plaintiff’s engineer inspected the Devel opnent Project for itens
that needed repair. The Plaintiff’s engi neer outlined these
items in tw letters to Plaintiff and copied to the Devel oper’s
Vice President. A January 30, 2009, letter outlined certain

public inprovenent maintenance work to be perfornmed by the



Devel oper on the Devel opnent Project. A March 23, 2009, letter
fromPlaintiff’s engi neer outlined | andscapi ng nai nt enance al so
to be perfornmed by the Devel oper at the Devel opnent Project.

In md-June of that year, the Devel oper had not conpleted
all of the maintenance itenms fromPlaintiff’s engineer’s letters.
On June 18, 2009, Plaintiff provided witten notice to the
Devel oper that it had failed to “maintain certain | nprovenents
(as that termis defined in the M ntenance Agreenent) . . . .7
The June letter also states, “If you [the Devel oper] do not
correct these conditions within ten days of your receipt of this
letter, the Township will have no choice but to notify
[ Def endant] of the Devel oper’s default under the Miintenance
Agreenent and will request paynent [fromthe Bond].”? The
Devel oper did not address the specific maintenance requests. On
July 21, 2009, Plaintiff provided Defendant witten notice that
t he Devel oper was in default under the maintenance agreenent
because the Devel oper had not repaired or corrected all of the
conditions listed in its June 18, 2009, letter.

Despite the notice that Plaintiff provided to the Devel oper
and Defendant, to this date Defendant has not issued paynent to

Plaintiff. Therefore, Plaintiff filed its Conplaint claimng

2 The mai ntenance agreenment between the Devel oper and Plaintiff states

t hat upon receiving notice of repairs, the Devel oper nust comence work on the
mai ntenance itens within ten days. The nmi ntenance agreenent further states

t hat upon commrenci ng work, the Devel oper nust work diligently to conplete the
mai nt enance or repairs.



t hat Defendant materially breached the terns of the Bond.

Def endant, however, clains that Plaintiff failed to satisfy
a condition precedent to asserting a clai munder the Bond, and
because of this, Plaintiff does not state a clai mupon which
relief can be granted. Therefore, Defendant asks the Court to

dismss Plaintiff’s claim

STANDARD OF REVI EW

In response to a pl eading, under Federal Rule of Cvil
Procedure 12(b)(6), a defendant may assert by notion that the
plaintiff’s conplaint “[fails] to state a claimupon which relief
can be granted.” Fed. R Gv. P. 12(b)(6). 1In analyzing a Rule
12(b)(6) notion to dism ss, we “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of

the conplaint, the plaintiff nay be entitled to relief.”

Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cr. 2008)
(citations omtted). “To survive a notion to dismss, a civil
plaintiff nust allege facts that ‘raise a right to relief above
the speculative level . . . .’” 1d. at 232 (quoting Bell Atl

Corp. v. Twonbly, 550 U. S. 544 (2007)). In other words, the

plaintiff nmust provide enough facts to raise a reasonable
expectation that discovery will reveal evidence of the necessary

el ements of a particular cause of action. [d. at 234. 1In ruling



on a Rule 12(b)(6) notion to dism ss, the court may consider
docunents integral to or explicitly relied upon in the conplaint.

In re Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d Cr. 1999).

DI SCUSSI ON

The parties do not dispute that Plaintiff has stated a claim
for breach of contract.® Instead, Defendant clains that relief
cannot be granted for breach of contract because Plaintiff failed
to provide tinely notice to Defendant as required by the Bond.
Plaintiff asserts that notice was tinely.

Under Pennsylvania |law, a surety bond is a contract, and the
| anguage of the bond determ nes the surety’'s rights and

liabilities. Beckwith Mach. Co. v. Nat'l Union Fire Ins. Co.,

890 A. 2d 403, 406 (Pa. Super. Ct. 2005). Wiile construing the
surety agreenent’s intent fromthe |anguage taken as a whol e,
regard should be given to the attendant circunstances. Peter J.

Mascaro Co. v. Mlonas, 166 A 2d 15, 17 (Pa. 1960). However, the

obligation under a bond cannot be interpreted to extend beyond
the plain, normal neaning of the words used. Mller v.

Commercial Elec. Constr., Inc., 297 A 2d 487, 488 (Pa. Super. C

1982) .

Where the policy carries an anbi guous provision, the policy

3 In Pennsylvania, a claimfor breach of contract requires that the
plaintiff denonstrate (1) the existence and essential terns of a contract; (2)
a breach of that contract; and (3) subsequent damages fromthat breach
Qricron Systens v. Winer, 860 A 2d 554, 564 (Pa. Super. C. 2004).
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shoul d be construed against the insurer —the drafter of the

agreenent. Standard Venetian Blind Co. v. Anerican Enpire Ins.

Co., 469 A 2d 563, 566 (Pa. 1983). Contractual |anguage is
anbiguous if it is reasonably susceptible to different
constructions and capabl e of being understood in nore than one
sense, or if it is subject to nore than one reasonabl e
interpretation when applied to a particular set of facts.

Madi son Constr. Co. v. Harleysville Mut. Ins. Co., 735 A 2d 100,

106 (Pa. 1999). A provision of an insurance contract, then, is
anbi guous if reasonably intelligent persons, considering it in
the context of the whole policy, would differ regarding its

meaning. State Farm Mut. Auto. Ins. Co. v. More, 544 A 2d 1017,

1019 (Pa. Super. C. 1988). |If the contract is anbiguous, then
the fact finder may | ook to parol evidence to determ ne the

contract’s neaning. Hutchison v. Sunbeam Coal Corp., 519 A 2d

385, 390-91 & n.5 (Pa. 1986). However, where the bond’ s | anguage
is clear and unanbi guous, a court nust give effect to that

| anguage. Canal Ins. Co. v. Underwiters at Lloyd's London, 435

F.3d 431, 435 (3d Gr. 2006).
According to the Bond,

The condition of this obligation is such that, whereas
the Principal [the Devel oper] entered into a contract

[t he mai nt enance agreenent between the Devel oper and
Plaintiff] with the Gbligee [Plaintiff] for: Brownstone
MIIl-Site Inprovenents. And whereas, the Obligee
requires a guarantee fromthe Principal against
defective materials and workmanship in connection with
said Brownstone MII-Site Inprovenents. NOW
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THEREFORE, if the Principal shall nmake any repairs or
repl acenents whi ch may becone necessary during the
period of Eighteen Months (18) [f]rom Cctober 3, 2007
through April 4, 2009 because of defective materials or
wor kmanshi p i n connection with said contract of which
defectiveness the oligee shall give the Principal and
Surety [Defendant] witten notice within (30) thirty
days after discovery thereof, then this obligation
shall be void; otherwise it shall be in full force and
effect.

Def endant argues that the Bond requires Plaintiff to notify the
Devel oper and Defendant within thirty days of discovering the
need for maintenance or repairs. Once Plaintiff’s engineer
created a list of inprovenents for the Devel opnent Project,

Def endant believes the thirty-day notice period began running.
Def endant al so argues that Plaintiff should have copi ed Def endant
on those lists of |nprovenents.

Plaintiff, however, asserts that the Bond requires notice
within thirty days once Plaintiff has discovered defective
materials or workmanshi p from nmai nt enance al ready perfornmed by
t he Devel oper. According to Plaintiff, the engineer’s lists of
i nprovenents were not lists of defects in the Devel oper’s
wor kmanship or materials. Plaintiff believes the discovery of
the “defect” occurred in the Devel oper’s workmanshi p once the
Devel oper did not commence repairs within ten days foll ow ng the
June 18, 2009, notification, as required under the maintenance
agreenent between Plaintiff and the Developer. To Plaintiff, the
Bond's thirty-day notice requirenent began running once the

Devel oper’s ten-day period to commence wor k ended.



The Court rejects both parties’ interpretation of the Bond.
The Bond’s terms are unanbi guous. According to the Bond, the
Devel oper guaranteed agai nst “defective materials and
wor kmanshi p.” Webster’s Dictionary defines “defective” as
“having a defect: faulty,” as in “defective wiring.” Wbster’'s

Il New Riverside University Dictionary 355 (1994). The

di ctionary defines “workmanship” as “the art, skill, or technique
of a workman” or “the quality of such art, skill, or technique,”
as in “pewer of fine workmanship”; “sonething produced by a
wor kman”; or “the product of an effort of endeavor.” |[d. at
1328. Through the phrase “defective materials and wor kmanshi p,”
t he Devel oper guaranteed that when making inprovenents, it would
not use flawed or faulty materials. It also guaranteed that the
end product would not have inperfections. The phrase in the Bond
requires the Devel oper to have already perfornmed or executed a
task in which the Plaintiff nust then discover a defect in the
Devel oper’s materials or in the quality of Developer’'s work. A
failure to performis not a defect in workmanship, and the plain
terms of the Bond do not insure against a failure to perform
Plaintiff and Defendant di sagree as to when the Bond s
thirty-day notice period was triggered. However, the thirty-day
notice provision was never activated because there was no
di scovery of defective workmanship or materials of maintenance

al ready conpleted. The Bond does not state that it protects



against a failure to perform |If the parties neant for the Bond
to protect against a failure to performor conplete tasks, then
all parties could have incorporated that |anguage into the Bond.
Al t hough the mai nt enance agreenent nentions diligent performance
of mai ntenance itens, the terns of the maintenance agreenent are
not incorporated into the Bond and therefore cannot be
considered. Additionally, because the Bond is unanbi guous, there
is no need to anal yze the nai ntenance agreenent between Plaintiff
and the Devel oper to clarify the Bond' s terns.

Plaintiff argues that it provided the Devel oper with
mai nt enance requests, and the Devel oper failed to finish al
mai ntenance itens. Plaintiff does not argue that there were
defects in the materials or workmanship in the tasks the
Devel oper conpleted. Plaintiff, nonethel ess, seeks recourse
t hrough the Bond from Def endant.

Plaintiff has not discovered a defect in materials or
wor kmanshi p of the inprovenents al ready perfornmed by the
Devel oper. Although Plaintiff argues that its “di scovery” was
the Devel oper’s failure to conplete repairs fromthe engineer’s
lists, the discovery of a failure to performis not the discovery
of a defect in work already perforned. Plaintiff, therefore, has
no recourse under the terns of the Bond, and Defendant’s Mbdtion

to DDsmss Plaintiff’s breach of contract claimis granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LOMER SALFORD TOWNSHI P,
Plaintiff, : ClVIL ACTI ON
V. .
No. 09- cv- 5081
| NTERNATI ONAL FI DELI TY
| NSURANCE COVPANY,

Def endant .

ORDER
AND NOW this 27th day of April, 2010, upon consideration of
Def endant’s Motion to Dismiss Plaintiff’s Conplaint pursuant to
Federal Rule Civil Procedure 12(b)(6) (Doc. No. 3) and responses
thereto (Doc. No. 6, 7), for reasons set forth in the attached
Menorandum it is hereby ORDERED t hat Defendant’s Mtion is
GRANTED.

By the Court:

s/J. Curtis Joyner

J. Curtis Joyner, J.



