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| . | NTRODUCTI ON

Before the Court is Petitioner WIliamHarrison’s
(“Harrison” or “Petitioner”) Habeas Corpus Mtion, pursuant to 28
U S . C 8 2255, alleging three grounds for relief: (1) ineffective
assi stance of his trial counsel, in violation of his Sixth
Amendnent rights; (2) the Government’s Suppression of the
Brady/ G glio materials and (3) Harrison’s actual innocense. For
the reasons that follow, the notion will be denied.
1. FACTUAL BACKGROUND

This case has been before the Court since July 10,
2003. The Court provided an extensive chronol ogy and procedural
history of the case in its February 7, 2006 Menorandum denyi ng
Harrison’s notion for acquittal and for reconsideration of the

denial of his Rule 29 nobtion, United States v. Harrison, No. 03-

430, 2006 W. 287857 (E.D. Pa. Feb. 7, 2006), and will not do so

her e.



On July 8, 2004, a jury found Petitioner guilty on one
count of possession of a firearmby a convicted felon, in
violation of 18 U S.C. 8 922(9g)(1).

This Court originally sentenced Harrison to 210 nont hs
in prison, but, on May 19, 2006, follow ng the discovery of a
clerical error in the calculation of the applicable
sent enci ng gui deline range, pursuant to Federal Rule of Crim nal
Procedure 35(a) and with the agreenent of the parties, the Court
re-sentenced Harrison to 188 nonths inprisonnent. (See Doc. No.
131.) Harrison appeal ed, and his sentence and conviction were

affirmed. United States v. Harrison, No. 06-1970, 293 F. App’ X

929, 2008 W. 4368527 (3d Cir. Sept. 26, 2008).
[11. PROCEDURAL HI STORY
On Septenber 21, 2009, Petitioner filed the tinmely
i nstant habeas corpus notion, pursuant to 28 U . S.C. § 2255,
chal l enging this Court’s sentence and requesting that the Court
vacate, set aside, or correct his sentence for ineffective
assi stance of counsel. (See Pet’r. Mt., doc. no. 152.)
In his habeas notion, Petitioner alleges:
1. | nef fective assistance of counsel of trial
counsel, Carlos A Martir, Esq., in violation of
t he Si xth Amendnent;
2. The Governnent’s suppression of the Brady/Gglio

mat eri al s;



3. Harrison is actually innocent.
(See Pet’'r. Mt. at 6.)

On Decenber 30, 2009, the CGovernnent filed a response
in opposition to Petitioner’s 8 2255 notion, to which Petitioner
replied on February 9, 2010. (See Gov't Br.; Pet’'r. Reply.)
Petitioner’s notion is now ripe for adjudication.

I11. LEGAL PRI NCl PLES

A Legal Standard

Petitioner has filed this notion pro se. Although pro
se pl eadi ngs nust be construed liberally, a pro se petitioner
must be able to prove a “set of facts in support of his claim

which would entitle himto relief.” Haines v. Kerner, 404 U. S.

519, 520-21 (1972); see also United States v. Otero, 502 F.3d

331, 334 (applying Haines standard to pro se prisoner’s 8§ 2255
nmotion). A prisoner in custody may nove the sentencing Court to
“vacate, set aside, or correct” a sentence inposed “in violation
of the Constitution or laws of the United States.” 28 U S.C. 8§
2255. Section 2255 permts habeas relief for an error of |aw or
fact constituting a “fundanental defect which inherently results

in a conplete mscarriage of justice.” United States v. Eaknman,

378 F.3d 294, 297 (3d Cr. 2004) (citing H1Il v. United States,

368 U.S. 424, 428 (1962)).
Section 2255 provides that “[u]lnless the notion and the

files and records of the case conclusively show that the prisoner
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is entitled to no relief, the court shall . . . grant a pronpt
heari ng thereon, determ ne the issues and make findings of fact
and conclusions of law with respect thereto.” 28 U S.C. § 2255.
Conversely, a court may dism ss a 8 2255 notion where the record

shows that the novant is not entitled to relief. United States v.

Nahodil, 36 F.3d 323, 326 (3d Cr. 1994).

B. Appl i cabl e Law

1. Ineffective Assistance of Counsel

Under the Sixth Armendnent, crimnal defendants are
entitled to the “*effective assistance of counsel’ -- that is,
representation that does not fall *‘below an objective standard of
reasonabl eness’ in light of ‘prevailing professional norms.’”

Bobby v. Van Hook, --- US ----, 130 S. C. 13, 16 (2009)

(citing Strickland v. Washi ngton, 466 U S. 668, 686 (1984)). The

Strickland Court devel oped a two-pronged standard governi ng

i neffective assistance of counsel clains. 466 U S. at 668.

First, a petitioner nust show that his counsel’s
performance was deficient. 1d. at 687. To denonstrate
deficiency, a petitioner nust show that his trial counsel’s
performance “fell bel ow an objective standard of reasonabl eness,”
a performance which the court judges based on the case-specific
facts and “as of the tinme of counsel’s conduct.” 1d. at 688, 690
(establishing that failure to raise a neritless clai mdoes not

warrant ineffectiveness as counsel).
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Second, a petitioner nust show that the deficient
performance prejudi ced the defense. [d. To establish prejudice
by a deficient performance, a petitioner nust denonstrate that
“counsel s errors were so serious as to deprive the defendant of

afair trial or a trial whose result is reliable.” Strickland,

466 U.S. at 687. Here, Petitioner nust show that “there is a
reasonabl e probability! that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.”
Id. at 694.

2. Brady/Gglio Viol ation

The Governnent is required to disclose materi al

excul patory evidence to a defendant under Brady v. Maryland, 373

US 83 (1963). Anewtrial is warranted when there is a
reasonabl e probability that disclosure of undisclosed evidence

woul d have altered the outcone of the case. United States v.

Bagl ey, 473 U. S. 667 (1985); Gov't of Virgin Islands v. Martinez,

780 F.2d 302, 306 (3d Cr. 1985). In addition, when there is a
factual issue regarding whether a Brady violation occurred, and
such clainms are not frivolous or pal pably incredible, a defendant

is entitled to a hearing by the court. Martinez, 780 F.2d at 306

(citing United States v. Al exander, 748 F.2d 185, 193 (4th G

1984); United States v. Dansker, 565 F.2d 1262 (3d Gr. 1977),

! “A reasonabl e probability is a probability sufficient
to underm ne confidence in the outcone.” [|d. at 687.
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cert. dism ssed, 434 U S. 1052 (1978)).

The Supreme Court extended the Brady rule when it
decided Gglio v. United States, 405 U. S. 150 (1972), which

requires the Governnment to al so disclose inpeachnment materials.
Under Gglio, “[when the reliability of a given w tness nay well
be determ native of guilt or innocence, nondisclosure of evidence
affecting credibility” justifies a newtrial irrespective of the
good faith or bad faith of the prosecution. Id. at 153-54. The
evi dence nust be material and “[a] newtrial is required if the
false testinony could . . . in any reasonable |ikelihood have
affected the judgnent of the jury . . . .” Id. at 154.

V. ANALYSI S

A. | neffective Assistance of Counsel d aim

The Court denies Petitioner’s ineffective assistance of
counsel clai mbecause Petitioner fails to neet either prong of

Strickland. Even assum ng that any of the exanples of

i neffective assistance of counsel proffered by Petitioner
constitute deficient performance to satisfy prong one of

Strickland, Petitioner cannot show that these actions were

prejudicial to his defense.

Specifically, Petitioner contends that Martir, his
trial counsel, “fail[ed] to confer with Harrison pre-trial.”
(Pet’r. Mot. at 4.) Petitioner clains that, based on counsel’s

| ack of investigation, he was never afforded the opportunity to
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conpose a cogent trial strategy and this resulted in Martir’s
inability to investigate possible | eads and excul patory evi dence.
Moreover, Harrison clainms that Martir “lacked enthusiasmfor the
case which was manifested by his failure to investigate.” (ld.
at 5.)

It is well settled that a defendant who refuses to
cooperate with his trial counsel cannot |ater conplain about his
counsel’s strategic choices or failure to present certain

defenses. See Cox v. Ayers, 588 F.3d 1038, 1052 (9th Gr. 2009)

(def endant who cl ained that he would create a courtroom
di sturbance if counsel raised a certain defense cannot conplain

about counsel’s failure to raise it); Hocks v. Collins, 384 F. 3d

204, 215 (6th Cr. 2004) (defendant who refused to cooperate in
def ense counsel’s efforts to present a defense of |ack of nental
state due to cocaine intoxication did not receive ineffective
assi stance of counsel).

Here, it is undisputed that Harrison refused to
cooperate — or even speak — with M. Mrtir prior to trial.
| ndeed, the Court found “the defendant refus[ed] to comrunicate
with counsel fromthe tine of his indictnment through Septenber
2004, two nonths after the trial was conpleted.” Harrison, 2006
WL 287857, at *9. This uncooperative conduct started with
Harrison’s objection to the replacenent of his first trial

counsel with M. Martir shortly after his indictnent. Later,



Harrison filed numerous pro se notions prior to and after trial.
Mor eover, Harrison consistently presented argunents that defense
counsel advi sed were unwi se and damagi ng to his cause, including
Harrison’s repeated challenge to this Court’s jurisdiction over
him Harrison fails to explain how M. Mrtir could have
possi bly investigated this case, as Harrison w shed, when
Harrison refused to even speak with M. Mrtir before and during
the trial. If Martir failed to communicate with Harrison,
Harrison has no one to blanme but hinself.

Even considering Harrison’s claimon the nerits,

applying the principles set forth in Strickland, Harrison has

failed to show that the result of his trial would have been
different, absent defense counsel’s alleged errors. In fact,
because the evidence agai nst Harrison was overwhel m ng, the
result of the trial would not |ikely have been different, absent

the clained errors. See Loliscio v. Goord, 263 F.3d 178, 196 (2d

Cir. 2001) (affirm ng denial of habeas corpus notion and noti ng
“t he consi derabl e anount of circunstantial evidence of

petitioner's guilt presented at trial”); Herman v. Butterworth,

929 F.2d 623, 627 (11th Gr. 1991); accord dayton v. G bson, 199

F.3d 1162, 1178 (10th Gr. 1999) (rejecting claimof prejudice
even in face of defense counsel’s errors because evi dence was

overwhel m ng); Tokar v. Bowersox, 198 F.3d 1039, 1049 (8th Cir

1999) (sane); Strouse v. lLeonardo, 928 F.2d 548, 556 (2d Cr




1991) (sane); accord Strickland, 466 U S. at 696.

At trial,? the Government offered the testinony of
Phi | adel phia Police Oficer Bill Erwin who personally observed an
i ndi vi dual shoot a gun, chased that individual, and determ ned
that it was Harrison. Not only was Harrison the only individual
on the street, but at the tinme of his apprehension he was stil
carrying the distinctive orange bag he was hol di ng when he
di scharged his illegal weapon. Oficer Ermin’ s testinony was
confirmed by the evidence of an independent civilian, M. Santa
Coni x, who saw a man with an orange bag run past her w ndow
i medi ately after she was awakened by gun shots. This wtness
saw the man di scard sonething into a vacant lot. (See Trial Tr
July 7, 2004 at 73-75.) The discarded item made the sound of

metal on nmetal when it |landed. |In a subsequent search, the

2 The Court has al ready summari zed the Governnent’s
strong evidence in this case as foll ows,

[ T] he defense has not nade a showing that the evidence
presented woul d probably lead to an acquittal. At trial,
the governnment put forward testinmony from twelve
W tnesses to establish its proposed factual scenario.
These witnesses included four police officers present at
the scene on the norning of the incident, the detective
who processed the crine scene, a worman who heard the
shots and call ed 911, a 911 di spatcher, a woman who heard
the shots and whose car was shot, and four expert
w tnesses who established the bullets at the scene cane
fromthe recovered gun, the origin of the recovered gun,
and that the defendant had prior convictions. Based on
this evidence, a unaninous jury returned a verdict of

guilty.
Harri son, 2006 WL 287857, at *9.
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police recovered a gun froma truck bed in the vacant | ot
identified by Ms. Coni x.

In the instant notion, which repeats argunents nmade in
his previous notions for acquittal and a new trial, Harrison
makes only mnor criticisns of the defense M. Mrtir presented.
Hs only claimis that M. Mrtir did not point out m nor
i nconsi stenci es between the tinme listed in police paperwork and
the tines identified by witnesses or inconsistencies in the
description of Harrison’s clothes. Again, he fails to show what
excul patory evi dence woul d have been uncovered by further
i nvestigation.

In reality, M. Martir raised nuch nore substanti al
i ssues on behal f of Harrison such as: (a) the police did not have
fingerprints or gunpowder residue analysis to tie Harrison to the
gun; (b) the police had to chase Harrison through the streets at
ni ght and may not have gotten a good | ook at Harrison; (c) at the
time of the arrest, Harrison told police a colorable story about
why he was there that did not involve his possession of the gun;
and (d) the police had returned the distinctive orange bag to
Harrison’s girlfriend and could not produce it at trial. (See,
e.g., Trial Tr. July 7, 2004 at 40-41.) Al though they were ably
presented, the jury rejected these defenses.

Harri son cannot show how any further investigation,

evidentiary objections or cross-exam nation by his counsel would
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so have altered the course of his trial that the jury would have
acquitted him 1ndeed, given the many significant obstacles
Harrison presented to an effective defense, M. Martir
performed well, presenting a coherent defense that the Governnent
failed to prove that it was Harrison that had the gun.

Contrary to Harrison's assertions, the fact that the
W t nesses’ testinmony nmay have differed by a few m nutes about
the precise time of his arrest or the description of his clothing
is not a sufficient reason to grant hima newtrial. In fact,
Harrison was allowed a full and fair opportunity to litigate
this precise issue in his notion for a new trial, including
numer ous conti nuances, extensive briefing, and a | engthy
evidentiary hearing. The Court will not entertain Harrison's
attenpts to use his 8 2255 notion as a vehicle for relitigating
portions of the district court's previous decision on his Rule 33

nmotion. See United States v. Derewal, 10 F. 3d 100, 105 n.4 (3d

Cir. 1993) (“Many cases have held that Section 2255 generally
‘“may not be enployed to relitigate questions which were raised

and considered on direct appeal.’”) (quoting Barton v. United

States, 791 F.2d 265, 267 (2d G r. 1986) (collecting cases)).
Petitioner points to nothing to underm ne the Court’s confidence
inits previous decision.

B. Brady/Gglio Violation d aim

Harrison clains that the Governnment failed to turn over
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excul patory evidence in that it did not provide himw th an
al l eged CAD (conputer aided dispatch) report relating to and the
recording of an alleged 9-1-1 call made by Juanita Seabourne, a
governnment w tness who owned the car that Harrison shot with the
gun he was | ater charged with possessing. Harrison argues that
the al |l eged Seabourne recording, and related CAD report, would
have exposed tinme frame inconsistencies which, in turn, would
have | ead to the conclusion that he was already detai ned when the
crime was being commtted.

Brady hol ds that “suppression by the prosecution of
evi dence favorable to an accused upon request viol ates due
process where the evidence is material either to guilt or
puni shnment, irrespective of good faith or bad faith of the
prosecution.” 1d. at 87. Evidence is material for purposes of
Brady where a reasonable probability exists that the outconme
woul d have been different had the evidence been disclosed. Riley
v. Taylor, 277 F.3d 261, 301 (3d Cr. 2001) (en banc).

Harrison's argunent that the all eged Seabourne 9-1-1
call and related CAD report would have been excul patory is
unpersuasive. There is sinply no evidence of record that the
all eged 9-1-1 call or report contain any excul patory evi dence.
Wth respect to the 9-1-1 call, according to her testinony at
trial, Seabourne did not make a 9-1-1 call regarding the shots

she heard. She testified that after hearing gunshots, she laid
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in her bed until the gunshots stopped. (See Trial Tr. July 7,
2004 at 135.) After the gunshots stopped, Seabourne | ooked out
her front door and saw the police were al ready on the scene
several mnutes after she heard the shots. (l1d. at 136.)
Moreover, wth respect to what the Government avers is the only
CAD report in its possession, the Governnent produced it to
Harrison prior to trial and used it as a trial exhibit. (See
Gov't Ex. 7B; Trial Tr. July 7, 2004 at 140.)

The parties agree that another 9-1-1 call, nmade by
soneone ot her than Ms. Coni x, was accidently played at trial
during Ms. Conix's direct exam nation.® (See Pet’'r. Mdt. at 11
n.4; accord Trial Tr. July 7, 2004 at 79-80, Gov't Br. at 8.)

Not ably, Harrison cannot articul ate anythi ng persuasive about the
call’s alleged excul patory nature. In his npotion, Harrison
argues that if the m stakenly played call indeed was nade by
Seabourne, and if he had the CAD report for that call, he nay be
able to show that it did not match up precisely with the tines
listed in the CAD report for Ms. Conix’s call or line up with the
W tness testinony at trial. Even crediting Harrison’s
unsupported theory, it would only produce m nor inconsistencies

whi ch woul d not underm ne his conviction. Hence, there has been

3 Harrison contends this was 9-1-1 call was nade by
Seabourne. However, the Government does not agree and contests
the rel evance of this call which the Court instructed the jury to
disregard. (See Trial Tr. July 7, 2004 at 80-81.)
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no show ng of materiality under Brady. See R ley, 277 F.3d at 301

(materiality requires showi ng of a reasonable probability that
t he outconme woul d have been different had the evidence been
di scl osed).

C. Actual | nnocense

Cl ai M ng actual innocence, Harrison sinply attenpts to
reargue the facts of his defense which both the jury, this Court
and the Court of Appeals previously rejected.* A notion pursuant
to 8 2255 is not the proper forumto attenpt to reargue the facts
of the Petitioner’s case, which is all Harrison attenpts to do
here. Rather than argue his actual innocence, Petitioner sinply
reiterates his previous clains that there are inconsistencies in
the Governnent’s evidence that give rise to a defense. Such an
argunment is not a basis for relief pursuant to § 2255.
| V.  CONCLUSI ON

For the aforenentioned reasons, Petitioner's § 2255
habeas petition will be denied on all grounds w thout a hearing.
Moreover, no certificate of appealability will issue pursuant to
28 U. S.C. 8§ 2253(c) because Petitioner has not nade a substanti al

showi ng of the denial of a constitutional right. See United

4 Harri son appeal ed his conviction, arguing these precise
clains which the Court of Appeals rejected. See Harrison, 293 F
App’ X 929. Because he had a full and fair opportunity to
litigate these issues on appeal, his notion is barred.

Ri ascos-Prado v. United States, 66 F.3d 30, 33-34 (2d Cir. 1995);
see also Schlup v. Delo, 513 U S. 298, 318 (1995) (“[A] habeas
court may not ordinarily reach the nerits of successive clains .

absent a showi ng of cause and prejudice.”) (citations and
footnote omtted).
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States v. Cepero, 224 F.3d 256, 267-68 (3d Cir. 2008).

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
) CRI M NAL ACTI ON
V. : NO. 03-430

ClVIL ACTI ON
NO. 09-4271

W LLI AM HARRI SON
ORDER
AND NOW this 28th day of April, 2010, for the reasons
provided in the acconpanyi ng Menorandum it is hereby ORDERED
1. Petitioner’s notion to vacate/set aside/correct
sentence, pursuant to 28 U S. C. § 2255, (doc. no.
152) i s DEN ED

2. Petitioner’'s petition will be DI SM SSED

I T 1S FURTHER ORDERED t hat a certificate of

appeal abi lity® shall not issue and that this case shall be marked

CLGOSED.

5 A prisoner seeking a wit of habeas corpus has no

absolute entitlenent to appeal a district court’s denial of his
petition. 28 U S.C. 8§ 2253(c)(1). Rather, a district court nust

first issue a certificate of appealability (COA). 1d. “A [COA
may issue . . . only if the applicant has nade a substanti al
showi ng of the denial of a constitutional right.” 1d. at 8§

2253(c)(2). To make such a show ng, petitioner “nust denonstrate
that reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong,” Tennard v.
Dretke, 542 U.S. 274, 282 (2004) (quoting Slack v. MDaniel, 529

U S. 473, 484 (2000)), or that “the issues presented were ‘adequate
to deserve encouragenent to proceed further.’”” Mller-El v.
Cockrell, 537 U S. 322, 335-36 (2003) (quoting Barefoot v. Estelle,
463 U.S. 880, 893 n.4 (1983)). Petitioner has not made the

requi site showing in these circunstances.
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AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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