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Before the Court is Defendant’s notion for summary
j udgnment (doc. no. 24) and Plaintiff’s response thereto (doc. no.
25). For the reasons set forth bel ow, Defendant’s notion for

summary judgnent will be granted in part and denied in part.

BACKGROUND

For purposes of this notion, the facts cited bel ow
are either undisputed or viewed in the |ight nost favorable to
Plaintiff.

On January 27, 2006, Plaintiff Norman W MCain

(“Plaintiff”) initiated this personal injury action against his
enpl oyer Defendant CSX Transportation, Inc. (“Defendant”), after
Plaintiff was injured during the scope of his enploynent,
pursuant to the Federal Enployers’ Liability Act (“FELA"), 45

U S.C. 88 51-60, the Federal Safety Appliance Acts, 45 U.S.C. 8§

1-16, and the Boiler Inspection Acts, 45 U. S.C. 88 22-34.



Plaintiff seeks an award of $150, 000 conpensatory damages. See
Pl . s Conpl.

In his conplaint, Plaintiff alleges that while working
as a machinist for Defendant, a conmon carrier by railroad
operating a line and systemof railroad throughout the United
States, he was exposed to “excessive and harnful cumul ative
trauma to his knees, arns, and hands,” allegedly resulting in
occupational repetitive stress syndrone. See id. 1 4, 8; see
also Def.’s Mot. Summ J. Ex. B. 13:3-10, MCain Dep. (Plaintiff
admtted that injuries are limted to his right knee).

Plaintiff was enpl oyed by Defendant as a machinist in
Waycross, Ceorgia fromapproximately October 1969 through January
2005. See Def.’s Mot. Summ J. T 2. Further, Plaintiff alleges
that his injuries were caused, in whole or in part, wthin the
scope of his enploynent by Defendant’s fourteen “negligent” acts,
including but not limted to failure to provide: a safe place to
work, timely and adequate ergonom cs progranms, periodic testing
of physical effects of work, and adequate warning as to the
hazardous working conditions. 1d. 1 11

On February 15, 2006, Defendant filed its answer,
admtting Plaintiff’s allegations in part and denying themin
part. Defendant admits that it is a successor in interest to the
Seasboard Coast Line Railroad and does business in Phil adel phia,
Pennsyl vania. See Def.’s Answer § 2. However, Defendant asserts

affirmati ve defenses, including but not limted to, failure to



state a clai mupon which relief may be granted, contributory
negligence, statute of limtations, statutory |imtations of
recovery under FELA, and inproper venue.'?!

On August 28, 2009, Defendant filed a notion for
summary judgnent, to which Plaintiff responded on Septenber 11,
2009. See doc. nos. 24, 25, respectively. The issue is now

properly before the Court.

1. JURI SDI CTI ON

This Court has jurisdiction pursuant to the FELA, 45
U.S.C. 88 51-60,2 the Federal Safety Appliances Act, 45 U. S.C. 88

1-16, and the Boiler Inspection Acts, 45 U. S.C. 88 22-34.

III. LEGAL STANDARD

A. Motion for Summary Judgment under Rule 56

! On March 9, 2007, Defendant filed a notion to transfer
venue (doc. no. 10), which Plaintiff opposed (doc. nos. 11-12).
This Court denied Defendant’s notion to transfer venue w thout
prej udi ce on Qctober 3, 2007 (doc. no. 13).

2 Section 51 provides:

Under this act [45 USCS 88 51 et seq.] an action may be
brought in a circuit [district] court of the United
States, in the district of the residence of the
defendant, or in which the cause of action arose, or in
whi ch the defendant shall be doing business at the tine
of commenci ng such action. The jurisdiction of the courts
of the United States under this act [45 USCS 88 51 et
seg.] shall be concurrent with that of the courts of the
several States.

45 U.S. C. § 51.



Summary judgment is appropriate if there is no genuine
issue of material fact and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c). The “mere
existence” of disputed facts will not result in denial of a
motion for summary judgment; rather there must be “a genuine

issue of material fact.” Am. Fagle Qutfitters v. Lyle & Scott

Ltd., 584 F.3d 575, 581 (3d Cir. 2009) (quoting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence might
affect the outcome of the litigation and a dispute is “genuine”

if “the evidence is such that a reasonable jury could return a

verdict for the nonmoving party.” Liberty Lobby, 477 U.S. at
248.

“After making all reasonable inferences in the
nonmoving party’s favor, there is a genuine issue of material
fact if a reasonable jury could find for the nonmoving party.”

Pignataro v. Port Authority of N.Y. and N.J., 593 F.3d 265, 268

(3d Cir. 2010) (citing Reliance Ins. Co. v. Moessner, 121 F.3d

895, 900 (3d Cir. 1997)). While the moving party bears the
initial burden of showing the absence of a genuine issue of
material fact, the non-moving party “may not rely merely on
allegations or denials in its own pleading; rather its response
must-by affidavits or as otherwise provided in [Rule 56]-set out
specific facts showing a genuine issue for trial.” Fed. R. Civ.

P. 56(e) (2).



Furthernore, in order for a court to grant sumary
judgnent in a FELA negligence case, the defendant nust
denonstrate the absence of a genuine issue of material fact on at
| east one of the required elenents for negligence and that the
i ssue should be resolved in its favor as a matter of | aw. See,

e.d., Snolsky v. Consolidated Rail Corp., 780 F. Supp. 283, 290

(E.D. Pa. 1991); Lauria v. Nat’'l R R Passenger Corp., No. 95-

1561, 1997 W. 83767, at *3 (E.D. Pa. Feb. 20, 1997). “[A] FELA
plaintiff need only present a m ni num anount of evidence in order

to defeat a summary judgnent notion.” Hyones v. CONRAIL, 926 F.2d

262, 268 (3d Cr. 1991). Further, in FELA cases, sumary
judgnent is appropriate “only in those extrenely rare instances
where there is zero probability either of enployer negligence of
that any such negligence contributed to the injury of an enpl oyee

ld. (internal quotation omtted).

B. Federal Enployers’ Liability Act

FELA provides that "[e]very commobn carrier by
railroad . . . shall be liable in damages to any person suffering
injury while he is enployed by such carrier . . . for such injury
or death resulting in whole or in part fromthe negligence of any
of the officers, agents, or enployees of such carrier . . . ."
45 U.S.C. § 51 (1986).

However, FELA is not a workers’ conpensation statute
and does not require railroad enployers to insure the safety of

their enployees. See, e.q., Consolidated Rail Corp v. Gottshall,

512 U. S. 532, 543 (1994); lnman v. Baltinore & Ghio R R Co., 361

U S 138, 140 (1959). Nevertheless, the Suprene Court has
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liberally construed FELA to further the statute's broad renedi a

goal. Gottshall, 512 at 543; see Qutten v. Nat’'| R Passenger

Corp., 928 F.2d 74, 76 (3d Cir. 1991) (“[Al n enpl oyee can recover
under the FELA so |long as the enployer's negligence ‘played any
part, even the slightest, in producing the injury or death for

whi ch damages are sought.’”) (internal citation omtted).

V. ANALYSI S

In his notion for sunmary judgnent, Defendant argues
that sunmary judgnent is warranted on Plaintiff’s clains of
personal injury under FELA because (1) Plaintiff failed to file
his lawsuit within the three year statute of limtations; and (2)
Plaintiff’s clainms regardi ng uneven or unlevel ballast are
preenpted by federal |law. See Def.’s Mt. Sunm J.

Plaintiff, in opposition, argues that his injury as to
his right knee is within the applicable statute of limtations
and there is no federal preclusion in regards to ballast clains
brought pursuant to FELA. Plaintiff argues that the clains that
Def endant failed to provide Plaintiff with a reasonably safe
pl ace to work are neritorious. Further, Plaintiff contends that
he is entitled to present evidence of the nature, condition,
and/ or size of Defendant’s ballast under FELA, in proving the
unsafe nature of the work environnment. See Pl.’s OQopp’'n to Def.’s
Mot. Summ J. (doc. no. 25).

A. Statute of Limtations

The statute of limtations nmay be raised by a Rule



56(c) notion. When a statute of limtations begins to run is
ordinarily a question of fact. Wen the facts are established,

the inquiry beconmes a question of law. Dole v. lLocal 427, 894

F.2d 607, 609 (3d Gr. 1990).

Pursuant to 8 56 of FELA, a railroad enpl oyee nust
bring an action “within three years fromthe day the cause of
action accrued.” 45 U S.C. § 56. Under the “discovery rule,” a
plaintiff’s cause of action accrues when the injury manifests

itself. Uie v. Thonpson, 337 U. S. 163, 170 (1949) (devel oping

the “di scovery rule” in occupational disease cases). However,
for injuries that occur over tine, such as repetitive stress
injuries, the specific date of injury is difficult to determ ne.
In this situation, the Suprene Court found that “when the
specific date of injury cannot be determ ned because an injury
results fromcontinual exposure to a harnful condition over a
period of tinme, a plaintiff's cause of action accrues when the

injury manifests itself.” Czyzewski v. CONRAIL, 1997 U S. D st.

LEXIS 87, *6 (E.D. Pa. 1997) (citing Uie, 337 U.S. at 170)
(finding that a plaintiff’'s cause of action accrues when she knew
or shoul d have known about the injury and causation). Thus, the
cause of action for a repetitive stress injury, under FELA,
“accrues when a plaintiff has know edge of both the existence and

cause of his injury.” 1d. (citing United States v. Kubrick, 444

U S. 111 (1979)).°3

3 The Kubrick court found that the plaintiff, by failing
to determne the facts underlying the injury and its causati on,
did not act in a “reasonably diligent manner” and therefore,

-7 -



On January 30, 2003, Plaintiff first visited Dr. Randal
F. OBrien, an orthopedic specialist, after experiencing pain in
his left knee. See Pl."s Mem in Opp’'n *13. Dr. OBrien
di agnosed Plaintiff with bilateral degenerative joint disease on
February 13, 2003. |d. Plaintiff filed this FELA claimon
January 27, 2006.

In this case, Plaintiff bears the ultimte burden of
establishing that he filed suit within three years of both the
date he was aware of his injury and the date the cause of his

injury was or should have been discovered. See Kichline v.

Consolidated Rail Corp., 800 F.2d 356, 361 (3d Cr. 1986)

(holding that a FELA plaintiff bears the burden to establish the
injury occurred during the relevant tinme period).

At the summary judgenent stage, however, Defendant, as
the noving party, nust show the absence of a genuine issue of
material fact as to whether Plaintiff knew or should have known
of the existence and cause of the injury prior to January 27,
2003, or nore than three years fromthe date Plaintiff filed
suit. See Fed. R Cv. P. 56(c). In response, the non-noving
party bears the burden of pointing to facts of record that raise
a genuine issue of material fact as to whether the injury and its
cause were discoverable within the three years prior to January

27, 2006 (the date the suit was filed). 1d.

wai ved | egal renedy. See 444 U.S. at 122 (finding that the
plaintiff "need only have nmade inquiry anong doctors with average
training and expertise in such matters to have di scovered that he
probably had a good cause of action.”).

- 8 -



1. Plaintiff's Left Knee

Def endant argues that the undi sputed facts denonstrate,
in accordance with Plaintiff’s testinony and nedi cal records,
that Plaintiff’'s painin his |left knee began prior to January 27,
2003 and he was aware that knee problens could develop fromhis
line of work. See Def.’s Mot. Summ J.

a. Actual Injury

First, Plaintiff testified that he experienced pain in
his left knee for nearly two years prior to his initial visit.
See Def.’s Mot. Summ J. Ex. B, McCain Dep. 42-43. Second,
Plaintiff visited Dr. Oguchi and Dr. Herrington, who determ ned
he was suffering fromarthritis in his |left knee prior to his
first visit with Dr. O Brien on January 30, 2003. 1d. 17 11-12,
15; McCain Dep. 41:16-43:25.% Third, Dr. OBrien testified that

4 In his deposition, Plaintiff testified as to the
fol | ow ng:

Q But you think that your doctor, whether or not it was
Qgucci or Herrington, told you that you probably had an
arthritic condition in your knee.

A Yeah.

Q Sonetinme maybe as early as 2001?

A: I’mnot sure about a date on that

Q Well, no. | nean, if | have arecord fromDr. O Brien
from1l of 03, 1/30 of ‘03 that says you had knee pain
that existed two years prior to that and it becane
progressively worse, | just do the math and m nus two
years is 1/30 of ‘O01.

A: Ckay .

Q Sol was just tryingto figure out —it was definitely
bef ore 2003?



the onset of pain in Plaintiff’s left knee was 2001. ld. T 14;
see also Def.’s Mot. Sunm J. Ex. C, O Brien Mdical Rec.

(indicating Plaintiff’'s I eft knee pain extended for several years

prior to the visit on January 30, 2003).° Therefore, Defendant

A. Ckay .
Q Do you disagree with it in any way?
A:  No.
McCai n Dep. 42:16-21; 43:5-10; 43:23-35.
5 Plaintiff also testified that:
Q So you had a conversation about your knee pain with
one of your doctors, and you think it may have been Dr.
Qgucci prior to seeing Dr. O Brien?

A: Dr. Qgucci put nme on nedication.

Q What nedication was that?

A: Cel ebrex.

Q And what was that for?

A: The pain.

Q And that was the pain in your knee?

A: And arm and —

Q At that time — when did you first take that

medi cati on?

A: You know I' mnot sure. | probably took that nedication
a coupl e of years.

Q Sir, was it a couple years prior to seeing Dr.
O Brien?

A. Dr. OBrien, yes.

See McCain Dep. 41:16 - 42:7.



has shown that there is no genuine issue of material fact that
Plaintiff was aware of the injury to his left knee as early as
2001.

b. Plaintiff’'s Awareness of Injury

Def endant al so argues that Plaintiff knew or should
have known that the injury in his left knee was |ikely caused by
his work history, and that he failed to tinely investigate the
nature and cause of injury. |In support, Defendant avers that, as
early as the 1990s, Plaintiff was aware that repetitive activity
syndrone could occur fromhis line of work. See Def.’s Mt.

Summ J. 4 (arguing that where Plaintiff attended a screening for
carpal tunnel syndrome, he becanme aware of repetitive activity
syndrone and its effects on the body).

Specifically, Defendant argues that Plaintiff failed to
do his duty to investigate the injury to his left knee and
determ ne its cause once he saw physicians in 2001. See MCain
Dep. 44:9-24 (“Q And at the tine that either Dr. Ogucci or Dr.
Herrington nentioned to you that you m ght have arthritis in your
| eft knee, did they talk to you about what may have been causi ng
or contributing to that? A No. Q D d you have any idea what
m ght have been the source of the arthritic condition in your
knee or the pain you were experiencing in your knee at that tine?
A: No. Q D d you do any investigation to determ ne what m ght
have been causing that? A No. Q Was there anything in your

l[ifetime that you were doing other than working that could have

- 11 -



been a cause or contributor to that problen? A No.”").
Plaintiff clearly testified that no other work or activity could
have contributed to the pain he experienced in his |left knee.

Plaintiff saw Dr. Ogucci and Dr. Herrington sonetine in
2001. At that tinme, Plaintiff knew that his left knee was
experienci ng severe pain, was infornmed by doctors that it m ght
be arthritis, and though Plaintiff knew that the likely activity
that could be causing the pain was his work, did nothing further
to determne the source of his injury for the follow ng two
years.® Further, Defendant points out that Plaintiff was aware
anot her co-worker, M. Hall, who also worked as a machini st, was
experiencing problens wwth his knees prior to the onset of his
knee-rel ated pain. See Def. Mot. Summ J. 4 (citing MCain Dep.
25:3-5, 15-22).

Based on the testinony and nedical records in the
record, the Court finds that Plaintiff began experiencing pain in
his left knee as early as 2001 and was aware or shoul d have been
aware that the pain to his left knee stemmed from his work
activity.

Under these circunstances, Plaintiff’'s cause of action

6 See Pl.’s Opp’'n Ex. 3 at 11-12, McCain Supp. Dep, dated
6/17/09 (Plaintiff stated that “sonetine in 2003 . . . . | went
to Dr. OBrien, and he did injections in that [left] knee and
told, you know, that at that tinme was the arthritis. And he
comment ed about wal ki ng on the ballast rock and everything. O
course, he asked nme where | worked; and he referenced that m ght
be agitating it.”).

- 12 -



began to accrue starting in at |east 2001, since the injury was
di scovered and the cause of the injury was discoverable (i.e.,
Plaintiff knew or should have known a cause of his injury) at
that time. Pursuant to the three-year applicable statute of
limtations, Plaintiff’s cause of action as to his left knee
expired in 2004. Plaintiff did not file this action until 2006.
Therefore, Plaintiff’'s clains as to his left knee are tinme barred
and Defendant’s notion for summary judgnment as to Plaintiff’s

| eft knee is granted.

2. Plaintiff’'s R ght Knee

Here, unlike the argunment concerning the left knee,
Def endant points to no specific facts of record, than once
Def endant was informed by Dr. O Brien that he had bilatera
repetitive activity syndrone in his left knee, he was on notice
of the injury to his right knee. In opposition, Plaintiff
explains that while his left knee experienced pain prior to
January 30, 2003, his right knee did not have substantial pain
until 2004.

a. Actual Injury

Plaintiff testified that the pain only began in his
right knee following his Ileft knee replacenent surgery in 2004.
See McCain Dep. 49:24-50:12 (“Q I'msorry, M. MCain, |I'mjust
trying to talk to you about what your current synptons are in
your knees right now. . . . A | have just pain, sharp pain and

swel ling sonetinmes in ny right knee. Q And how | ong has t hat

- 13 -



been going on? A Severely like it is now, a year. Q And how
about when you first m ght have experience pain | ess severely? |
don’t know how else to —- A Are you tal king about the right
knee? Q Yeah. A It started right after |I had ny other knee

replaced in 2004.”"); but see id. 51:3-16 (“Q So in the early

part of January of '03 or the early part of 2003, it is possible
you m ght have been having pain in your knee? A: Uh-huh. Q
Your right knee? A: Yeah. | don't recall that but that's — Q
But you're not disputing it? A No. No. | wouldn't dispute Dr.

OBrien. Q Is it possible that you m ght have had pain in your

right knee prior to going to see Dr. OBrien? A | don't recal
that. | don't recall it. I mean, | don't recall telling himthat,
but — Q@ So it's a possibility? A But he x-rayed it, so | nust

have told him").

Since Plaintiff testified that his right knee did not
cause himpain prior to 2004, and Defendant has not pointed to
any facts of record stating otherw se, Defendant has failed to
show t hat no genuine issues of material fact exist as to whether
Plaintiff knew or should have known of the injury to his right
knee prior to January 27, 2003, or three years or nore fromthe
date he filed suit. See Def.’s Mot. Summ J. Ex. C, O Brien
Medi cal Rec. (determ ning, after x-raying both knees, that
Plaintiff was suffering fromnedial epicondylitis and
degenerative joint disease in the |eft knee). Therefore, the

Court need not address the second prong of the analysis, whether

- 14 -



Plaintiff knew or shoul d have known the cause of the injury.
Under these circunstances, Defendant’s notion for
summary judgnent as to Plaintiff’s right knee will be denied.

B. Federal Precl usion’

Here, the Court nust determ ne whether Plaintiff’s
cl ai ms brought under FELA as to his right knee are, as Defendant
argues, federally precluded pursuant to the Federal Railroad
Safety Act (“FRSA’). Plaintiff avers that when working as a
machi ni st for Defendant he was exposed to repetitive occupati onal
trauma as a result of “repetitive bending, tw sting, craw ing,
stoopi ng, and wal ki ng on uneven or unlevel ballast.” See Conpl.
11 8-9.

Def endant argues that the Federal Railroad Safety Act
(“FRSA") and the Federal Railroad Adm nistration (“FRA”) preclude
Plaintiff’s ballast claimas a matter of law. See Def.’s Mbt.
Summ J. 24. Specifically, Defendant argues that, assum ng the
FRSA can preclude FELA clains, the FRSA bal |l ast regul ati ons cover
Plaintiff’s ballast claimwth respect to “subject matter,”
t hereby precluding Plaintiff’s remaining clains.

In his deposition, Plaintiff testified that specified

! Concepts of preenption and preclusion, although
intended to exclude simlar kinds of clainms, are analytically
distinct. Preenption occurs when federal |aw displaces state
| aw. Preclusion, on the other hand, is where one federal statute
supersedes anot her federal statute. Mller, 159 M. App. 162-63
(“The legal event triggered by a superseding [federal] statutory
provision [in this case FRSA supersedi ng FELA negligence cl ai ns],
however, is issue preclusion, not preenption.”).

- 15 -



tracks existed alongside the trains for the enpl oyees’ use when
servicing the trains. See Def.’s Mot. Summ J. Ex. B. 84-85.
Plaintiff further testified that, in 2002, Defendant renoved the
bal | ast after many conplaints fromthe enpl oyees and resurfaced
the area wth asphalt. See Pl.’s Qop’'n Ex. 2 at 6:21-7:4 (“Q
Did you ever make any conpl aints about wal king on ballast? A
Yes, in our safety neetings. Not only | brought that up but a

| ot of the other enployees brought it up. W tried for years to
get better wal king conditions out in the test-outfield, yes; and
they finally did asphalt that area.”). Plaintiff stated that he
felt as though the asphalt was an easier wal king surface since it
was | evel, as opposed to the ballast which was rocky. See Def.’s
Mot. Summ J. Ex. B. 84-85.

To determ ne whether Plaintiff’s injury clains rel ated
to the subject matter of ballast size and condition are federally
precl uded, the Court nust consider the relevant federal statutes.
FELA provides railroad enployees with a federal private cause of
action for injuries based on the enpl oyer’s negligence. See 45

US C 8§ 51; see also Norfolk S. Ry. Co. v. Sorrell, 549 U S.

158, 165-66 (2007) (“Absent express |anguage to the contrary, the
el ements of a FELA claimare determ ned by reference to the

comon law. ").?8

8 See CSX Transp., Inc. v. Mller, 159 M. App. 123, 128-
29 (Ml. C. Spec. App. 2004) (“The FELA law is a hybrid. It
hovers anbi val ently between workers' conpensation | aw and the
common law tort of negligence. It is neither, but it partakes of

- 16 -



On the other hand, the FRSA provides railroad safety
regul ations as pertaining to “railroad operations . . . and
railroad-related accidents and incidents.” 49 U S. C. § 20101;

see also CSX Transp. v. Easterwood, 507 U.S. 658 (1993) (holding

that FRSA preenpts state | aw negligence cl ains and precl udes

federal injury clains based on negligence under FELA); Waymire v.

Norfolk S. & W Ry. Co., 218 F.3d 773 (7th Gr. 2000) (finding

that the FRSA preenpts state | aw and precl udes federal negligence
cl ai ms brought under FELA).

The purpose of FRSA “is to pronote safety in every area
of railroad operations and reduce railroad-rel ated accidents and
incidents.” 49 U S. C. 8§ 20101. The Secretary of Transportation
is authorized thereunder to “prescribe regulations . . . for

every area of railroad safety . . . .” Rooney v. Gty of Phila.

623 F. Supp. 2d 644, 663 (E.D. Pa. 2009) (citing 49 U.S.C. 8
20103(a)).° However, the FRSA only explicitly preenpts state
| aws, regulations and orders. It is silent as to whether “other

federal safety standards” are precluded. N ckels v. Gand Trunk

W RR, 560 F.3d 426, 429 (6th Cr. 2009) (currently on appeal

characteristics of both.”).

° Though the FRSA was anended in 2007, under 49 U.S.C
20106, those anendnents only apply to “activities or events”
(e.g., injuries) that occurred or were caused after January 18,

2002. Kurns v. Chesterton, 2009 U.S. Dist. LEXIS 7757, *15-16
(ol dberg, J.) (E.D. Pa. 2009). Here, since Plaintiff’'s
remai ni ng right knee claimbegan to run after 2002, the FRSA
amendnent s apply.
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to the Suprenme Court). 10

The Sixth Circuit recently held that a railroad
enpl oyees negligence cl ai ns brought pursuant to FELA were
“precluded by the FRSA if they woul d have been preenpted if

brought by a non-enpl oyee under state law.” See N ckels, 560

F.3d at 430. There, the plaintiff brought an action against his
enpl oyer for repetitive occupational trauma that caused injury to
hi s knees based on oversized track ballast. [d. The Sixth
Crcuit analyzed whether the FRSA precludes a FELA claimif it
woul d have preenpted the sane claimbrought “as a state-|aw
negl i gence action” and whether plaintiff's clains were of a
subject matter preenpted by FRSA. |d.

The Ni ckels court found that, in order to neet

10 However, 8§ 20106 of the FRSA, entitled “Railroad
Preenption Clarification,” is an express preenption provision
t hat does not preenpt all state-based negligence actions:

(b) darification Regarding State Law Causes of Action —
(1) Nothing in this section shall be construed to preenpt
an action under state |aw seeking damages for persona
injury, death, or property damages alleging that a party
(A) has failed to conply with the federal standard of
care established by a regulation or order issued by the
Secretary of Transportation . :

(B) has failed to conply wth |ts own plan, rule or
standard that it created pursuant to a regulation or
order issued by either of the Secretaries; or

(C has failed to conply with a state | aw, regul ation or
order that is not inconpatible with subsection (a)(2).
(2) This subsection shall apply to all pending state | aw
causes of action arising fromevents or activities .

49 U S C. § 20106.



Congress’ purpose of uniformty, the FRSA “can be achieved only
if [federal rail safety regulations] are applied simlarly to a
FELA plaintiff’s negligence clains and a non-railroad enpl oyee
plaintiff's state | aw negligence claim” [|d. (citing Lane v.

RA Sinms, Jr., Inc., 241 F.3d 439, 443 (5th Cr. 2001); see also

Waymre, 218 F.3d at 776; Dickerson v. Staten Trucking, Inc., 428

F. Supp. 2d 909, 913-14 (E.D. Ark. 2006); Major v. CSX Transp.

Inc., 278 F. Supp. 2d 597 608-10 (D. Ml. 2003); MIller, 159 M.
App. at 123). Further, the court found that where the FRSA
regul ated ball ast tracking and preenpted negligence clains based
on the nature and size of ballast, the plaintiff’s clains were
precl uded under FELA. Mller, 560 F.3d at 430-31 (finding that
FRSA' s preenption provision covered state | aw negligence clains
where “the Secretary has prescribed a regulation or issued an
order ‘covering the subject matter of the State requirenment’”)
(citing 49 U S.C. § 20106).
The FRSA regul ates bal last tracking and provides that:
Unless it is otherw se structurally supported, all track
shal | be supported by material which will -
(a) Transmt and distribute the |load of the track and
railroad rolling equi pnent to the subgrade; (b) Restrain
the track laterally, longitudinally, and vertically under
dynam c | oads inposed by railroad rolling equi pnent and
thermal stress exerted by the rails; and (c) Provide
adequat e drai nage for the track; and (d) Maintain proper
track crosslevel, surface, and alinenment.
49 C.F.R § 213.103. The N ckels court explicitly found that
“the regul ation substantially subsunes the issue of ball ast

size.” 560 F.3d at 430.



Here, Plaintiff avers that injury to his knees arose
from“squatting and bending, getting in awkward positions to work
and wal ki ng on ballast rock, clinbing up and down | oconotives.”
See McCain Dep. 14:23-24. During his tinme working for
Def endant, Plaintiff was a machinist who worked primarily in

three areas: in a brake shoe job,!? | ead worker on the test-out

1 See also McCain Dep. 14:19-15:3 (“Q Can you tell ne
what it is about your job or your job duties that you think
caused or contributed to the devel opnent of the problens in your
knees? A Well, it would probably be a nunber of things. The
squatting and bending, getting in awkward positions to work and
wal ki ng on bal |l ast rock, clinbing up and down | oconpbtives. And
clinbing on a | oconotive is nmuch different than clinbing stairs.
It is alnbst a direct straight up and straight down clinb. Just
daily things we had to do that would attribute to that.”).

12 In his deposition, Plaintiff explained that the brake
shoe job was |ike a service pit for the | oconotives, during which
he woul d have to wal k back and forth along a table to inspect the
underbelly of the |oconotive (e.g., axles, brake shoes) resting
on the track. See McCain Dep. 72-78 (“Q So it wasn’t —that job
didn’t necessarily involve a |ot of repetitive bending up and
down, right, or squatting up and domm? A | would say it did
i nvol ve sonme, yes.”). Plaintiff worked on the brake shoe job for
“three, four years” during his enploynment with Defendant which
spanned from 1986 through 2004. 1d. at 21:17-19 (noting that
Plaintiff spent eighty percent of his tinme on the brake shoe job
i nside the shop that was paved and twenty percent of his tine
nmovi ng | oconotives that required wal king on ballast). During his
time working on the brake shoe job, Plaintiff was often in the
“ready field,” where the |oconotives that had been serviced would
be put, which had ballast rock until it was paved wth asphalt
sonetime around 1999. |[d. at 84:15-25; 85:16-24 (“Q Before they
paved it, what kind of rock was there? Was there wal king stone
there? A No, there wasn't. Q Wat kind of rock was it? A
Bal |l ast rock. Q How big was the rock? A Some of it probably
as big as this can. Q As a soda can? A: Yeah, and sone
smaller.”). Plaintiff also testified that ballast tracks had to
be wal ked across in order to get the wal king path provided to
enpl oyees was likely a dirt path, not ballast rock. [d. at 88.
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field,®® oil and water job! and hostler-type duties. See id.
68:1-5 (noting that a hostler was required to nove a | oconoti ve,
whi ch required repetitive clinbing up and down | adders).

Ni ckels is distinguishable. In N ckels, the Court
found that the FRSA regul ated ballast size in regards to its
pl acenment on the train tracks. 560 F.3d 430-31. Since the
bal | ast was used to stabilize the train tracks, it was regul ated
under FRSA § 213.103. |1d. By contrast here, Plaintiff does not
al one contend that the ballast was the sole cause of his
injuries. Specifically, Plaintiff stated that his injuries were
i kely al so caused by repetitive squatting and bendi ng and
clinmbing up and down | oconotive |adders. |In fact, Plaintiff
argues that, though the ballast rock contributed to his injuries,

his time on the trackside wal kways contributed to his injured

13 Plaintiff stated that he worked in the test-out
position for roughly eight or nine years, which was |located in
the service center, but involved a significant anount of wal king
(al so on ballast rock) and clinbing. See McCain Dep. 15:24 -
17:10; 95:16-18; 99:21-100:1 (“A: If you have five or six
| oconotives and you got to dig themall out of here, it takes
time and a lot of clinbing, getting up and down on different
| oconotives. Get themback in the hole, get off these, wal k over
here (indicating) and get on this one, clinb up on this one, and
nove it to wherever you need it.”). In this position, Plaintiff
woul d build between ten and twelve trains in an eight-hour shift.
See McCain Dep. 101.

14 Plaintiff testified that he worked on the oil and water
job for a short period of time, however it involved “a
significant anmount of bending and stooping” with a “heavy hose”
full of oil. See McCain Dep. 96:11-13, 13-15 (noting that this
j ob was conpleted inside the facility where there was no ball ast
rock).
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knees. See i1d., at 433-34 (Rogers, J., dissenting) (“Nothing in
49 C. F.R 8 213.103 or any related regul ati ons addresses the
i ssue of trackside wal kways and bal |l ast size. The regul ations
requi re adequate support for the trains, and advert in no way to
the nature of a wal king surface.”).?®

Under these circunstances, the Court finds that while
Plaintiff’s clains based on the nature and size of the track

bal | ast are precluded, see N ckels, his clains based on

repetitive “squatting, bending and clinbing up and down

| oconotive” |adders are not, under the applicable FRSA

regul ation, § 213.103.%® Therefore, Plaintiff’s FELA negligence
clains are not precluded by FRSA regul ati ons and Defendant’s
nmotion for summary judgnent as to Plaintiff’s right knee cl ai ns

is granted in part and denied in part.

V. CONCLUSI ON

15 The only FRSA provision regul ati ng wal kways is §
213.37(c), which provides that vegetation nust be controlled so
as not to interfere with “enpl oyees’ trackside duties.” 1d. at

434 (Rogers, J., dissenting); but see Mb. Pac. RR Co. v. RR
Commin of Tx., 833 F.2d 570, 574 (5th G r. 1987) (finding that
FELA relief would be precluded if a “wal kway requirenment or other
safety regul ation that hindered or prevented a railroad from
conplying sinultaneously with an FRA regul ation designed to
enhance safety in a different area").

16 Plaintiff has al so asserted that other theories of
liability exist (i.e., Defendant failed to adequately warn the
enpl oyees regardi ng work-rel ated dangers, failed to provide an
ergonom ¢ safety program and failed to provide adequate wal ki ng
surfaces). See Pl.’s Qop’' n *22.
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For the reasons set for above, Defendant’s notion for

summary judgnent will be granted in part and denied in part.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORMAN MCCAI N, : Cl VIL ACTI ON
: NO. 06-387
Pl aintiff,
V.
CSX TRANSPORTATI ON, | NC.

Def endant .

ORDER

AND NOW this 23rd day of April 2010, after
consi deration of Defendant’s notion for summary judgnent (doc.
no. 24), it is hereby ORDERED as foll ows:

As to clainms concerning Plaintiff’s |left knee,
Def endant’ s notion for summary judgnent is GRANTED,

As to clainms concerning Plaintiff’s right knee,
Def endant’ s notion for summary judgnent is GRANTED in part and
DENIED in part. It is granted for clains based on the nature and

size of the ballast, as precluded under N ckels v. Grand Trunk W

RR, 560 F.3d 426 (6th Cir. 2009), and it is denied for clains
based on Plaintiff’s “squatting, bending and clinbing up and down
| oconotive | adders.”

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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