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MEMORANDUM
McLaughlin, J. April 20, 2010

The plaintiffs nove to remand this case to state court
on the ground that the pleadings fail to provide the information
necessary to establish diversity jurisdiction. |In response, the
def endant noves to anend the notice of renobval to cure the
defective jurisdictional allegations. The Court denies the
plaintiffs’ notion and grants the defendant’s notion.

Loui s and Regina Monica allege that M. Mnica was
injured at his place of business while operating a forklift. The
plaintiffs allege that the defendant had an agreenent with M.
Monica’s enployer to nmaintain and service the forklift.

In their notion to remand, the plaintiffs argue that
the pleadings insufficiently establish the citizenship or
domcile of the plaintiffs. No pleading explicitly states that
the plaintiffs are citizens of Pennsylvania or domciled in

Pennsyl vania. The conplaint states that the plaintiffs are



Pennsyl vani a residents. The notice of renpoval states that the
plaintiffs’ principal place of residence is in Pennsylvani a.

The plaintiffs also argue that the defendant
insufficiently pled the citizenship of the defendant corporation.
In the answer, the defendant affirnms the conplaint’s statenent
that the defendant’s principal place of business is in
Pennsyl vania.®' In the notice of renmpbval, the defendant states
that it nmaintains “a” principal place of business in New Jersey,
not that New Jersey is its principal place of business.

In response to the plaintiffs’ notion, the defendant
filed its notion to anend the notice of renoval, both to
establish that New Jersey is its principal place of business and
to state that the plaintiffs are citizens of Pennsylvania. The
plaintiffs oppose the defendant’s notion to anend, arguing that
the defendant’s failure to properly plead the Iocation of its
princi pal place of business in either the answer or the notice of
renoval presents an incurable defect.? The plaintiffs also argue
that Pennsylvania is the defendant’s principal place of business.

Pursuant to 28 U . S.C. 8§ 1332(c)(1), a corporation is

deened to be a citizen of any state in which it is incorporated

! The defendant anended its answer to deny that its

princi pal place of business is in Pennsylvania on March 10, 2010,
after the plaintiffs had filed the notion to renand.

2 In their response, the plaintiffs do not appear to

object to the defendant’s anendi ng the notice of renoval to state
that they are Pennsylvania citizens.

2



and of the state where it has its principal place of business.
The United States Court of Appeals for the Third Grcuit has held
that a party has not properly pled jurisdiction if it pleads that
it has “a” principal place of business in a foreign state, rather
than pleading that “its” principal place of business is in a

foreign state. J & Rlce Cream Corp. v. California Snoothie

Li censing Corp., 31 F.3d 1259, 1265 n.3 (3d Gr. 1994). A party,

however, may correct this jurisdictional defect by submtting
supporting material to show that its principal place of business
was in a foreign state at the time the conplaint was filed. [d.?

Because the jurisdictional defect in the notice of
renmoval may be cured, the Courts decision turns on whether the
def endant has submtted materials supporting its assertion that
its principal place of business is in New Jersey.

The United States Suprenme Court recently held that “the
phrase ‘principal place of business’ refers to the place where
the corporation’s high |level officers direct, control, and

coordinate the corporation's activities.” Hertz Corp. v. Friend,

130 S.Ct. 1181, 1186 (U. S. 2010). The Suprene Court approved of
the I ower federal courts’ use of the nmetaphorical phrase “nerve

center” to describe the principal place of business and stated

3 The plaintiffs argue that J & R is distinguishable from
this case because the plaintiff in J & R did not contest
diversity. The plaintiffs, however, do not explain how the fact
that jurisdiction has been contested alters the J & R anal ysis.

3



that “the ‘nerve center’ wll typically be found at a
corporation's headquarters.” 1d.

The burden of persuasion for establishing diversity
jurisdiction falls on the party asserting it. \Wen jurisdiction
is challenged, the party asserting jurisdiction nmust support its
all egations with conpetent proof. 1d. at 1194-95.

In support of its assertion that its principal place of
business is in New Jersey, the defendant has submtted the
affidavit of Gary Christiansen, Vice President of Accurate Lift
Truck. In the affidavit, M. Christiansen states that, for al
tinmes relevant, the New Jersey office has been Accurate’s
princi pal place of business. Affidavit of Gary Christiansen at
1 9, attached as Ex. B to Defendant’s Motion for Leave to File an
Amended Notice of Renobval. M. Christiansen states that the
def endant’ s corporate headquarters is in New Jersey; all of the
defendant’ s executives and officers, wth the exception of one,
are located in the New Jersey office; and the defendant’s core
executive and adm nistrative functions are carried out fromthe
New Jersey office. 1d. at 7 4, 6, 8.

I n support of their argunent that the defendant’s
princi pal place of business is in Pennsylvania, the plaintiffs
subm tted pages fromthe defendant’s website listing the nunber
of enpl oyees, the annual revenue, and |ocation of each of the

defendant’s offices. They argue that, fromthis data, it is



clear that the bulk of the defendant’s business activities are
conducted in Pennsylvania. |In Hertz, however, the Suprenme Court
rejected the “business activities” test for determning a
corporation’s principal place of business. 130 S.C. at 1192-93.
At the Rule 16 conference, the Court granted the plaintiffs one
week to informthe Court whether it wshed to conduct further

di scovery on the issue of the defendant’s principal place of

busi ness. The plaintiffs did not request such discovery.

Based upon M. Christiansen’s affidavit, the “nerve
center” of Accurate Lift Truck is in New Jersey. According to
the standard articul ated by the Suprene Court in Hertz,
therefore, the defendant is a citizen of New Jersey.

Pursuant to 28 U.S.C. 8§ 1653, defective allegations of
jurisdiction may be anended.* The United States Court of Appeals
for the Third Crcuit has stated that “[s]ection 1653 gives both
district and appellate courts the power to renedy inadequate
jurisdictional allegations, but not defective jurisdictional

facts.” USX Corp. v. Adriatic Ins. Co., 345 F.3d 190, 204 (F.3d

2003). Because the defendant seeks to renedy only inadequate

jurisdictional allegations nade in the notice of renoval, the

4 A notice of renoval may be anended for any reason

w t hout | eave of court within the 30 day period for renoval. 28
U S.C. 8§ 1446(b). Because the 30 day period for renoval expired
before the defendant filed its notion to anend, however, the

def endant may anmend the notice of renoval only with the Court’s
| eave.



Court grants | eave for the defendant to anmend its notice of
renoval pursuant to 28 U S.C. 8§ 1653.

An appropriate order follows separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOUI'S MONI CA, et al. ) Cl VIL ACTI ON
V.
ACCURATE LI FT TRUCK ; NO. 10-730
ORDER

AND NOW this 20th day of April, 2010, upon
consideration of the plaintiffs’ Mtion to Renmand to State Court
(Docket No. 6); the defendant’s Mdtion for Leave to Anend the
Notice of Renoval (Docket No. 12); the parties’ respective
responses thereto; after a Rule 16 conference with counsel for
the parties on April 7, 2010; and for the reasons set forth in a
Menor andum of today’s date; IT IS HEREBY ORDERED t hat the
plaintiffs’ nmotion to remand is DEN ED and the defendant’s notion
to amend the notice of renmoval is GRANTED. The defendant shal

file an anmended notice of renoval on or before May 3, 2010.

BY THE COURT:

[s/Mary A. MLaughlin
MARY A. MLAUGHLI N, J.




