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M NN. LAWERS MJT. INS. CO., : ClVIL ACTI ON
: NO. 09-830
Pl ai ntiff,

V.
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MEMORANDUM
EDUARDO C. ROBRENO, J. APRIL 19, 2010
| . I'ntroduction
This is a declaratory judgnent action regarding
professional liability insurance. Plaintiff, Mnnesota Lawers
Mut ual | nsurance Conpany (“MM), brings this conplaint against
Def endant, Christopher Mazullo, Esq. (“Mazullo”), requesting a
judgnent declaring the parties’ respective rights and obligations
under an insurance policy concerning Mazullo's claimfor defense
and indemity frompending | awsuits against him MMis a
M nnesota corporation, eligible to underwite insurance policies
in Pennsylvania. Mazullo is a | awer, Pennsylvania citizen and
named i nsured under a policy with MM
On January 29, 2010, MM filed a notion for summary
judgnent. On February 16, 2010, Mazullo filed a cross notion for
summary judgnment and reply in opposition to M_Ms notion. MM
responded to Mazullo's cross notion on March 3, 2010. The case
is now ripe for disposition. For the reasons that foll ow

Plaintiff's notion for summary judgnent will be granted and



Def endant’'s cross notion for summary judgnent will be denied.
1. Background

A. Underlying Policy

On or about April 1, 2009, MM issued a Lawyers’
Prof essional Liability Policy (“the Policy”) to Mazullo, with

ef fective coverage from April 1, 2008 through April 1, 2009.*!

! The coverage section of the Policy provides, inter

alia, that:

[MM will pay all suns up to the limt of [MM s]
liability, which the INSURED nmay be legally obligated to
pay DAMAGES due to any CLAI M

(1) arising out of any act, error or omssion of the
| NSURED or a person for whose acts the INSURED is legally
responsi bl e; and

(2) resulting from the rendering or failing to render
PROFESSI ONAL SERVI CES whi |l e engaged in the private practice
of law or fromrendering or failing to render PROFESSI ONAL
SERVI CES as a PART Tl ME EMPLOYED ATTORNEY OR A GOVERNMENTAL
BODY, SUBDI VI SI ON OR AGENCY

“PROFESSI ONAL SERVI CES’ neans | egal or notary services for
others, including, but not Ilimted to, services as
adm ni strator, conservator or guardian; executor or
personal representative; trustee, escrow agent, title
I nsurance agent; nediator, arbitrator or other participant
in a dispute resolution process; activity as a nenber of a
bar association, ethics, peer review, formal accreditation
or licensing, or simlar professional board or commttee,
and activities as an author, strictly in the publication or
presentati on of research papers, articles in attorney trade
publications or simlar materials only if the fees
generated fromsuch work are not greater than ten thousand
dol lars ($10, 000).

The Policy does not afford coverage, inter alia,
for the foll ow ng:




B. State Court Actions

First, on August 27, 2008, W Stanley Delp, Jr
(“Del p”) conmmenced a civil action in the Court of Conmmon Pl eas of
Bucks County, Pennsylvani a, agai nst sixteen defendants, including
Mazul | o, asserting causes of action stemmng fromDelp’s
investnent with defendants in several real estate investnent

projects.? Specifically, in his Second Anended Conpl aint, Delp

(1) any CLAIM for DAMAGES arising out of dishonest,
crimnal, malicious or deliberately fraudulent act, error
or om ssion of the | NSURED, subject to the Innocent |nsured
Protection provisions.

(3) any CLAI Marising out of PROFESSI ONAL SERVI CES r ender ed
by any I NSURED i n connection wi th any business enterprise:
(a) owned in whole or in part;
(b) controlled directly or indirectly; or
(c) managed

by any | NSURED, and where the cl ai ned DAMAGES resulted from
conflicts of interest with the interest of any client or
former client or with the interest of any person claimng
an interest in the sanme or rel ated business enterprise.

(13) any CLAIM arising out of the solicitation or sale of
specific securities or specific investnents by any | NSURED.

(Policy, PIl.”s Ex. A)

2 Thi s conpl aint was anended tw ce, but Mazull o remai ned
a defendant in each conplaint. The action captioned W_Stanl ey
Delp, Jr. v. Doylestown Investnent Goup, LLC et al., is
currently pending in the Court of Conmon Pl eas of Bucks County
Pennsyl vani a (dkt. no. 08-08911-24-5). Al references to the
Delp matter pertain to Delp’ s Second Amended Conplaint. (Delp
Compl ., Pl."s Ex. B.)




brought the follow ng clains against Mazullo: (1) breach of
fiduciary duty; (2) conversion; (3) intentiona

m srepresentation/fraud; (4) negligent m srepresentation; (5)
unjust enrichnment; (6) violations of sections 5, 10, and 12(a) of
the Securities Act of 1933; and (7) violations of sections 401,
403, and 404 of the Pennsylvania Securities Act of 1972. In
total, Delp seeks an investnent |oss in excess of $675,000.00 and
puni tive danages.

Second, on Novenber 12, 2008, M chael Zoglio (“Zoglio”)
commenced a civil action in the Court of Common Pl eas of Bucks
County, Pennsyl vani a, agai nst seven defendants, including
Mazul | o, asserting causes of action stemmng from Zoglio’'s
investnents with defendants in several real estate projects. ®
Specifically, Zoglio brought the follow ng clains against
Mazul | o: (1) breach of fiduciary duty; (2) conversion; (3)
intentional msrepresentation/ fraud; (4) negligent
m srepresentation; (5) unjust enrichnent; (6) violations of
sections 5, 10, and 12(a) of the Securities Act of 1933; and (7)
vi ol ati ons of sections 401, 403, and 404 of the Pennsyl vani a
Securities Act of 1972. Zoglio seeks conpensatory damages, in

excess of $50, 000.00 and punitive danages.

3 Thi s conpl aint was anended tw ce, but Mazull o remai ned

a defendant in each conplaint. The action capti oned M chael
Zoglio v. Doylestown Investnent Goup, LLC et al., is currently
pending in the Court of Commobn Pl eas of Bucks County Pennsyl vani a
(dkt no. 08-08111549-24-1). Al references to the Zoglio matter
pertain to Zoglio' s Second Anmended Conplaint. (Zoglio Conpl.
Pl.”s Ex. C)




Essentially, the conplaints filed by Delp and Zoglio
al l ege that they invested noney through the Doyl estown | nvest nent
Goup (“DG) to various DiGreal estate entities. Delp and
Zoglio allege that Mazull o, and the other defendants identified
in the conplaints, intentionally m srepresented the real estate
i nvest ment schene in order to induce Delp and Zoglio to invest in
the DIG real estate investnments. After the financial investnents
were made, Delp and Zoglio contend that Mazull o and the other
def endants m sappropriated their noney. Mazullo purportedly
prepared the investnent agreenent and docunents for DIG DIG in
turn, had Del p and Zoglio execute the investnent agreenents and
docunents to nenorialize their ownership of the DIG entities.
Mazul |l o admts he was the attorney for DIG as he prepared
agreenents related to the real estate and other DI G general
busi ness docunents. (Mazzul o Dep. at 21:12-22; 44:23-24-45:1-3.)
I11. Legal Standard

Summary judgnent is appropriate if the record
establishes “that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law” Fed. R Civ. P. 56(c). Initially, the noving
party bears the burden of denonstrating the absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986). The novant neets this burden by pointing to an
absence of evidence supporting an essential elenment as to which
the non-noving party will bear the burden of proof at trial. 1d.

at 325. Once the noving party neets its burden, the burden then
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shifts to the non-noving party to show that there is a genuine
issue for trial. Fed. R GCv. P. 56(e). An issue is “genuine”
only if there is a sufficient evidentiary basis for a reasonable
jury to find for the non-noving party, and a factual dispute is
“material” only if it mght affect the outconme of the action
under the governing |aw. Anderson, 477 U. S. at 248-49.

I n opposing summary judgnent, the non-noving party “may
not rest upon the nere allegations or denials of the adverse
party's pleadings, but . . . nust set forth specific facts
showi ng that there is a genuine issue for trial.” Fed. R Cv. P
56(e). The non-noving party “cannot rely on unsupported
al | egations, but nust go beyond pl eadi ngs and provi de sone
evi dence that woul d show that there exists a genuine issue for

trial.” Jones v. UPS, 214 F.3d 402, 407 (3d Cr. 2000). The

underlying facts and all reasonabl e inferences nust be viewed in
the |ight nost favorable to the non-noving party. P.N._ v.

Cl enenton Bd. of Educ., 442 F.3d 848, 852 (3d Cir.2006).

Where federal court jurisdiction is based on diversity
of citizenship, as it is here, a court determ nes which state's
substantive | aw governs by applying the choice-of-law rul es of
the jurisdiction in which the district court sits, in this case,

Pennsylvania. Garcia v. Plaza O dsnobile Ltd., 421 F.3d 216, 219

(3d Cr. 2005) (citing Klaxon Co. v. Stentor Elec. Mg. Co., 313
U S. 487, 497 (1941)). In this case, the parties have relied

principally on Pennsylvania law in their pleadings and briefs and
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seemto agree that Pennsylvania | aw governs the insurance
contract at issue. Accordingly, to the extent that the law of a
state other than Pennsylvania could control the resolution of
these notions, the issue has been waived by the parties. See

Mellon Bank, N.A. v. Aetna Business Credit, Inc., 619 F.2d 1001,

1005 n.1 (3d Cir. 1980). Pennsylvania |aw shall apply.
V. Analysis

A. Interpretation of an | nsurance Contract

The interpretation of an insurance contract, including
an anal ysis of coverage, is a question of |aw generally

determ ned by the court. Donegal Miutual Ins. Co. v. Baunmhammers,

938 A 2d 286, 291 (Pa. 2007) (citations omtted). The

unanbi guous terns of the policy are controlling, but to the
extent that terns are anbi guous they nust be interpreted in favor
of the insured. Id. (citations omtted). “Contractual |anguage
is anbiguous if it is reasonably susceptible of different
constructions and capabl e of being understood in nore than one

sense.” Prudential Prop. & Cas. Ins. Co. v. Sartno, 903 A 2d

1170, 1174 (Pa. 2006). “A court's first step in a declaratory
j udgnent action concerning insurance coverage is to determ ne the

scope of the policy's coverage.” Gen. Accident Ins. Co. v. Allen,

692 A 2d 1089, 1095 (Pa. 1997) (citing Lucker Mqg., Inc. v. Hone

Ins. Co., 23 F.3d 808, 813 (3d Cir. 1994). *“After determ ning
the scope of coverage, the court nust exam ne the conplaint in
the underlying action to ascertain if it triggers coverage.” |1d.

The duty to defend under an insurance policy is broader
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than the duty to indemify, in that the duty to defend is
triggered whenever the allegations in a conplaint nmay potentially

come within the insurance coverage. Lucker Mqg., 23 F.3d at 813.

The insurer's duty to defend remains until the insurer is able to
show that the factual allegations in the conplaint, even if true,
do not fall within the scope of the policy. 1d. (citations
omtted). “If the conplaint against the insured avers facts that
woul d support a recovery covered by the policy, then coverage is
triggered and the insurer has a duty to defend until such tine
that the claimis confined to a recovery that the policy does not

cover.” Cen. Accident Ins. Co. of Am v. Allen, 692 A 2d 1089,

1095 (Pa. 1997). In determ ning whether a duty to defend exists,
a court must look to the factual allegations in the conplaint

regardl ess of the particular causes of action. Mitual Ben. Ins.

Co. v. Haver, 725 A 2d 743, 745 (Pa. 1999).

However, “the insurer's duty to defend is limted to
only those clainms covered by the policy.” Allen, 692 A 2d at
1094. Therefore, “[t]o decide whether a duty to defend exists,
the court nust conpare the allegations in the conplaint with the
provi sions of the insurance contract and determ ne whether, if
the conplaint allegations are proven, the insurer would have a

duty to indemify the insured.” Bonmbar v. W Am Ins. Co., 932

A 2d 78, 87 (Pa. Super. . 2007). The duty to defend remains
wWith the insurer until it is clear that the underlying conplaint
is not wthin the scope of coverage. Allen, 692 A 2d at 1095.

The insured has the initial burden of establishing
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coverage under an insurance policy. Butterfield v. Guntoli, 670

A 2d 646, 651-52 (Pa. Super. C. 1995). |If coverage is
established, the insurer then bears the burden of proving an
exclusion applies. “Were an insurer relies on a policy
exclusion as the basis for its denial of coverage and refusal to
defend, the insurer has asserted an affirmative defense and,

accordingly, bears the burden of proving such a defense.” Madison

Constr. Co. v. Harleysville Mut. Ins. Co., 735 A 2d 100, 106 (Pa.
1999).

B. Plaintiff’'s Mtion for Summary Judgnent

1. Policy Coverage and Duty to Defend

First, MM argues that the Policy covers only clains
that result from*®“the rendering or failing to render professional
services” and that Mazull o’s actions are not covered by the
Policy. Plaintiff contends that neither Delp or Zoglio alleged
that Mazullo provided or failed to provide “professional
services,” but rather they only indicate that Mazullo
intentionally induced Delp and Zoglio to invest noney and then
t hose invested funds were inproperly used. Thus, Delp and
Zoglio' s allegations are that they invested noney in real estate
based upon m srepresentati ons and t he defendants, including
Mazul | o, m sappropriated the noney.

M_M argues that the only “professional services” that
can be inplicated in this matter are Mazull o’ s preparation of the

subscri ption agreenents and rel ated docunents on behal f of DI G
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which DIGin turn had Del p and Zogli o execute. MM notes,
however, that Del p and Zoglio have not alleged that the
agreenments Mazull o created were negligently and/or inproperly
prepared, and in turn, those docunents caused the all eged damages
to Delp and Zoglio. Accordingly, MM enphasizes that there are
no all egations that those “professional services” were inproperly
performed or nore specifically, that there was an error or

om ssion related to the preparation of the investnent docunents.
Thus, MM contends, Mazullo's “professional services” are not at
issue in this matter and MM does not have a duty to defend
Mazul | o against the Del p and Zoglio' s cl ains.

Mazul | o contends that he was the attorney for all DG
projects and that Delp's conplaint alleges that Delp was referred
to Mazullo for any of Delp’'s “legal questions.” (Mazullo Resp. at
14.) Thus, Mazullo clainms, Delp and Zoglio's clains arise out of
Mazul | 0’ s performance of his professional duties as the attorney
for DG Mzullo argues that absent his role as the provider of
prof essi onal |egal services to DIG it appears unlikely that
either Delp or Zoglio could allege any cl ai magai nst him

The Third Grcuit in Bayer stated, “[t]he Pennsyl vani a
appel l ate courts have determ ned that 'use of the undefined
phrase ' professional services' may well give rise to a finding of

anbiguity' in an insurance policy.” Westport Insurance Corp. V.

Bayer, 284 F.3d 489, 497 (3d Cr. 2002) (citing Biborosch v.

TransAnerica Ins. Co., 603 A 2d 1050, 1056 (Pa. 1992)).

The term professional services is defined, inter alia,

10



as “legal or notary services for others. . . .” See supra n.1.
The Court finds the term “professional services” to be anbi guous.
Al t hough, Delp and Zoglio's conplaints do not directly inplicate
Mazul | 0’ s | egal work, regardl ess, when the terns of a policy are
anbi guous they nust be interpreted in favor of the insured.

Bayer, 284 F. 3d at 497-498; Donegal Mitual, 938 A 2d at 291

Thus, the Court wll interpret the allegations in the conplaints
as stemm ng from Mazull o's "professional services” which are
covered by the Policy and MM has a duty to defend. See e.q.
Honme Ins. Co. v. Law Offices of Jonathan DeYoung, P.C. , 32 F.

Supp. 2d 219, 230 (E.D. Pa. 1998) (denying sunmary judgnent to
attorney's liability insurer and concl udi ng that under
Pennsyl vania | aw, "[b]ecause the term "' professional services' is
undefined in the policy, it is possible for reasonable mnds to
reach varying conclusions” as to whether an attorney who had
i nvested funds on client's behalf had rendered professional
services).

2. Dishonest or Fraudul ent Conduct Excl usion

Having determ ned that the clains fall within the scope
of the Policy, the court nust determ ne whether an exclusion
applies. MM argues that the Policy expressly excludes coverage
for “any claimfor damages arising out of the dishonest,
crimnal, malicious or deliberately fraudulent act, error or
om ssion of the insured, subject to the Innocent |nsured
Protection provisions.” See supra n.1. MM contends that because

Del p and Zoglio bring clains for intentional
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m srepresentation/fraud and further allege that Mazull o’ s conduct
was nmalicious, wllful, shocking, outrageous and in bad faith,
these cl ains are excluded from cover age.

Mazul | o responds that the exclusions do not bar
coverage because he has specifically denied that he engaged in
any di shonest, crimnal, malicious, or fraudulent activities.

Mor eover, he notes, the clains of Delp and Zoglio are not limted
to those all eged activities. Although the Second Anended
Conpl ai nts do not allege negligence, Mazullo clains that they
generally allege clains against Mazull o that do not arise out of
fraud or the sale of securities or investnents. Thus, he argues
that his actions are not excluded under the Policy.

In Westport Ins. Corp. v. Hanft & Knight, P.C., 523 F.

Supp. 2d 444 (M D. Pa. 2007), an insurance conpany sought a

decl aratory judgnent of no duty to defend or indemify. The
insured law firmand the estate of an insured attorney were
facing clains of breach of contract and breach of fiduciary duty,
arising out of the deceased attorney’s obtaining |oans through
fal se representations. The exclusion provision in Hanft is
simlar to the exclusion in the instant case. That provision
provi ded that the policy, "shall not apply to any C ai m based
upon, arising out of, attributable to, or directly or indirectly
resulting fromany crimnal, dishonest, malicious or fraudul ent
act, error, omssion or Personal Injury commtted by an Insured.”
Hanft, 523 F. Supp. 2d at 458.

The Hanft court concluded that this provision excluded
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coverage because the allegations in the conplaint, which stated
that the insured "unfairly took advantage of the [clai mants] by
deceiving theminto | ending noney through fal se representations,”
clearly denonstrated di shonest acts. 1d. The clainmnts countered
that the underlying conplaint alleged that the insured commtted
fraudul ent and di shonest acts only in the alternative and that a
jury could conclude that the insured was nerely negligent. The
Court rejected this argunent, "in paragraphs of the conpl aint
that are incorporated into every underlying count, the
[claimants] allege that [the insured] “took unfair advantage of
[them”, nmade fal se representations to induce themto | end noney,
“engaged in inproper self-dealing, abused the relationship of
trust . . . and otherwise failed to conduct hinself in accordance
W th acceptabl e professional standards”, and “breach[ed] his
prof essi onal obligations to his clients with respect to each and
every |l oan”. Based on these allegations, no reasonable jury
coul d conclude that [the insured] was negligent, but not
di shonest."” 1d. (internal citations omtted).

Looking at the factual conplaints in this case, as in

Hanft, Delp and Zoglio nmeke all egations of dishonesty, fraud and

mal i ci ousness. * Del p accuses Mazull o of actions and/or om ssions

that were intentional, know ng, wllful, wanton, malicious,

4 Mazul | o has not refuted MLM s conpari sons of the

i nstant case to Hanft or explained how it may be distinguished.
Mor eover, he has not referenced any cases where courts have
agreed with his interpretation of a sim/lar exclusion and found
that the insured was covered in simlar circunstances.
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and/ or reckless with the specific intent of harm (Delp Conpl. at
19 109-11, 115, 120, 126-127, 137, 156, 165 and 168.) Zoglio
mekes simlar allegations. (Zoglio Conpl. at Y 40, 49, 56, 85
and 97.) These all eged dishonest, malicious and deliberately
fraudul ent actions are precisely the types that are intended to
be excluded from coverage under the Policy. As in Hanft, the
Court finds that the Policy excludes coverage of dishonest,
mal i ci ous, or fraudul ent conduct. ®

Accordingly, Plaintiff has shown it is entitled to
judgnent as a matter of |aw

C. Defendant’s Mdtion for Sunmary Judgnent

For the sanme reasons discussed above, Defendant Mazullo
has failed to show that he is entitled to judgnent as a matter of
I aw.

V. Concl usion

Plaintiff’s notion for summary judgnent is granted and
Def endant’s cross notion for sunmary judgnent is denied. It is
further declared that Plaintiff has no duty to defend or

indemify its insured in W_Stanley Delp, Jr. v. Doyl est own

| nvestnment Group, LLC et al., (dkt. no. 08-08911-24-5) and

M chael Zoglio v. Doyl estown Investnent Goup, LLC et al., (dkt.

no. 08-0811549-24-1) both currently pending in the Court of

> G ven that the clains asserted agai nst Mazullo are

excl uded from coverage on the basis of the dishonest or
fraudul ent conduct exclusion, the Court will not reach the issues
of whether any other exclusions to the Policy are simlarly
appl i cabl e.
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Common Pl eas of Bucks County Pennsylvania. An appropriate order

foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M NN. LAWERS MJT. INS. CO., : ClVIL ACTI ON
: NO. 09-830
Pl ai ntiff,

V.

CHRI STOPHER MAZULLOQ,

Def endant .
ORDER

AND NOW this 19th day of April, 2010, it is hereby ORDERED
that Plaintiff's notion for sunmary judgnent (doc. no. 12) is

GRANTED.

| T 1S FURTHER ORDERED t hat Defendant's cross notion (doc.
no. 13) for summary judgnment is DEN ED

| T 1S FURTHER DECLARED that Plaintiff has no duty to defend

or indemify its insured in W _Stanley Delp, Jr. v. Doyl estown

| nvestment Group, LLC et al., (dkt. no. 08-08911-24-5) and

M chael Zoglio v. Doylestown Investnment G oup, LLC et al., (dkt.

no. 08-0811549-24-1) both currently pending in the Court of
Common Pl eas of Bucks County Pennsyl vani a.
| T I'S FURTHER ORDERED t hat the case shall be marked CLOSED

AND I'T | S SO ORDERED

EDUARDO C. ROBRENO, J.

IN THE UNI TED STATES DI STRI CT COURT



FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
M NN. LAWERS MJT. INS. CO , : ClVIL ACTI ON
: NO. 09-830
Pl aintiff,

V.

CHRI STOPHER MAZULLOQ,

Def endant .

JUDGMENT

AND NOW this 19th day of April, 2010, it is hereby it is
hereby ORDERED that judgnent is entered in favor of Plaintiff
M nnesota Lawyers Mutual |nsurance Conpany and agai nst Def endant
Chri stopher Mazull o, Esq. Declaring that Plaintiff has no duty to

defend or indemify its insured in W_Stanley Delp, Jr. V.

Doyl estown | nvestnment Group, LLC, et al., (dkt. no. 08-08911-24-

5) and M chael Zoglio v. Doylestown Investnent G oup, LLC et

al., (dkt. no. 08-0811549-24-1) both currently pending in the

Court of Common Pl eas of Bucks County Pennsyl vani a.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




